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PREFACE. 


Neably  a  century  has  elapsed  since  the  publication  of  the 
last  English  edition  of  the  Institutes  of  Justinian^  and  as, 
owing  to  the  discovery  of  the  manuscript  of  Gains  and  the 
labours  of  foreign  jurists,  the  knowledge  of  Boman  law  has 
advanced  in  recent  years  much  beyond  its  extent  at  the 
period  when  that  edition  appeared,  there  seems  reason  to 
hope  that  a  new  edition  may  prove  useful  to  those  who  wish 
to  pursue  the  study  of  Boman  law.  The  Institutes  must 
always  continue  to  be  the  best  introduction  to  that  study, 
and  will  naturally  serve  as  the  readiest  channel  of  exhibiting 
the  general  features  of  Boman  law  to  those  who  are  unac- 
quainted with  the  subject.  I  have  not  attempted  to  write  for 
any  but  this  class  of  readers,  and  am  well  aware  that  those, 
to  whom  the  subject  is  familiar,  will  find  many  points  treated 
in  a  way  that  must  appear  to  them  meagre  and  unsatisfactory. 
But  minute  criticism  and  lengthened  dissertations  would  make 
the  work  perplexing  and  useless  to  beginners,  and,  therefore, 
unfit  to  fulfil  the  purpose  for  which  the  Institutes  were  origi- 
nally intended. 

In  preparing  the  notes  to  this  edition  of  the  Institutes,  I 
have  been  under  obligations  to  the  French  edition  by  Ortolan 
so  great  as  to  call  for  the  amplest  acknowledgment.    I  have 
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also  derived  great  assistance  from  the  edition  by  Ducaurroy,  and 
from  the  'Manuel  du  Droit  Bomain'  of  Lagrange^  as  well  as 
from  the  'Commentaries*  of  Warnkoenig,  and  the  'Institutes* 
of  Fuchta.  In  the  Introduction  I  have  embodied  much  that 
was  suggested  by  the  '  Histoire  de  la  Legislation  Bomaine/ 
and  the  'Generalisation  du  Droit  Bomain'  of  Ortolan,  and 
by  the  first  volume  of  the  '  Institutes '  of  Puchta.  In  the 
translation  I  have  been  greatly  assisted  by  the  French  trans- 
lations of  Ortolan  and  Ducaurroy,  as  well  as  by  the  trans- 
lations in  EngUsh  of  Harris  and  Cooper. 

Under  each  paragraph  of  the  text  I  have  placed  references 
to  the  parallel  passages  of  the  'Institutes'  of  Gains,  of  the 
'  Digest,'  and  the  *  Code.'  These  references  are  nearly  the 
same  as  those  given  in  the  '  Juris  Civilis  Enchiridium/  The 
text  is  almost  the  same  throughout  as  that  given  in  the 
'Corpus  Juris,'  edited  by  the  Kriegels,  Leipsic,  1848. 


T.  C.  S. 


Lincoln's  Inn, 

N0\'EXB£R,  1853. 


INTRODUCTION. 


Otject  of  ike  1.  The  legislation  of  Justinian  belongs  to  the 
IiMrodwAioTi,  i^j^g^.  ^^Tio^  of  the  history  of  Soman  law.  Dur- 
ing the  long  space  of  preceding  centuries  the  law  had  under- 
gone as  many  changes  as  the  State  itself.  The  Institutes 
of  Justinian  embody  principles  and  ideas  of  law  which  had  been 
the  slow  growth  of  ages,  and  which,  dating  their  first  origin 
back  to  the  first  beginning  of  the  Boman  people,  had  been  only 
gradually  unfolded,  modified,  and  matured.  It  is  as  impossible  to 
understand  the  Institutes  without  having  a  slight  knowledge  of 
the  position  the  work  occupies  in  the  history  of  Roman  law  as 
it  is  to  understand  the  history  of  the  Eastern  Empire  without 
having  studied  that  of  the  Western  Empire  and  of  the  Republic, 
Many,  also,  of  the  leading  principles  of  Roman  law  contained 
in  the  Institutes  are  uufamiliar  to  the  English  reader,  and 
though  they  may  be  learnt  by  a  perusal  of  the  work  itself,  the 
reader,  to  whom  the  subject  is  new,  may  be  glad  to  anticipate 
the  study  of  details  by  having  placed  before  him  a  general 
sketch  of  the  part  of  law  on  which  he  is  about  to  enter.  It  is 
proposed,  therefore,  in  this  Introduction,  to  give  first  an  outline 
of  the  history  of  Boman  law,  and  then  an  outline  of  Roman 
private  law.  Each,  however,  will  only  be  given  with  the  very 
moderate  degree  of  fiilness  proper  to  a  sketch  intended  to  be 
merely  a  preliminary  to  the  study  of  the  Institutes. 

B 


^^/^^^ 


4  INTRODIJCTION. 

Italian  race.     When  we  first  see  them  on  the  stage  of  history, 
they  present  the  features  of  a  carefully-organized  polity.     The 
tribe  was  divided  into   ten  curicBy  and  each  curia  into  ten 
decuria ;  another  name  for  a  decuria  was  a  gens,  and  it  in- 
cluded a  great  number  of  distinct  families,  united  by  having 
common  sacred  rites,  and  bearing  a  common  name.     It  was 
not  necessary  that  there  should  be  any  tie  of  blood  between 
these  different  families,  in  order  that  they  should  form  part  of 
the  same  gens  ;  but  a  pure  unspotted  pedigree,  ancient  enough 
to  have  no  known  beginning,  was  claimed  by  every  member  of  a 
gens  *,  and  there  was  a  theoretical  equality  among  all  the  mem- 
bers of  the  whole  tribe.     The  heads  of  the  different  families  in 
these  hundred  gentes  met  together  in  a  great  council,  called  the 
council  of  the  curies  {comitia  curiata) .     A  smaller  body  of  one 
hundred,  answering  in  number  to  the  gentes,  and  called  the  senate, 
was  charged  with  the  office  of  initiating  the  more  important 
questions  submitted  to  the  great  council ;  and  a  king,  nominated 
by  the  senate,  but  chosen  by  the  curies,  presided  over  the  whole 
body,  and  was  charged  with  the  functions  of  executive  govern- 
ment, but  the  will  of  the  assembled  people  was  always  recognised 
as  the  fountain  of  power.     The  whole  of  the  community  kept  a 
careful  watch  over  the  proceedings  of  its  individual  members. 
If  a  member  of  one  family  wished  to  enter  another,  or  any  one 
wished  to  alter  the  course  of  succession  to  his  property  after 
his  decease,  these  were  matters  which  the  council  of  the  curies 
inquired  into,  and  decided  whether  it  should  permit  or  not.    As 
far  as  the  exigences  of  daily  life  would  allow,  the  individual  was 
swallowed  up  in  the  society.     When  the  tribe  went  out  to  war, 
it  did  not  conquer  lands  for  the  benefit  of  individuals,  but  for 
the  whole  people.     The  land  it  won  by  the  sword  was  public 
land ;  individuals  might,  if  the  people  thought  right,  gather 
the  fruits  of  the  land,  but  it  did  not,  and  never  could  belong 
10  them.     There  was  private  property  in  land,  for  the  portions 

*  OerUUes  sunt,  qui  inter  se  eodem  nomine  sutU  ;  non  est  satis  :  qui  ab 
ingenuis  oriundi  sunt:  ne  idquidem  satis  est:  quorum  majorum  nemo 
servittUem  servivit :  abest  etiam  nwic  qui  capite  non  sunt  deminv/ti,^' 
Cicero,  Topic  6. 
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of  the  eity  they  inhabited  could  scarcely  be  held  in  common, 
and  plots  were  marked  off  as  the  burial-grounds  of  the 
gentesy  and  the  place  -where  their  sacred  rights  were  celebrated ; 
but  still  the  great  bulk  of  the  land  was  the  property  of  the 
tribe.  Beneath  this  community  of  freemen  was  a  slave 
population,  and  also  a  body  of  dependents,  called  clients,  who 
were  attached  to  different  members  of  the  aristocratic  body  as 
retainers,  or  clansmen,  personally  free,  but  having  no  share  or 
interest  in  the  government  or  laws  of  the  ruling  tribe. 

.  .  6.  The  Titienses,  or  Quirites,  were  of  Sabine 

extraction.  It  was  from  them  that  the  later 
Bomans  derived  all  that  was  most  distinctive  in  their  private 
law.  The  great  peculiarity  of  the  Sabine  law,  or,  as  it  is 
called  by  Latin  writers,  the  jus  Quiritium,  was  the  power  of 
the  manus.  The  tnanus  was  the  hand  of  the  conqueror. 
The  warrior,  or  rather  the  freebooter,  went  out  to  fight  and  to 
rob;  and  all  he  won  was  the  fruit  of  his  right  hand.  He 
could  deal  with  it  as  he  pleased ;  and  as  a  successful  raid  was 
bis  chief  mode  of  acquiring  property,  all  he  possessed,  of 
whatever  kind,  was  considered  to  be  the  spoils  of  war.  He 
was  the  owner  by  conquest  of  all  that  belonged  to  him.  His 
property  was  all  classed  under  the  term  mancipium — it  had 
all  been  taken  by  the  "hand"  {manu  captum).  Even  his 
wife  and  children  were  considered  to  belong  to  him,  as  if  he 
had  acquired  his  rights  over  them  by  the  strength  of  his  hand. 
The  wife  was  reckoned  as  the  daughter  of  her  own  husband,  in 
order  that  his  ascendancy  over  her  might  be  more  marked ;  and 
she  and  her  children  were  as  completely  in  his  power  as  if  they 
had  been  carried  off  from  a  captured  town.  The  children  could 
have  no  separate  property ;  all  belonged  to  him  to  whom  they 
themselves  belonged :  and  if  a  son  married,  his  wife  belonged  to 
his  father.  When  the  tribe  went  out  to  war,  the  spoils  belonged, 
of  course,  to  the  whole  conquering  force.  Sometimes  the  spoil 
was  not  divided ;  but  it  was  sold,  and  the  proceeds  paid  into 
the  public  chest  {tBrarium)  of  the  tribe.  This  sale  of  the 
mancipia  was  called  mancipatio ;  and  as  it  was,  perhaps,  origi- 
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nally  made  in  the  presence  of  the  whole  army,  and  as  the  money 
was  told  out  hy  weight,  the  sale  of  mancipia  generally  came 
to  be  effected  in  the  presence  of  a  certain  number  of  witnesses, 
representing,  perhaps,  the  assembly  of  soldiers,  and  by  a  pair  of 
scales  and  a  piece  of  brass,  which  represented  the  old  mode  of 
payment.  Thus  arose  the  form  of  mancipatio,  so  important  a 
part  of  the  jus  Quiritium ;  and  as  only  certain  things,  such 
as  men,  land,  tamed  cattle,  &c.,  are  the  prizes  of  such  warfare 
as  would  be  carried  on  between  the  tribes  of  Italy,  certain 
things  came  to  be  considered  as  the  fitting  subjects  of  a  sale 
by  mancipation  while  others  were  not ;  and  a  distinction  was 
drawn  between  things  mancipi  and  nee  maneipi, 
J     9rz/v  ^*  From  the  Quirites,  or  Sabines,  much,  also,  of 

the  sacred  law  of  the  Bomans  was  derived. 
The  yery  name  of  Numa  awakens  the  idea  of  religious  institu- 
tions and  ceremonies.  What  was  most  peculiar  in  the  rehgion 
of  Bome  was  its  intimate  connection  with  the  civil  polity. 
The  heads  of  religion  were  not  a  priestly  caste,  but  were 
citizens,  in  all  other  respects  like  their  fellows,  except  that 
they  were  invested  with  peculiar  sacred  offices.  The  king  was 
at  the  head  of  the  religious  body;  and  beneath  him  were 
augurs  and  other  functionaries  of  the  ceremonies  of  religion. 
All  the  whole  body  of  thepopulus  had  a  place  in  the  religious 
system  of  the  State.  The  mere  fact  of  birth  in  one  of  the 
famili(B  forming  part  of  a  gens  gave  admittance  to  a  sacred 
circle  which  was  closed  to  all  besides.  Those  in  this  circle 
were  surrounded  by  rehgious  ceremonies  from  their  cradle  to 
their  grave.  Every  important  act  of  their  life  was  sanctioned 
by  solenm  rites.  Every  division  and  subdivision  of  the  State 
to  which  they  belonged  had  its  own  peculiar  sacred  ceremonies. 
The  individual,  the  family,  the  gens^  were  all  under  the 
guardianship  of  their  respective  tutelary  deities.  Every 
locality  with  which  they  were  familiar  was  sacred  to  some 
patron  god.  The  calendar  was  marked  out  by  the  services  of 
religion:  the  pleasure  of  the  gods  arranged  the  times  of 
business  and  leisure,  and  a  constantly-superintending  provi- 
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dence  watched  OTer  the  counsels  of  the  State,  and  showed,  hy 

signs  which  the  wise  could  understand,  approTal  or  displeasure 

at  all  that  was  undertaken. 

7.  The  Bamnes  and   Titienses  combined    to 

Union  of  the    fonn  a  common  society.     The  political  system  of 
jRamnes  and     .,       -  -•  .       \      i  ,       . 

TiiieMes.         ^^  former  opened  to  receive  the  latter,  who  in 

return  impressed  upon  the  whole  community  a 
sacred  character,  and  penetrated  all  the  relations  of  private 
Ufe  with  their  peculiar  notions  of  the  manus  and  its  conse- 
quences. In  process  of  time  there  grew  up,  by  the  side  of 
this  associated  body,  a  new  element  of  the  State,  occupying 
a  position  very  different  from  that  which  was  occupied  by 
^,  this  privileged  community.  The  pleha  was  formed 
by  the  inhabitants  of  conquered  towns  being 
brought  to  Bome;  perhaps  also  by  the  influx  of  voluntary 
settlers.  These  new-comers,  or,  if  we  are  to  suppose  that  the 
plehs  was  coeval  with  the  populus,  these  strangers,  remained 
without  the  political  circle  which  included  the  Bamnes  sitd 
Qnirites.  They  belonged  to  no  ^ens,  had  no  place  in  the 
comitia,  no  share  in  the  legislative  or  executive  government; 
as  little  had  they  any  share  in  the  jus  sacrum.  They  were  as 
much  excluded  from  the  pale  of  the  peculiar  divine  law  as 
itom  that  of  the  peculiar  public  law  of  the  ruling  body.  But 
they  had  one  point  in  common  with  the  populua.  They  had 
the  same  private  law.  They  shared  the  jus  Quiritium,  The 
Sabine  doctrine  of  the  manus  coloured  their  Ufe,  as  it  did  that 
of  the  patricians.  They  exercised  the  same  powers  over  their 
family  as  thepatres,  that  is,  the  members  of  the  populus,  did 
over  theirs.  They  could  sell  by  mancipatio  ;  they  could  hold 
land  by  the  peculiar  tenure  which  was  part  of  the  Quiritian 
law.  The  manus  also  enabled  them  to  effect  those  acts  of 
private  life  for  which  the  patres  required  the  sanction  of  the 
curia.  If  a  plebeian  wished  to  free  his  son  from  his  manus, 
he  sold  him  to  a  nominal  purchaser;  if  he  wished  to  enter 
another  family,  he  was  bought  by  the  head  of  the  family  he 
wished  to  enter.  If  he  wished  to  make  a  testament,  he  sold 
his  inheritance  to  a  nominal  purchaser,  who  was  trusted  with 
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its  ultimate  distribution.     The  plehs^  principally  of  a  Latin 

origin,  preserved  many  of  the  usages  and  some  portion  of  the 

law  which  obtained  in  Latin  towns.     In  some  instances,  as,  for 

instance,  in  forming  the  tie  of  marriage,  we  know  the  plebs  to 

have  used  both  the  Latin  and  the  Sabine  form.    But  it  was 

their  participation  in  the  jus  Quiritium,  in  the  peculiar  private 

law  of  the  populus,  which  made  the  plebeians,  partially  at  least, 

citizens  of  Bome,  and  distinguished  them  from  the  inhabitants 

of  neighbouring  towns,  or  from  occasional  visitors  at  Rome 

itself.     It  was  impossible  that  the  two  orders  should  mix,  for 

no  plebeian  could  possibly  go  through  the  sacred  rite  of  con- 

farreatio,  by  which  alone  a  binding  marriage  could  he  formed 

by  a  patrician.     But  so  far  as  regarded  riie  acquisition  of 

property  and  the   capacity  to   hold   or  alienate  it,   the  two 

orders  were  on  a  footing  of  equality.     In  the  language  which 

the  subsequent  history  of   Bome  makes  familiar  to  us,  the 

plebs  had  the  commercium,  but  not  the  connuhium  *. 

jT      f     J  8.  Probably  the  relative  positions  of  the  Bam- 

fTtceditig  ac-    nes,  Quirites,  and  jt^^^^y  have  been  here  stated  in 

count  hUtori-    ^  much  more  unqualified  manner  than  is  war- 
ccUly  tTU€, 

ranted  by  the  actual  state  of  facts  at  any  one 

time  of  the  national  history.     We  do  not,  for  instance,  ever 

find  the  Bamnes,  before  their  junction  with  the  Sabine  tribe, 

modelled  into  an  organized  system  of  curim  and  gentes.    But 

when  the  two,  or,  if  we  include  the  Luceres,  when  the  three 

tribes  were  united  into  one  political  body,  we  find  Uiat  in  each 

tribe  the  same  divisions  were  adopted,  that  the  same  system 

was  repeated,  and  that  the  whole  State  machinery  would  have 


*  Ihne,  who  has  been  followed  by  many  writers  whose  opinions  are 
entitled  to  weight,  considers  that  all  the  three  tribes  were  Sabine,  and 
that  the  'pUh%  was  a  conquered  Pelasgic  population,  the  previous  holders 
of  the  site  of  Rome.  It  is  hnpossible  here  to  enter  into  the  reasons  why 
the  account  given  in  the  text,  much  of  which  has  been  suggested  by 
Puchta  (Ingt.  i.  124-155),  has  been  preferred.  But  if  the  opinion  of  Ihne 
was  adopted,  it  would  be  necessary  to  make  little  change  in  the  history 
of  Law.  There  would  still  be  a  ruling  race,  with  a  public  and  sacred  law 
of  its  own,  and  a  private  law  which  it  shared  with  a  subject  population. 
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been  theoretically  perfect  if  only  one  tribe  had  ruled  at  Eome. 
When,  therefore,  we  have  arrived  at  the  position,  that  the 
general  principles  of  this  system  originated  with  the  elder 
tribe  of  the  Bamnes,  we  may,  for  the  sake  of  convenience  and 
clearness,  speak  as  if  they  had  elaborated  their  political 
organization  before  their  union  with  the  Quirites ;  or  rather, 
we  may  look  at  it  as  it  might  in  theory,  and  may  in  fact,  have 
existed,  apart  firom  any  other  pohtical  body.  So,  too,  we 
cannot  imagine  that  any  ItaUan  tribe  would  have  a  scheme  of 
civil  polity  which  was  not  hallowed  by  the  attendance  of 
religious  rites :  the  Bamnes  must  have  had  a  jus  sacrum  of 
their  own.  But  as  we  find  abundant  signs  to  guide  us  to  the 
conclusion,  that  many  of  the  most  striking  features  of  the  jus 
sacrum  that  obtained  in  Bome  were  of  Sabine  origin,  and  as 
we  cannot  hesitate  to  think  that  the  peculiar  spirit  in  which 
religion  was  regarded  by  the  Bomans  was  shared  by  races  of 
Sabellian  origin,  we  may  be  warranted  in  speaking  as  if  the 
Quirites  had  infused  through  the  polity  of  the  united  body 
their  own  notions  of  things  divine.  Provided  that  we  do  not 
strain  facts  to  meet  theories,  or  apply  theories  as  if  they 
embraced  all  the  facts  which  would  seem  naturally  to  bear 
upon  them,  we  are  safe,  when  we  wish  to  gain  a  conception  of  so 
wide  and  vague  a  subject  as  early  Boman  law,  in  summoning 
up  before  us  the  phantoms  of  general  ideas  which  we  cannot 
find  ever  to  have  been  incorporated  into  palpable  existences. 
9.  Setting  before  us,  then,  the  idea  of  the 
Jl^^^^  compact  polity  of  the  populus  invested  with  a 
peculiar  religious  character,  and  a  plehs  that 
shared  its  private  law,  but  was  excluded  from  its  public  and 
its  sacred  laws,  we  may  pass  over  much  that,  in  the  history  of 
early  Bome,  is  properly  considered  of  great  importance  *.     The 


*  The  account  given  above  of  the  relative  positions  of  the  pUha  and 
the  populfu  (see  Puchta,  Inst,  i.  126)  is  not  quite  in  accordance  with  the 
views  of  Niebuhr.  Supposing,  however,  that  is  the  true  one,  the  dis- 
crepancy, or,  at  least,  a  great  portion  of  it,  may  fiairly  be  attributed  to 
the  different  form  which  ideas  take  when  stated  as  the  lesult  of  his- 
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iDCorporatibn  of  the  Luceres  into  the  raling  body  made  no  altera- 
tion in  the  character  of  its  political  system.  The  influence  of 
Etruria^  which  coloured  so  sensibly  the  whole  future  history  of 
Borne,  made  scarcely  any  change  in  the  existing  system  of  law. 
Etruria  taught  Borne  to  adopt  the  pomps  of  a  ceremonial 
religion,  and  to  lay  the  foundations  of  material  civilization. 
But  the  worship  of  the  great  gods  of  the  Capitol  made  no 
change  in  the  character  of  the  jus  sacrum,  and  the  building 
of  palaces  and  construction  of  roads  did  not  a£fect  the  law 
of  property.  Even  the  Servian  constitution,  and  the  formation 
of  the  thirty  tribes,  laid  the  foundation  of  Aiture  change, 
rather  than  altered  in  early  times  the  basis  on  which  existing 
institutions  were  founded.  The  centuries  opened  to  the  plebs 
a  door  to  political  power  by  making  the  two  orders  meet  on  the 
common  ground  of  a  graduated  scale  of  property ;  and  the  con- 
stitution of  the  thirty  tribes  marked  off  the  inhabitants  of  the 
town  and  country  into  small  local  divisions,  in  the  comitia  of 
which  Xheplebs  had  of  course  the  preponderance.  But  though 
the  comitia  centuriata  took  away  ultimately  almost  all  political 
power  from  the  comitia  curiata,  and  the  comitia  tributa 
formed  a  rallying  point  for  a  plebeian  party,  still  the  old 
relations  of  the  different  members  of  the  body  politic  remained, 
in  theory  at  least,  long  unimpaired.  The  curies  alone  could 
give  the  religious  sanction  which  was  indispensable  to   the 

torical  inquiry,  and  when  drawn  out  into  the  detail  of  historical  narra- 
tive. There  are  some  questions,  as,  for  instance,  that  of  the  constitution 
of  the  plebeian  Rentes,  which  cannot  receive  an  answer  that  harmonizes 
with  the  leading  notions  which  any  theory  of  the  difference  between  the 
two  orders  suggests.  Arnold  does  not  seem  to  feel  any  difficulty  in 
stating  (Hist.  Bom,  i.  277,  note)  that  the  patrician  and  plebeian  Claudii 
inherited  as  getUHes  from  each  other.  This  may  have  been  the  case  ;  but, 
at  any  rate,  it  can  only  have  been  by  a  special  act  of  grace  on  the  part  of 
the  patrician  Olaudii  that  a  share  in  the  «icra  of  the  ffens  can  have  been 
accorded  to  those  who  were  descended  from  a  marriage  not  hallowed  by 
sacred  ceremonies.  Such  a  case  would  be  a  perfect  illustration  of  the 
difference  between  the  theory  and  practice  of  law.  In  theory,  the  jus 
sacrum  of  the  patrician  order  would  have  been  closed  against  the  plebeian 
gens  for  ever. 
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YOlidiiy  of  the  resolutions  of  the  centuries,  and  the  plebs  was 
as  much  as  ever  excluded  from  admission  into  the  hody  of  the 
populusy  fenced  round  with  its  Impassahle  wall  of  religious 
privileges. 

10.  There  could  be  very  little  direct  law- 
early  Rm^.^^  making,  except  to  meet  temporary  emergencies, 
in  such  a  community  as  early  Bome.  What 
'laws  were  made,  were  first  proposed,  arranged,  and  determined 
on  by  the  Senate,  under  the  guidance  of  its  chief  magistrate, 
the  king,  and  then  submitted  to  the  highest  source  of  power, 
the  comitia  curiata.  After  the  institution  of  the  centuries, 
the  comitia  centuriata  gradually  succeeded  to  the  political 
power  of  the  curiata,  and  the  curies  only  met  to  give  a  formal 
religious  sanction  to  their  resolutions.  The  king  published 
regulations  on  matters  that  fell  exclusively  within  his  province 
as  pontifex  maximus,  and  a  collection  of  these  leges  regiae, 
which  were  probably  nothing  more  than  by-laws  for  the  con- 
duct of  religious  ceremonies,  was  made,  or  said  to  be  made,  by 
Papirius,  who  lived  in  the  time  of  Tarquinius  Superbus  *. 

10.  The  king  was  the  supreme  judge  in  aU  causes. 
"^  '  But  if,  in  a  criminal  trial,  the  accused  were  a  member  of 
XhepopuluSyhe  could  appeal  from  the  king  to  the  comitia  curiata. 
If  the  accused  were  a  plebeian,  he  had  no  tribunal  to  which  he 
could  appeal,  until,  shordy  nfter  the  expulsion  of  the  kings, 
the  Valerian  laws  gave  an  appeal  to  a  comitia  of  which  the 
plebs  formed  a  part.  Civil  causes  were  decided  by  the  king  in 
his  quality  of  pontifex  maximus,  or  by  the  subordinate 
pontifices  acting  under  him,  as  all  the  private  law  of  the 
populus  was  so  mixed  up  with  the  sacred  law,  that  it  was  part 
of  the  duty  of  a  pontifex  to  know  and  guard  its  provisions  f. 


♦  There  is  no  reason  to  doubt  that  Papirius  was  a  real  person  (Dioitts. 
iiL  36).  But  when  Pomponius  speaks  of  his  collection  as  the  jus  civile 
papirianvm  (D.  i.  2.  2.  2)  ;  he  probably  uses  the  term  not  with  reference 
to  the  real  work  of  Papirius,  but  to  a  work  composed  towards  the  end  of 
the  republic  by  Granius  Flaccus,  De  Jure  Fapiriano  (D.  1. 16. 144). 

t  D.  L  2.  2.  a 
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Lastly,  as  ^e  paterfamilias  had  absolute  controul  over  those  in 
his  power,  there  was  a  judicial  system  in  the  bosom  of  each 
family.  Some  check,  however,  seems  to  have  been  placed  on 
the  abuse  of  this  power  by  the  necessity  under  which  the 
paterfamilias  probably  lay,  of  calling  together  a  family 
council  (of  the  aynati)^  and  receiving  its  sanction  in  cases 
of  unusual  importance  *. 

II.  History  of  Roman  Law  under  the  Republic. 

11.  The    history   of    the    half-century  that 

Position  of  tlu    followed  the  expulsion  of  the  Tarquinii  contains 

atdy  after  the    little  to  engage  the  attention  of  those  who  are 

expMon    of    foUowinff  the  course  of  Roman  law.     The  State 
tfie  Kings,  .    ,     ,        i     .  i  •        n      x^ 

was  occupied  abroad  with  a  senes  oi  petty  wars, 

and  at  home  the  iron  hand  of  the  aristocracy  crushed,  as  far 

ns  it  was  able,  the  strength  of  that  portion  of  the  community 

which  was  subsequently  to  prove  its  successAil  rival.    Every 

now   and    then  the  plebs  extorted  some  concession  which 

promised  reUef,  when  the  pressure  of  the  moment  made  the 

want  of  relief  most  keenly  felt.     Besides  the  right  of  appeal 

to  the  centuries  secured  by  the  lex  Valeria  in  every  case  when 

a  citizen  was   condemned    to   death,   the   secession    to    the 

Aventine  in  260  a.u.c.  wrung  from  the  patres  a  cancelment 

of  existing  debts,  and  the  creation  of  tribunes,  at  first  two  in 

number,   and   afterwards  ten,   to   defend  the  plebs.      These 

champions  of  the  lower  order  of  the  State  gave  great  additional 

importance  and  strength  to  the  comitia  tributa,  as  having  to 

elect  magistrates,  protected  themselves  by  a  sacred  character, 

and  specially  commissioned  to  maintain  the  interest  of  so  large 

a  body  of  their  fellow-citizens.    But  the  plebs  had  to  struggle 

with  an  evil  which  no  partial  remedies  could  meet.     There  was 

no  body  of  laws  to  which  they  could  appeal  in  case  they  were 

wronged.     The  whole  administration  of  the  laws  was  in  the 

hands  of  the  patricians,  and  there  was  no  appeal  from  the 


*  Tac.  Anml.  xiii.  32.    Valek.  Max.  v.  8.  2. 
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decision  of  the  magistrate  except  in  cases  where  life  was  at 
stake,  or  unless  the  injury,  inflicted  by  wilful  perversion  of  the 
law,  was  great  enough,  as  in  the  memorable  instance  of 
Virginia,  to  rouse  the  wronged  to  the  redress  of  physical  force. 
Many  of  the  rights  which  theoretically  belonged  to  the 
plebeians  as  sharing  in  the  private  law,  were  practically  denied 
them.  At  last,  a  successAil  revolution  enabled  the  plebs  to 
insist  on  a  changed  form  of  political  government,  which  might 
open  the  door  of  power  and  office  to  the  members  of  their 
own  body,  and  supply  a  machinery  for  the  preparation  of  a 
fixed  and  permanent  body  of  law.  The  Decemvirate,  super- 
seding and  incorporating  into  itself  every  other  magistracy,  and 
composed  of  an  equal  number  of  patricians  and  plebeians,  was 
formed  for  the  purpose  of  collecting  and  embodying  in  the 
form  of  written  law  all  those  portions  of  the  customary  law 
which  it  was  most  essential  for  the  due  administration  of  justice 
to  place  on  an  indisputable  footing,  and  publish  for  the  benefit 
of  the  whole  body  of  citizens. 

12.  The  lavish  praises  bestowed  on  the  laws  of 
'^M^^  the  Twelve  Tables  by  the  later  writers  of  Rome,  and 
the  story  of  the  deputation  sent  to  learn  the  laws  of 
Greece,  would  give  us  an  idea  of  a  very  difierent  body  of  laws 
firom  that  which  these  Tables  actually  presented.  We  should 
expect  to  find  a  systematic  exposition  of  Roman  public  and 
private  law  as  it  existed  in  the  times  previous  to  the  Gallic 
invasion ;  and  to  find,  also,  that  the  whole  body  of  law  was  at 
least  coloured  by  the  infusion  of  a  foreign  element.  We  should 
naturally  think  that  there  was  something  new  and  original  in  a 
legislation  which  Cicero  considers  as  almost  the  perfection  of 
human  wisdom  *.  The  firagments  of  the  Twelve  Tables  which 
remain  to  us  show  how  erroneous  are  these  conceptions  of  their 
contents.  There  is  nothing  whatsoever  borrowed  firom  a 
foreign  origin,  except  some  provisions  respecting  the  law  of 
fimerals,  taien  fi-om  the  laws  of  Solon.  These  Tables  con- 
tained, for  the  most  part,  short  pithy  enunciations  of  those 

*  See  especially  De  Orat.  I.  43,  44. 
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points  of  law  which  the  condact  of  the  affairs  of  daily  life 
required  to  be  settled  and  publicly  announced.  The  law  had 
existed  before,  but  in  a  floating,  vague,  traditionary  shape, 
only  some  very  few  laws  having  been  engraved  on  tablets  and 
publicly  displayed.  No  rights  can  be  enforced  unless  actions 
can  be  successAiUy  carried  on ;  the  Twelve  Tables  gave  the 
outlines  of  the  system  of  civil  process.  Wills  not  made  before 
the  curia  were  very  uncertain  in  their  effect;  the  Tables 
pronounced  uti  legasset,  itajus  eato.  The  rate  of  interest  was 
undetermined,  and  the  plebeians  sauk  under  the  usurious  exac- 
tions of  their  patrician  creditors ;  the  fcenus  unciarium,  about 
ten  per  cent.,  was  established  as  the  legal  rate  of  interest.  And 
on  all  the  most  important  heads  of  private  law,  the  Twelve 
Tables  contained  express  enactments — on  the  powers  of  the 
father,  on  successions,  tutelages,  the  rights  of  ownership  and 
possession.  Under  these  heads,  sometimes  points  of  the 
most  minute  detail  are  determined;  but  generally,  broad 
principles  are  stated  in  the  most  short  and  naked  manner 
possible.  The  Twelve  Tables  left  to  the  decision  of  the 
mi^strate,  and  the  interpretation  of  those  skilled  in  law,  the 
application  and  exposition  of  these  principles ;  they  also  left 
many  parts  of  the  customary  law,  as  far  as  we  know,  wholly 
untouched  on.  But  what  the  exigences  of  the  time  required 
deciding,  they  decided;  and  they  laid  a  firm  foundation  on 
which  the  structure  of  private  law  would  rest  for  the  ftiture. 
It  is  not  difficult  to  understand  how  this  was  esteemed  so  great 
a  gain  to  the  large  body  of  the  citizens,  that  these  laws  were 
spoken  of  by  the  ancients  as  the  creations  of  a  new  legislation, 
and  how  we  may  even  speak  without  impropriety  of  the 
Twelve  Tables  being  to  the  plebeians  a  beginning  of  their 
participation  in  the  private  law  of  Bome  *. 


*  Kiebuhr  seems  to  consider  that  the  commerdum  was  first  given  to 
the  plebs  by  the  Twelve  Tables  (ii.  331).  It  is  not  easy  to  see  how  this 
can  be  reconciled  with  his  statement  that  the  Twelve  Tables  were  only 
a  consolidation  of  ancient  statutes  (ii.  337).  If  we  say  that  the  pld>s 
shared  the  private  law  of  the  popultUy  but  that  great  practical  difiicul- 
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^,  13.  The  decemTirate  ^ras  nominally  intended 

The  attatnr 

mefU  of  po-    to  be  a  means  of  removing,  as  &r  as  was  then 

lUiealequa'    thought  possible,  the  political  distinction  between 
^f^  ^  the  orders.    How  little  the  object  was  really  accom- 

plished is  notorious.  Although  half  the  decemvirs 
were  plebeians,  the  suppression  of  the  meetings  of  the  comitia 
tributa,  and  the  loss  of  tribunes,  was  poorly  compensated  by 
the  presence  of  magistrates  who  acted  in  conj.unction  with 
patricians,  and  readily  yielded  deference  to  their  colleagues. 
Besides,  the  two  Tables  added  in  the  year  of  the  second  de- 
cemvirate  contained  provisions  which  later  writers  considered 
manifestly  unjust^;  and  we  know  that,  among  other  things, 
they  expressly  refused  the  connuhium  to  the  plehs.  The 
Twelve  Tables,  fixing  and  proclaiming  the  law,  were  un- 
doubtedly a  source  of  great  strength  to  the  plebeians,  and 
enabled  them  to  maintain  a  much  more  secure  position  in  their 
future  struggles;  but  the  deoemvirate,  regarded  as  a  crisis  in 
their  political  history,  was  certainly  unfavourable  to  them. 
Nothing  shows  more  completely  that  this  was  so  than  the 
progress  they  made  immediately  after  the  downfall  of  Appius 
Claudius  and  his  colleagues.  The  laws  of  Horatius  and 
Valerius  not  only  forbad  the  constitution  of  any  magistracy 
from  which  there  should  be  no  appeal,  but  provided  that  the 
ordinances  of  the  comitia  tributa  should,  if  sanctioned  by 
the  senate  and  the  curies,  be  binding  on  all  Boman  citizens ; 
and  in  309,  only  four  years  after  the  abolition  of  the  deoem- 
virate, the  Canuleian  law  gave  the  connubium  to  ih^plebs,  and 
the  marriage  of  a  patrician  with  a  plebeian  was  no  longer  for- 
bidden by  law.  This  change  was  important,  no)t  only  as 
removing  a  distinction  mortifying  to  many  individuals  and 
embarrassing  many  of  the  relations  of  private  life,  but  as 

ties  were  thrown  in  the  way  of  their  adopting  it,  we  can  understand  how 
it  waa  that  the  Twelve  Tables  were  a  great  boon  to  the  filebs,  and  yet 
did  not  lay  the  foundation  of  that  claim  to  political  equality  which 
rested  on  the  possession  of  the  commercium  by  the  'pUhs^  and  seems  to 
have  been  quite  independent  of  any  particular  legislation. 
♦  Cic.  de  Bep.  ii.  37. 
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breaking  through  one  of  the  barriers  which  the  Jus  sacrum 
had  hitherto  interposed  in  the  way  of  the  plehs*.  The  ob- 
stacle of  a  religious  disqualification  was  the  reason  generally 
assigned  by  the  populus  for  the  exclusion  of  plebeians  firom 
public  ojfl&cesf;  and  it  was  a  great  step  towards  political 
equality  that  the  objection  urged  to  marriages  between  the  two 
orders — that  it  would  disturb  the  sacra  of  the  gentes — should 
be  overcome.  The  advance  of  the  plebs  to  political  equality 
was,  however,  very  slow ;  and  it  was  not  until  a  century  and  a 
half  bad  elapsed  firom  the  passing  of  the  Canuleian  law  that  the 
two  orders  were  really  placed  on  an  equal  footing.  We  may  take 
the  year  467  a.d.c,  the  date  of  the  lex  Hortensiaj  as  the  period 
when  we  can  first  pronounce  that  the  distinction  of  the  two 
orders  was  really  done  away.  When  that  law  had  been  passed, 
the  plebeian  had  a  full  share  in  the  jus  publicum  and  the  jus 
sacrum.  The  ordinances  of  the  comitia  tributa  required  no 
confirmation  of  the  curies,  no  sanction  of  the  senate;  they 
were  binding  on  the  whole  Roman  people  directly  they  were 
passed.  The  equality  between  the  two  orders  was  so  complete 
that  the  plebeian  could  become  consul,  censor,  pnetor,  curule 
»dile;  he  could  enter  the  Senate,  he  could  administer  justice; 
he  was  excluded  from  none  of  the  privileges  of  the  jus  sacrum  ; 
he  could  become  pontifex  and  augur ;  and  though  he  could  not 
of  course  take  part  in  any  of  the  sacra  belonging  to  particular 
gentes,  go  through  certain  religious  ceremonies,  or  be  engaged 
in  the  service  of  particular  gods,  these  exceptions  did  not  lower 
his  political  position.  As  far  as  the  history  of  law  is  con- 
cerned, we  may  henceforward  lose  sight  of  the  distinction 
between  plebeian  and  patrician. 

14.  The  conquest  of  Italy  and  the  gradual  spread 

iTSdy,     of  Roman  empire  materially  altered  the  character  of 

the  legal  system.     A  branch  of  law  almost  entirely 

new  sprang  up,  which  determined  the  difierent  relations  in  which 

*  Idedque  decemviros  connvhium  diremxMe,  Tie  incertd  prole  auspicia 
turharentwr. — ^Liv.  iv.  6. 

t  Liv.  It.  6. — IrUerrogarUi  tribuno,  cur  pldfeiwm  consulem  fieri  rum 
oporteret  f  respondit,  gudd  nemo  pldmus  avsvicia  haberet. 
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the  conquered  cities  and  nations  were  to  stand  ^ith  reference  to 
Borne  itself.  As  a  general  role,  and  as  compared  with  other 
nations  of  antiquity,  Borne  governed  those  whom  she  had  van- 
quished with  wisdom  and  moderation.  Particular  governors, 
indeed,  ahused  their  power  most  frightftilly ;  but  the  policy 
of  the  State  was  not  a  severe  one,  and  Borne  connected  itself 
with  her  subject  allies  by  conceding  them  privileges  propor- 
tionate to  their  importance,  or  their  services.  The  Jus  Latinum 
and  the /11«  Italicum  are  terms  familiar  to  all  readers  of  Boman 
history;  the  first  expressed  that,  with  various  degrees  of 
completeness,  the  rights  of  Boman  citizenship  were  accorded 
to  the  inhabitants  of  different  towns,  some  having  the  com-' 
mercium  only,  some  also  the  connubium.  Towards  the  end  of 
the  republic,  after  the  Social  War  (a.u.c.  663),  the  distinction 
of  the  LatinitaSi  as  a  partial  right  of  citizenship  attached  to 
the  inhabitants  of  particular  places,  disappeared  among  the 
people  of  Italy.  The  kx  Junia  (a.u.c.  664)  and  the  lex 
Plautia  (a.u.c.  668)  gave  the  ftill  rights  of  citizenship  to 
almost  the  whole  of  Italy,  and  the  Italians  were  distributed 
among  the  35  tribes.  The  jus  Italicum  expressed  a  certain 
amount  of  municipal  independence  and  exemption  from  taxa- 
tion, attached  to  the  different  places  on  which  the  right  was 
b^towed.  The  citizens  of  some  particular  places  in  the  pro- 
vinces possessed  tfie  jus  Laiinum,  and  the  jus  Italicum  was 
attached  to  certain  privileged  cities ;  but  the  provinces  gene- 
ally  had  no  participation  in  either  right.  They  were  subject 
to  a  proconsul  or  propreetor,  paid  taxes  to  the  treasury  of 
Borne,  and  had  as  much  of  the  law  of  Bome  imposed  upon 
them,  and  were  made  to  conform  as  nearly  to  Boman  political 
notions,  as  their  conquerors  considered  expedient^. 

But  the  contact  of  Bome  with  foreign  nations  produced  a 
much  more  remarkable  effect  on  Boman  law  than  the  intro- 
duction of  a  new  branch  of  law  regulating  the  position  of 

♦  Sea  WAiufKiBKiG,  ffisL  du  droit  ramain  externej  p.  70.  Savioht, 
Bid,  du  droit  rom,  au  moyen  age^  vol.  i.  ch.  2. 
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Chanae  in  ®^^j®®^  nations.  It  wrought,  or  at  least  contributed 
Roman  law  largely  to  work,  a  revolution  in  the  legal  notions  of 
p*^  ^^  the  Roman  people.  It  forced  them  to  compare 
other  systems  with  their  own,  and  to  appeal  to  the 
higher  law  which  lies  at  the  foundation  of  national  laws,  and 
the  comprehension  of  which  is  necessary  to  reconcile  and 
harmonize  the  diversities  which  different  systems  of  national 
law  necessarily  exhibit.  In  the  language  of  the  jurists,  it 
brought  the  jus  gentium,  the  law  of  nations,  side  by  side  with 
the  jus  civile,  the  municipal  law  of  Rome.  The  prator  pere- 
ffrinus,  who  was  appointed  to  adjudge  suits  in  which  persons 
who  were  not  citizens  were  parties,  could  not  bind  strangers 
within  the  narrow  and  technical  limits  in  which  Romans  were 
accustomed  to  move.  Many  of  the  most  important  parts  of 
Roman  law  were  such  that  their  provisions  could  not  be  ex- 
tended to  any  but  citizens.  No  one,  for  instance,  except  a 
citizen  could  have  the  peculiar  ownership  termed  dominium  ex 
jure  Quiritium,  Rut  when  justice  and  reason  pronounced  a 
stranger  to  be  an  owner,  it  was  impossible  for  a  prator  not  to 
recognise  an  ownership  different  from  that  which  a  citizen 
would  claim  ;  and  what  anagistrates  were  obliged  to  do  in  the 
case  of  strangers,  the  requirements  of  advancing  civilization 
soon  induced  them  to  do  in  the  case  of  citizens.  They  recog- 
nised and  gave  effect  to  principles  different4rom  those  of  the 
municipal  law  of  Rome.  This  municipal  law  remained  in 
force  wherever  its  provisions  could  give  all  that  was  required  to 
do  substantial  justice ;  but  when  they  could  not,  the  prsBtor 
appealed  to  a  wider  law,  and  sought  in  the  principles  of  equity 
a  remedy  for  the  deficiencies  of  Ihiejus  civile.  He  pronounced 
decrees  {edict a),  laying  down  the  law  as  he  conceived  it  ought 
to  bey  if  it  was  to  regulate  aright  the  case  before  him.  In  process 
of  time  it  became  the  custom  for  the  prsetor  to  collect  into  one 
edictum  the  rules  on  which  he  intended  to  act  during  his  tenure 
of  office,  and  to  publish  them  on  a  tablet  {in  albo)  at  the  com- 
mencement of  his  official  year.  These  edicts,  put  forward  at 
the  beginning  of  the  year  of  office,  were  termed  edicta  perpetua. 
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How  much  the  preetor  was  aided  in  the  formation  of  a  hroader 
and  more  comprehensive  system  of  law  by  a  ohange  in  the 
form  of  actions^  will  appear  when  we  come  to  speak  of  the 
system  of  civil  process.  By  degrees  such  a  system  was  intro- 
dnced  and  fully  established^  and  the  jus  honorarium,  the  law 
of  the  prffitors*  \^qu%  honores  gerebant),  was  spoken  of  as 
having  a  distinct  place  by  the  side,  and  as  the  complement,  of 
Had  jus  civile. 

.    .  15.  The  progress  of  law  was  also  much  facilitated 

pruMUes.  ^y  ^^  growth  of  a  body  of  men  termed  y^m  consulti 
01  juris  prudentes,  men  who  studied  the  forms,  and, 
in  time,  the  principles  of  law,  and  expounded  them  for  the 
benefit  of  their  Mends  and  dependents.  They  were  generally 
among  the  first  men  of  the  State,  and  the  employment  was  con- 
sidered one  of  the  most  dignified  that  could  occupy  the  evening 
of  a  life  of  public  service  and  magisterial  honours.  In  the 
earlier  times  of  the  republic  the  patricians  alone  knew  the  days 
on  which  it  was  or  was  not  lawful  to  transact  legal  business, 
and  the  forms  in  which  actions  were  to  be  brought.  The  story 
of  the  publishing  of  a  collection  of  these  forms,  and  of  a  list 
of  the  days  on  which  business  could  *be  transacted,  by  Caius 
Flavins,  is  familiar  to  all  readers  of  Livyf.  But  although  to 
a  certain  extent  the  study  of  the  law  became  open  to  all,  yet  it 
does  not  seem  to  have  been  ever  undertaken  except  by  men  of 
eminence.  Such  men  used  to  instruct  and  protect  the  persons 
who  sought  their  advice,  explain  the  steps  necessary  for  the 
successful  conduct  of  an  action,  and  write  out  the  necessary 
forms :[.  They  gave  answers  when  asked  as  to  the  law  on  a 
particular  point ;  and  though  they  professed  only  to  interpret 
the  Twelve  Tables,  not  to  make  laws,  their  notion  of  interpre- 
tation was  so  wide  that  it  included  anything  which  could  be 


*  The  term  also  included  the  edicts  of  the  cediles  who  issued  decrees 
in  matters  that  came  specially  within  their  province. 

t  Liv.  ix.  46. 

X  The  duty  of  a  jurisprudent  was  responderej  cav^re^  agtrty  tcribere, — 
Cio.  de  Orat.  i.  48. 
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brought  within  the  spirit  of  anything  which  the  Twelve  Tables 
enacted.  Such  answers  {responsa)  were  of  course  of  no  legal 
authority;  but  as  the  sage  would  frequently  accompany  his 
client*  (as  the  questioner  was  called)  before  the  magistrate, 
and  announce  his  opinion,  it  had  frequently  all  the  effect  upon 
the  magistrate  which  a  positive  enactment  would  have  had, 
and  thus  the  responaa  prudentum  came  to  be  enumerated 
among  the  direct  sources  of  law.  The  names  of  some  of  these 
sages  have  been  handed  down  to  us.  Cato  the  censor,  and 
Severus  Sulpicius,  the  cotemporary  of  Cicero,  are  those  other- 
wise best  known  to  usf.  In  the  latter  days  of  the  republic  the 
juris  prudentes  were  men  acquainted  with  some  portion  at  least 
of  Greek  philosophy,  men  of  learning  and  general  cultivation ; 
and  it  is  not  difficult  to  understand  how  powerfully  their  au- 
thority, acting  almost  directly  on  judicial  decisions,  must  have 
contributed  to  the  change  which  the  law  underwent  towards  the 
end  of  the  republic. 

i(S,  The  centuries  met  to  decide  questions  of  war 
legidatitm,  ^^^  peace,  and  to  choose  the  higher  magistrates; 
but  the  laws  which,  after  the  lex  Hortensia,  were 
passed  to  effect  any  real  change  in  the  body  of  Boman  law,  were 
Plebiscita  ^^^^^  ^  plebihcita.  The  comitia  iributa  were 
recognised  as  almost  the  exclusive  centre  of  legis- 
lative power;  but  in  the  later  times  of  the  republic  a  con- 
tinually-increasing importance  was  attached  to  the  ordinances 
of  the  senate.  Gaiu^  says  that  it  had  been  questioned  whether 
the  senatm-conmlta  had  the  force  of  law|.  Perhaps  they  had 
not  exactly  the  force  of  law  at  any  time  under  the  republic, 
excepting  when  they  related  to  matters  which  it  was  the  peculiar 
province  of  the  senate  to  regulate ;  but  they  were  probably  of 
little  less  weight  than  enactments  recognised  as  constitudoually 
TUSenaU  ^^°*"^?-  ^^®  senate  successfully  maintained  a 
claim  §  to   exercise  a  dispensing  power,  and   to 

*  QiefUi  pramere  jura, — Hor.  Epis.^  ii.  104. 

t  GiBBoir,  viii.  31. 

X  Cic«ro  mentions  them  among  the  sources  of  law. — Topic  5. 

§  Ascov.  Argum,  in  Comd.  (Orell.  p.  67). 
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release  individQals  from  obedience  to  particular  laws.  It  was 
generally  able  to  reject  a  law,  either  wholly  or  partly,  by  calling 
in  the  aid  of  religious  scruples ;  and  if  it  added  a  clause  to  a 
lawy  the  new  portion  of  the  law  was  as  binding  as  the  old*. 
In  the  shape  of  directions  to  particular  magistrates,  it  issued 
injunctions,  of  which  the  force  was  felt  by  all  those  who  were 
subject  to  the  magistrate's  power ;  and  it  made,  we  have  reason  to 
think,  independent  enactments  in  matters  belonging  to  religion, 
police,  and  civil  administration,  and  perhaps  even  in  matters  of 
private  lawf.  The  senate  comprised  the  richest  and  most  in* 
fluential  men  in  the  State ;  the  disruption  of  society  attending 
the  civil  wars  strengthened  their  influence ;  and  the  Bomans  of 
the  days  of  Cicero  were  quite  prepared  for  the  place  which  the 
senate  held,  as  a  legislative  body,  under  the  early  Geesars. 

17.  Almost  an  equal  space  of  time  divides  the 
the  duMrac-  beginning  of  the  empire  from  the  legislation  of  the 
/^  %J^  Twelve  Tables,  and  from  the  legislation  of  Jus* 
and  after  tinian.  The  changes  which  the  law  underwent  in 
the  heainr  the  first  of  these  periods  is  strikingly  greater  than 
^]^^r€,  ^^^  which  it  undeiwent  in  the  second.  In  the 
days  of  the  decemvirate,  Roman  law  was  a  narrow 
and  exclusive  system,  adapted  to  the  wants  and  exprei^aive  of 
the  ideas  of  a  small  society  deeply  imbued  with  a  few  peculiar 
legal  notions  which  it  had  inherited  from  the  remote  antiquity 
of  its  parent  tribes.  When  the  victory  of  Actium  gaVe  Augustus 
the  dominion  of  the  civilized  world,  Soman  law  had  expanded 
to  meet  the  requirements  and  imbibe  the  influences  of  the 
various  nations  subject  to  the  laws  and  government  of  Bome. 
It  had  assumed  a  fixed,  definite  character,  which  was  never 
after  lost  or  materially  altered.  But  it  remained  for  the  genius 
of  the  great  jurists  of  the  three  first  centuries  of  the  empire  to 
arrange  and  unfold  it,  to  bring  it  into  harmony  with  the  prin- 
ciples of  philosophy,  and  to  give  it  the  character  and  the  dignity 
of  a  science. 

*  Ascoir.  Argum.  in  Cor'nd,  (Orell.  p.  67). 
t  PuCHTA,  Irutit.  i.  298. 
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III.  History  of  Roman  Law  under  the  Empire. 
Augustus  to  Constantine. 

TheBmperor.  18.  The  first  emperors  were  only  the  chief 
magistrates  of  the  republic.  Augustus  and  his 
immediate  successors  united  in  their  own  persons  all  the  highest 
ofl&ces  of  the  State.  The  impertum,  or  supreme  command,  was 
conferred  on  them  by  the  lex  regia  passed  as  a  matter  of  form 
at  the  beginning  of  their  reign,  and  by  which  the  later  jurists 
supposed  that  the  people  devolyed  qn  the  emperor  all  their  own 
right  to  govern  and  to  legislate*.  The  assumption  of  des- 
potism was  veiled  under  an  adherence  to  republican  forms; 
and,  at  any  rate  during  the  first  century  of  our  era,  the  emperor 
always  affected  to  consider  himself  as  nothing  more  than  the 
princeps  reipublica.  Although  we  have  instances,  even  in  the 
time  of  Augustus,  of  edicts  intended  to  be  binding  by  the  more 
authority  of  the  emperor;  yet  the  people  at  first,  and  the  senate 
afterwards,  was  recognised  as  the  primary  source  of  law.  By 
degrees  the  emperor  usurped  the  sole  legislative  authority, 
either  dictating  to  the  senate  what  it  was  to  enact,  or,  in  later 
times,  enacting  it  himself.  The  will  of  the  prince  came  to 
have  the  force  of  lawf.  Sometimes  this  will  decided  what  the 
law  should  be  by  the  publication  of  edicta  pronounced  by  the 
emperor  in  his  magisterial  capacity,  or  mandata,  orders  directed 
to  particular  officers ;  sometimes  by  decreta,  or  judicial  sen- 
tences given  by  the  emperor,  which  served  as  precedents;  at 
other  times  by  rescripta,  that  is,  answers  given  by  the  emperor 
to  magistrates  who  requested  his  assistance  in  the  decision  of 
doubtful  points. 

Zawi         ^^'  ^^®  P^pl©  did  not  cease  to  make  laws  for  a  con- 
siderable time  after  the  commencement  of  the  empire  J. 
These  laws  were  of  course  really  the  creations  of  the  em- 

^  D.  i.  4. 1. 

t  Inst.  i.  2.  6,  quod  princtpi  phcuit,  legis  habet  vigorem, 

X  Gaius  mentions  a  lex  C^udia, — Qkiva,  i.  167. 
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peror  a  will.  Augastus,  for  instance,  procured  the  sanction  of 
legislation  to  a  series  of  measures  which  made  a  considerable 
innovation  in  private  law.  These  measures  were  designed  to 
repress  and  discourage  the  excesses  and  corruption  of  a  de- 
moralized society.  The  lex  Julia  et  Papia  Poppucay  and 
others  of  a  similar  character,  attempted  to  restore  virtue  to 
private  life  by  a  system  of  rewards  and  penalties,  attached  to 
the  fulfilment  or  neglect  of  family  dnties.  They  failed  in 
their  object,  but  the  portion  of  law  to  which  they  belonged  was 
considerably  modified  by  their  provisions. 
TKeS^nau  ^^'  '^  ^^  ^^  senate,  however,  and  not  the 
people,  that^  even  in  the  days  of  the  earlier  Geesars, 
was  regarded  as  being,  under  the  emperor,  the  source  of  law ; 
and  after  the  middle  of  the  first  century  of  our  era,  all  legis- 
lative enactments  of  which  we  know  are  senatus-consulta. 
The  election  of  magistrates  was  transferred  to  the  senate  firom 
the  comitia  *,  and  the  senate  was  intrusted  with  the  cognizance 
of  offences  against  the  emperor  and  the  State,  and  the  decision 
of  appeals  from  inferior  tribunals  f.  The  later  jurists  said  that 
the  senate  was  made  to  represent  the  whole  people,  because  the 
number  of  the  citizens  became  too  great  to  permit  of  their 
acting  as  a  political  body  it*  However  historically  false  this 
may  be,  it  yet  is  so  far  true  that  the  senate  was,  in  the  earlier 
times  of  the  empire,  a  body  distinct  from,  and,  in  a  certain  very 
limited  degree,  opposed  to,  the  emperor.  We  have  some  few 
memorable  instances  in  Tacitus  of  senators  who  dared  to  speak 
what  they  thought  §,  and  who  showed  that  the  senate  was,  in 
more  than  name,  a  remnant  of  the  republic.  Gradually  the 
very  notion  of  independent  action  died  away,  and  the  senate 
met  merely  to  adopt  the  will  of  its  master. 

21.  The  edictum  perpetuum,  the  annual  edict 

TUFrcOors    ^f  ^^  praetor,  as  being  the  written  exposition  of 

the  JUS  honorarium,  was  the  subject  of  many  of 

♦  Tacit.  Annal,  i.  15. 

+  Suet.  (Mic^.  2  ;  J^ero,  17.    Tacit.  Annal,  xiii.  44. 

t  Inst,  i.  2.  5.    PoMPONius  in  JDi^.  i.  2.  9. 

§  Tacit.  Hiia.  iv.  8.    Pcchta,  List  i.  512. 
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the  treatises  of  tie  Boman  jurists.  Id  the  time  of  Hadrian,  a 
jurist  of  great  eminence,  Salvius  Julianus,  was  appointed  hy 
the  emperor  to  draw  up  an  edict,  partly  from  existing  edicts, 
partly  according  to  his  own  opinion  of  what  was  necessary, 
which  should  serve  as  the  guide  and  rule  of  all  succeeding 
pr»tors.  The  edict  which  he  drew  up  and  to  which  the  sanc- 
tion of  Hadrian  gave  the  force  of  law  was  itself  termed  the 
edictum  perpeiuum^  the  word  perpetuum,  instead  of  meaning, 
as  before,  that  the  edict  was  in  force  throughout  a  year,  being 
used  to  express  that  the  edict  was  permanent  and  unchange- 
able. The  different  magistrates,  who  had  to  apply  the  edict, 
would  thenceforward  use  their  own  discretion,  only  when  the 
edict  drawn  up  by  Julianus  did  not  serve  as  an  express  au- 
thority. 

-^   .    .  22.  The  writings  of  the  jurists,  the  authority 

attached  to  their  decisions,  the  admirable 
manner  in  which  they  developed  and  arranged  the  law, 
formed  the  most  marked  feature  of  the  legal  history  of  this 
period.  Augustus  found  the  position  which  the  great  sages  of 
the  law  held  in  public  opinion  too  important  a  one  to  be  over- 
looked in  his  scheme  of  government.  He  formally  gave  to 
their  decisions  the  weight  which  usage  had  in  many  instances 
given  them  already ;  and  it  was  enacted  that  their  answers 
should  be  solicited  and  announced  in  a  formal  manner,  and 
given  under  the  sanction  of  the  emperor.  Hadrian  decided 
that  they  should  have  the  force  of  law,  provided  the  respondents 
all  agreed  in  their  answer ;  but,  if  they  differed,  the  judge  was 
at  liberty  to  adhere  to  whichever  opinion  he  preferred*.     Two 

jurists  of  eminence,  Antistius  Labeo  and  Ateius 
L^o' ^  Capito,  represented  in  the  days  of  Augustus  two 
(kipUo.         opposite  modes  of  regarding  law,  and   were  the 

founders  of  schools  which  maintained  and  handed 
down  their  respective  opinions.  Labeo,  in  whom  a  wider  culture 
had  instilled  a  love  of  general  principles,  did  not  hesitate  to 
make  such  innovations  as  he  conceived  reason  and  philosophy 

♦  Gai.  i.  7. 
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to  reqtiire :  Capito  was  distinguisbed  by  the  fidelity  ^th  which 
he  adhered  to  the  law  as  he  had  himself  received  it*.  A  suc- 
cession of  jurists  of  greater  or  less  renown  divided  themselves 
under  the  banners  of  these  rival  authorities.  But  the  schools 
of  which  Labeo  and  Gapito  were  the  first  authors  did  not  derive 
their  names  fix>m  their  founders.  The  one  school  was  termed 
Proculians  after  Proculus,  a  distinguished  follower  of  Labeo; 
the  other  Sahinians  after  Sabinus  a  follower  of  Gapito.  Gains» 
who  informs  us  that  he  was  a  Sabinian,  gives  the  differing 
opinions  of  the  two  schools  on  many  subtle  questions  of  law. 
By  the  labours  of  this  succession  of  jurists»  the  law  was  moulded 
and  prepared  uptil  it  came  into  the  hands  of  the  five  great 
luminaries  of  Roman  jurisprudence — Gains,  Papinian,  Paul, 
Ulpian,  and  Modestinus. 

.  23.     Gaius,  or  Gains,  as  the  name   is  sometimes 

'.  written,  was  probably  bom  in  the  time  of  Hadrian^ 
and  wrote  under  the  Antonines.  Of  his  personal  history 
nothing  is  known.  He  himself  tells  us  that  he  was  an  adherent 
of  the  school  of  Sabinus.  Besides  other  works  which  he  is 
known  or  supposed  to  have  written,  he  composed  a  treatise  on 
the  edictum  provinciale  (the  edict  of  the  proconsul  in  the  pro- 
vinces) and  a  commentary  on  the  Twelve  Tables.  But  the 
work  by  which  he  is  best  known  to  us  is  his  Institutes.  The 
discovery  of  the  manuscript  of  this  work  by  Niebuhr  in  1816 
has  contributed  greatly  to  modem  knowledge  of  Boman  law. 
The  manuscript  had  been  written  over  with  the  letters  of 
St.  Jerome,  and  its  existence  was  entirely  unknown  f  until 
Niebuhr  brought  it  to  light  while  examining  the  contents  of 
the  library  of  the  Ghapter  at  Yerona.  The  Institutes  of  Gains 
formed  the  basis  of  those  of  Justinian,  who  has  followed  the 
order  in  which  Gains  treats  his  subject,  and  adopted  his  ex- 


*  Labeo  ingenii  qttalitate  etfidttcia  doctrines^  qui  et  in  cceteris  mpientia 
paHibtu  operam  dederat,  plurima  innovate  statuit,  Ateius  Capito,  in  his 
qua  ti  iradiia  erant,  perseverabat. — IHff.  i.  2.  2.  47. 

t  Two  detached  pages  from  the  codex  (not  written  over)  had  been 
found  and  publiBhed  by  Maffei  i    173 
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position  of  law,  so  far  as  it  was  applicable  to  the  times  in  which 
the  Institutes  of  Justinian  were  composed.  The  work  of  Gaius, 
therefore,  shows  us  what  was  common  to  the  two  periods,  and 
also,  where  the  law  had  changed,  enables  us  to  understand 
what  the  change  was,  and  what  the  law  had  really  been  at  the 
time  when  its  system  was  most  perfect 

24.  ^milianus    Papinianus    was    the    intimate 

apmian.  ^^^^  ^j  ^^  emperor  Septimius  Severus,  and  held 
under  him  the  office  of  pr»torian  prcefect,  which  had  now  be- 
come equivalent  to  that  of  supreme  judge.  He  probably 
accompanied  Severus  into  Britain,  and  was  present  at  the  em- 
peror s  death  at  York  in  a.d.  211.  Severus  commended  his 
two  sons,  Geta  and  Garacalla,  to  his  care.  Caracalla  dismissed 
Papinian  from  his  office;  and,  after  his  murder  of  Geta,  is  said 
to  have  required  Papinian  to  compose  his  vindication.  Papi- 
nian refused,  and  was  executed  by  the  orders  of  Caracalla.  He 
was  considered  the  first  and  greatest  of  jurists,  and  every 
epithet  which  succeeding  writers  could  devise  to  express 
wisdom,  learning,  and  eloquence  was  b^ped  on  him  in  profu- 
sion. We  know,  from  the  Digest,  of  his  Books  of  Questions, 
Books  of  Answers,  and  Books  of  Definitions.  The  fragments 
of  his  works  which  we  possess  amply  justify  his  eminent  re- 
putation. 

25.  Paul,  Ulpian,  and  Modestinus  are  all  said  to 
have  been  pupils  of  Papinian.  Julius  Paulus  was  a 
member  of  the  imperial  council  and  praBtorian  prefect  under 
Alexander  Severus  (a.d.  222).  Besides  numerous  fragments 
in  the  Digest,  we  possess  his  Recepta  Sententim,  which  was  long 
the  chief  source  of  law  among  the  Visigoths  in  Spain.  The 
most  celebrated  of  his  works,  which  were  very  numerous*,  is 
that  Ad  Edictum  in  80  books. 

.  26.  Domitius  Ulpianus  derived  his  origin,   as  he 

^     '    himself  tells  us,  from  Tyre  in  Phoenicia  t.    He  wrote 


*  We  know  the  names  of  more  than  70,  embracing  an  extraordinary 
variety  of  subjects. 
.  t  D.  1.  1.  1. 
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several  works  doling  the  reigns  of  Septimius  Severas  and 
Caracalla,  and  perished  (a.d.  228)  by  the  hands  of  the  soldiers, 
who  killed  him  in  the  presence  of  the  emperor,  Alexander 
Severas.  He  was  pr»torian  preefect  at  the  time  of  his 
death,  but  the  exact  time  when  he  first  was  appointed  to  the 
o£Bce  is  unknown.  The  Digest  contains  a  greater  nmnber 
of  extracts  from  his  writings  than  from  those  of  any  jurist. 
Besides  these  extracts  we  also  possess  fragments  of  his  com- 
position in  twenty-nine  titles,  known  by  the  name  of  the  "Prog- 
menta  Ulpiani, 

27.  Heiennius  Modestinus  was   the   pupil   of 
odestinm.    jji^:^^^  ^^  ^^jj  ^  ^f  Papinian.     He  was  a  member 

of  the  imperial  council  in  the  time  of  Alexander  Severus,  but 
hardly  anything  is  known  of  his  history.  One  of  the  best 
known  of  his  writings  is  the  Ea^cusationum  Libri.  We  have 
nothing  remaining  of  liis  composition  except  the  extracts  from 
his  works  given  in  the  Digests. 

28.  The  influence  of  the  great  jurists  of  Rome 
^^^^?^.^  on  modem  jurisprudence  is  scarcely  to  be  esti* 
of  theiurias  mated  too  highly.  It  is  to  theur  labours  and  their 
J^^*|^|^^^  genius  that  we  owe  the  creation  of  a  body  of  law, 
which,  based  on  the  traditions  and  adapted  to  the 
wants  of  a  particular  country,  is  fitted  by  its  wisdom,  its  scien- 
tific precision,  its  admirable  good  sense,  to  be  an  authority 
and  guide  in  every  country  and  at  all  times.  They  have  given 
us  something  more  valuable  tban  good  laws  to  imitate  and 
adopt,  for  they  have  taught  us  how  to  think  on  legal  subjects. 
Throughout  their  writings  runs  a  vein  of  philo- 
I^yence  of  gophy,  profound,  and  yet  not  too  subtle  to  be  ap- 
plied to  the  affairs  of  daily  life.  For  much  of 
their  philosophical  thoughts  and  feelings  they  were  un- 
doubtedly indebted  to  the  Stoics.  The  writings  of  Zeno,  of 
Chrysippus,  and  their  followers,  were  the  solace,  the  support, 
and  the  guide  of  the  great  minds  of  imperial  Borne.  A  phi- 
losophy, which  taught  that  a  stem  self-control  could  render 
the  individual  indifferent  to  external  calamities,  was  frill  of  a 
sad  pleasure  to  men  who  could  do  nothing  to  relieve  the  out- 
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ward  misery  of  others  or  of  themselves.  Stoicism,  also,  prac- 
tical rather  than  speculatiye  in  its  teaching,  appealing  to  great 
principles,  hut  never  ahandoning  itself  to  a  prolonged  con- 
templation of  them,  had  in  it  something  that  was  nearly  akin 
to  the  spirit  of  law,  which  must  he  at  once  uiuversal  and  par- 
ticular, universal  in  the  principles  on  which  it  rests,  particular 
in  its  practical  application.  Modem  writers  have  enumerated 
many  points  in  which  the  teaching  of  the  Stoics  has  suggested 
the  decision  of  the  jurists*,  but  the  connection  between 
stoicism  and  Boman  jurisprudence  is  not  to  be  sought  so  much 
in  a  concurrence  on  isolated  points,  as  in  a  general  similarity  of 
tone  and  community  of  principles. 

IV.  History  of  Roman  Law  under  the  Empire. 
Constantine  to  Justinian. 

29.  The  reigns*  of  diflferent  emperors  have  been 
^e^%^^  ^^  selected  by  writers  on  the  history  of  Roman  law 
of  Jioman  to  divide  the  long  space  of  time  that  separates 
the^Iki^^^  Augustus  from  Justinian.  Some  have  preferred 
making  the  close  of  the  reign  of  Alexander  Severus 
as  concluding  the  epoch  of  the  great  jurists,  the  limit  of  the 
first  half  of  their  subject.  Others  have  selected  the  time  of 
Diocletian,  who  began  an  important  change  in  the  mode  of 
conductiDg  judicial  proceedings,  and  who  is  the  last  of  the 
Heathen  emperors  before  the  establishment  of  Christianity,  as 
the  religion  of  the  State,  whose  name  is  familiar  to  us.  But  if 
we  make  the  establishment  of  Christianity  the  foundation  of 
our  division,  as  its  great  effect  on  Boman  law  may  naturally 
lead  us  to  do,  it  seems  more  proper  to  use  the  name  of  Con- 
stantine to  mark  the  transition  from  the  one  period  to  the  other. 
80.  The  iufiuence  of  Christianity  on  Roman 
OhrManUv.  ^^^  ^^^  partly  direct,  partly  indirect.  The  estab- 
lishment of  a  hierarchical  rank,  the  power  granted 

*  See  Phillixobe'b  InCrodtiction  to  Study  of  Boman  Law  (p.  237), 
and  the  extract!  from  Cujaoiub  (xxvi.  760)  there  given. 
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to  religions  corporations  to  hold  property,  tlie  distinction  be- 
tween Christians  and  heretics,  affecting  the  civil  position  of  the 
latter,  the  creation  of  episcopal  courts,  and  many  other  similar 
innovatioDS  gave  rise  to  direct  specific  changes  in  the  law. 
Bot  its  inflaence  is  even  more  remarkable  in  the  changes  which 
were  suggested  by  its  spirit,  rather  than  introduced  as  a  neces- 
sary part  of  its  system.  To  the  community  which  citizenship 
had  bound  together*,  succeeded  another  bound  by  the  ties  of  a 
common  religion.  The  tendency  of  the  change  was  to  remove 
the  barriers  which  had  formed  a  part  of  the  older  condition  of 
society.  If  we  compare  the  Institutes  of  Justinian  with  those 
of  Gains,  we  find  changes  in  the  law  of  marriage,  in  that  of 
succession,  and  in  many  other  branches  of  law,  in  which  it  is 
not  difficult  to  recognise  the  spirit  of  humanity  and  reverence 
for  natural  ties^  which  Christianity  had  inspired.  The  dis- 
position to  get  rid  of  some  of  the  more  peculiar  features  of 
the  old  Roman  law,  observable  in  the  later  legislation,  was 
partly  indeed  the  fruit  of  the  impatience  and  indolence  of  a 
decaying  civilization ;  but  it  was  also  in  a  great  measure  dae  to 
the  alteration  of  thought  and  feeling  to  which  the  new  religion 
had  given  birth. 

31.  Before  we  pass  to  the  legislation  of  Jus- 
*^  tinian  we  must  bestow  a  cursory  notice  on  the 
efforts  made  by  Theodosius  II.  to  determine  and  arrange  the 
law,  and  to  promote  its  study.  With  a  view  to  keep  alive  and 
increase  the  knowledge  of  law,  he  founded  (in  a.d.  425)  a 
school  of  jurisprudence  at  Constantinople.  He  also  consti- 
tuted the  works  of  the  five  great  writers.  Gains,  Papinian, 
nipian,  Paul,  and  Modestinus  into  a  source  of  law  of  the 
highest  authority,  enacting  by  a  constitution,  published  a.d. 
426,  that  the  judge  should  always  be  bound  by  the  opinion 
expressed  by  the  majority  of  these  writers ;  if  those  among 
them  who  expressed  an  opinion  on  the  point  were  equally 


*  The  tie  of  citixenBhip  was  really  done  away  with  by  the  reckless- 
I  with  which  it  was  extended.    Caracalla  (a.i>.  212)  made  all  per- 
toas  citiiens,  who  weremibjects  of  the  empire. 
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divided,  the  opinion  of  Papinian  ^as  to  preyail:  if  he  wad 
silent,  the  judge  could  use  his  own  discretion.  In  a.b.  438, 
Theodosius  published  his  Code,  containing  a  collection  of  the 
constitutions  of  the  emperors  from  the  time  of  Gonstantine. 
It  was  made  on  the  model  of  two  earlier  collections  compiled 
by  the  jurists  Gregorianus  (a.d.  306)  and  Hermogenianus 
(a.d.366). 

,    .  .  32.  The   emperor  Justinian  was   of  SclaTonio 

ongin.  His  native  name  was  Uprauda,  a  word  said 
to  mean  upright,  and  thus  to  have  found  an  equivalent  in  the 
Latin  Justinianus.  He  was  bom  at  Taurisium  in  Bulgaria, 
about  the  year  a.d.  482,  and  having  been  adopted  by  his  uncle, 
the  emperor  Justin,  succeeded  him  as  sole  emperor  in  the  year 
A.D.  527.  He  died  in  a.d.  565,  after  an  eventful  reign  of  thirty- 
eight  years.  Frocopius,  the  secretary  of  his  general  Belisarius, 
has  left  us  a  secret  memoir  of  the  times,  which,  if  we  may  rely 
upon  his  accuracy,  would  make  us  believe  Justinian  to  have 
been  a  weak,  avaricious,  rapacious  tyrant.  His  court,  wholly 
under  the  influence  of  his  wife  Theodora,  a  degraded  woman 
whom  he  had  raised  from  the  theatre  to  share  his  throne,  was 
as  corrupt  as  was  customary  in  the  empire  of  the  East.  Jus- 
tinian would  never  have  been  distinguished  from  among  the 
long  list  of  Eastern  emperors  had  it  not  been  for  the  victories 
of  his  generals  and  the  legislation  to  which  he  gave  his  name. 
The  successes  of  Belisarius  and  Narses  have  shed  the  splendour 
of  military  glory  over  his  reign.  But  his  principal  claim  to  be 
remembered  by  posterity  is  his  haviug  directed  the  execution 
of  an  undertaking,  which  gave  to  Boman  law  a  form  that  fitted 
it  to  descend  to  the  modem  world. 

33.  In  the  year  a.d.  528,  Justinian  issued  in- 

•^'         '     structions  for  the  compilation  of  a  new  Code, 

which,  founded  on  that  of  Theodosius,  and  on  the  earlier  codes 

on  which  that  code  was  based*,  should  embrace  the  imperial 


*  Shortly  before  the  time  of  Jufltinian  three  attempts  had  been  made 
to  draw  up  a  body  of  law  for  the  use  of  the  western  barbariaiiB  and 
their  Roman  subjects.    These  were— the  edict  of  Theodoric,  king  of  the 
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consUtations  down  to  the  date  of  its  promulgation.  The  task 
was  entrasted  to  a  hody  of  ten  commisfiioners,  who  completed 
their  labours  in  the  following  year^  and  in  the  month  of  Aprils 
A.i>.  529;  the  emperor  gave  it  his  sanction,  and  abolished  all 
preceding  collections. 

34.  In  the  December  of  the  following  year, 
^  '  Tribonian,  who  had  been  one  of  the  commission 
appointed  to  draw  up  the  code,  and  who  had  recommended 
himself  to  the  emperor  by  the  energy  and  ability  he  had  shown, 
was  instructed,  in  conjunction  with  a  body  of  coadjutors  whom 
he  selected  to  the  number  of  sixteen,  to  make  a  selection  from 
the  writings  of  the  elder  jurists,  which  should  comprehend  all 
that  was  most  valuable  in  them,  and  should  form  a  compen- 
dious exposition  of  the  law.  In  spite  of  the  foundation  of 
schools  of  jurisprudence,  of  which  those  of  Rome,  Constanti- 
nople, and  Berytus  were  the  most  famous,  the  knowledge  which 
the  lawyers  of  the  time  had  of  the  writings  of  the  old  jurists, 
was  exceedingly  limited.  Justinian  wished  not  only  to  pro- 
mulgate a  body  of  law  which  should  not  be  too  bulky  and 
voluminous  for  general  use,  but  also  to  provide  a  work,  the 
study  of  which  should  form  a  necessary  part  of  legal  education. 
The  commissioners  performed  their  task  in  the  incredibly  short 
space  of  three  years,  and  on  the  SOth  of  December  a.d.  533, 
the  emperor  gave  to  the  result  of  their  labours  the  force  of  law. 
The  compilation  termed  Digesta,  or  Pandectae,  from  its  com- 
prehensive character,  was  divided  into  fifty  books,  and  was 
arranged  on  the  model  of  the  perpetual  edict.  Ulpian's  work 
on  the  edict  had  been  a  text  book  in  the  schools  of  juris- 
prudence, and  probably  it  was  this  that  determined  the  com- 
missioners to  adopt  a  model*,  which  has  prevented  their  work 
having   anything   like    a  scientific   arrangement.     There    are 

Ostrogoths  (a j>.  600)  ;  the  Lex  JRomana  BurguTidiorum  (a.d.  500)  ;  and 
the  Lex  Eomana  Visigoikorwm  (a.d.  506).  These  names  are  so  well  known 
that  it  is  perhaps  hardly  proper  to  pass  them  over  altogether ;  but,  as  their 
assistance  was  not  employed  in  the  construction  of  Justinian's  legisla- 
tion, a  detailed  account  of  them  is  unnecessary  here. 
*  WA]urK<EKia,  HisL  du  droit  romain,  p.  182. 
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thirty-nine  jurists  firom  whose  writings  the  Digest  contains 
literal  extracts,  those  from  Ulpian  and  Paul  constituting  about 
one-half  of  the  whole  work. 

_    J  35.  The  Digest  was   too  vast  a  work,  and 

also  required  for  its  comprehension  too  great  a 
previous  knowledge  of  law  to  admit  of  its  being  made  the 
opening  of  a  course  of  legal  study.  Justinian,  therefore, 
determined  to  have  an  elementary  work  composed.  He  had 
declared  his  intention  in  the  constitution  of  Dec.  a.d.  530, 
in  which  he  directed  the  compilation  of  the  Digest;  and 
Tribonian,  in  conjunction  with  Theophilus  and  Dorotheus, 
respectively  professors  in  the  schools  of  Constantinople  and 
Berytus,  were  appointed  to  draw  it  up.  This  elementary  work 
is  the  Institutes.  It  was  formed  on  the  basis  of  the  Institutes 
of  Gadus,  alterations  being  made  to  bring  it  into  harmony  with 
the  Digest  and  Code. 

36.  There  were  still  some  points  which  had 
DecUwM       ^®®'^  debated  by  the  old  jurists,  and  to  which  the 

legislation  of  Justinian  did  not  as  yet  furnish  any 
answer.  To  determine  these,  Justinian  published  a  book  of 
Fifty  Decisions ;  and  as  the  code  of  the  year  529  a.d.  was  a 

very  imperfect  work,  it  was  determined  to  revise 
^de'^^        that  code,  and  to  incorporate  the  Fifty  Decisions 

in  the  revised  edition.  Tribonian  was  appointed 
to  superintend  the  undertaking,  and  in  Nov.  a.d.  534  the  new 
code,  called  the  code  repetita  prttlectionia,  received  the  force 
of  law.  This  is  the  code  we  now  have ;  the  former  code,  that 
of  A.D.  529,  having  been  carefully  suppressed,  and  no  trace  of 
it  remaining.  The  Code,  which  is  divided  into  twelve  books, 
is  arranged  neariy  in  the  same  manner  as  the  Digest. 

37.  But  Justinian  could   not  endure  that  his 
having  systematized  the  law  should  exclude  him 

from  law-making.  He  announced  in  the  Code*  that  any 
legislative  reforms  he  might  at  any  future  time  see  fit  to  make 
should  be  published  in  the  form  of  Novella  Conatitutiones. 

*  Canst,  de  Emend,  Cod.  4. 
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Many  such  Novellm  were  afterwards  published;  the  first  in 
January,  a.d.  585,  the  last  in  November,  a.d.  564.  Altogether 
they  amount  to  165;  but  no  collection  of  tbem  seems  to  have 
been  made  in  the  lifetime  of  Justinian.  But  few  of  them  bear 
a  later  date  than  a.d.  545,  the  year  of  Tribonian's  death. 

88.  The  Institutes  of  Justinian,  after  a  few 
of^i^Ins^  general  observations  on  the  nature,  the  divisions, 
HUe».  and  the  sources  of  law,  proceed  to  treat,  first  of 

persons,  then  of  things,  then  of  successions  to 
deceased  persons,  then  of  obligations,  and  lastly  of  actions. — 
An  arrangement  as  nearly  similar  as  possible  will  be  observed 
in  the  following  outline  of  Roman  private  law. 


ROMAN  PRIVATE  LAW. 

80.  However  imperfectly  men  may  listen  to  the 
rn^  ^ao-  ^^^^  ^^  reason,  they  generally  admit  that  reason, 
ti<m.  the  faculty  by  which  we  apprehend  the  first  prin- 

ciples of  human  actions,  furnishes  the  idea  of  a 
perfect^  immutable,  indisputable  rule  of  what  human  actions 
ought  to  be.    As  subordinate  to,  and  dependent  on  this,  stand 
the  rules  which  men  practically   apply  to  regulate   human 
institutions  and  the  conduct  of  human  afiairs.     These  lower 
rules,  indeed,  being  imperfectly  deduced  fi'om  the 
SfO^naie    ]^^^^  j^|g^  refiect  its  presence  only  in  a  very 
inconsiderable  degree.     Still,  those  who  are  sub- 
ject to  them,  do  not  cease  to  recognise  the  existence  of  a 
standard  established  by  reason ;  they  believe  that  their  actions 
are  in  a  measure  regulated  in  accordance  with  it,  however 
evident  it  may  be  that  the  rules  which  determine  those  actions 
really  fall  very  far  short  of  the  rule  which  reason  ftimishes  ♦. 
Law  is  the  rule,  or  summary  of  rules,  enjoined  on  an 
inferior  by  a  superior;    and  when  we   look  on  the 
highest  rule  of  human  conduct  as  imposed  by  God  on  man,  we 

♦  Whewell^s  Elements  of  Morality^  Bk.  i. 
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speak  of  it  as  natural  law,  the  law  under  which  we  are  placed 
by  our  birth  into  the  world  *.  The  particular  rules,  which,  in 
subordination  to  the  highest  rule,  are  imposed  on  the  dwellers 
in  a  particular  State  by  the  general  authority  of  the  State, 
we  term  the  law  of  that  State.  All  that  is  so  imposed,  or 
which,  by  a  contemplation  of  the  higher  law  of  nature,  we 
conceive  ought  to  be  so  imposed,  was  included  in  the  Boman 
word  ju8y  for  which  we  have  no  exact  English  equivalent. 
There  are  many  principles  which  reason  tells  us  ought  to 
govern  human  conduct,  which  are  not,  nor  is  it  supposed  they 
ought  to  be,  imposed  by  law  on  men.  They 
^**^^  do  not,  therefore,  fall  into  the  province  oi  jus, 
moraltty,  that  which  is  pronounced  by  law  to  be  right, 

but  of  morality,  which  differs  from  jus  by  its 
including  all  possible  application  of  the  highest  law  to  human 
conduct. 

40.  The  particular  form  which  right  takes  in  any 
^^M^fl^  State  is  never  arbitrarily  determined  by  that  State, 
States.  but  depends  on  the  history,  condition,  and  civiliza- 
tion of  the  people.  There  are  some  of  the  great 
elements  of  right  which  are,  by  the  constitution  of  man, 
acknowledged  in  every  State ;  but  they  unfold  themselves  in 
very  various  shapes,  according  to  the  influences  to  which  they 
are  subjected.  As  civilization  advances,  the  law  of  a  bygone 
period,  seen  by  the  light  of  the  highest  law,  seems  cramped 
and  insufficient.  An  appeal  is  made  to  the  highest  law,  and 
new  principles  deduced  from  it  are  incorporated  into  the  general 
system  of  law.  The  carrying  out  of  the  law  is  justice;  the 
recourse  to  what  is  good  and  right  without  the  pale  of  the  law 
is  equity.  Jus  was  sometimes  used  for  the  law  as  it  stood,  as 
opposed  to  what  equity  introduced ;  but  in  its  wider  and  more 
proper  acceptation,  it  included  both,  and  also  all  that  it  was 
conceived  a  perfect  system  of  law  would  include.  Hence  jus 
.  was  said  to  be  the  ars  honi  et  aqui  f,  the  doctrine  of 
"^    *    all  that  was  good  and  equitable.    Jurisprudence,  yt/rw- 

*  CiCEAO,  de  Rep,  iii.  22. 
t  Diff,  i.  1.  1. 1. 


INTRODUCTION.  35 

Jurigr>rudeneg    P^^^^^i^i  IS  the  knowledge  of  jti8.   Compre- 
hending both  the  apprehension  of  its  scientific 
principles  and  the  practical  application  of  its  roles. 

The  law  of  a  State  prescribes  the  different  relations  in  which 
the  members  of  a  State  are  to  stand  to  things  and  to  each 
other.  The  claim  which  each  man  has  to  have  any  of  these 
^.  ^  relations  observed  in  his  own  case  is  a  right;  and  as 
the  right  most  be  conceived  to  belong  to,  or  reside  in 
a  person,  we  speak  of  a  right  being  the  right  of  a  person,  e,  g. 
my  right  to  have  that  book,  your  right  to  have  that  house ; 
the  Bomans  used  the  word  yt/^  to  express  such  particular  rights 
{ju8  meum,  jus  tuum)  as  well  as  the  whole  sum  of  rights. 
When  we  examine  the  different  rights  established  by  law  in  a 
State,  we  find  some  of  a  public  character,  affecting  individuals 
as  members  of  a  body  politic ;  others  of  a  private  character, 
affecting  individuals  directly.  It  is  only  of  the  private  rights 
established  by  Boman  law  that  we  now  propose  to  speak ;  and 
as  rights  are  either  rights  which  persons  have  over 
iiJnS^:  things,  or  rights  which  persons  have  against  some 
other  person  or  persons,  we  shall  treat,  first,  of  the 
mode  in  which  the  Boman  law  regarded  persons,  then  of  the 
mode  in  which  it  regarded  things ;  then  of  the  rights  it  gave  to 
persons  over  things,  then  of  the  rights  it  gave  to  persons  against 
persons;  and,  lastly,  of  the  method  by  which  the  State 
enforced  private  rights  when  disputed  or  disregarded,  that  is, 
the  system  of  civil  process. 

I.  Persons. 

41.  The  word  persona  had,  in  the  usage  of 
^JI^  ^  Boman  law,  a  different  meaning  from  that  which 
«ono.  we  ordinarily  attach  to  the  word  person.    It  was 

employed  to  denote  any  being  capable  of  having 
and  being  subject  to  rights.  All  men  possessing  a  reasonable 
will  would  naturally  h^ persona;  but  not  all  those  who  were, 
physically  speaking,  men,  were  persona.  Slaves,  for  instance, 
were  not  in  a  position  to  exercise  their  reason  and  will^  and  the 

D  2 
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law,  therefore,  refiised  to  treat  them  m  persona.  On  the  other 
handy  many  persona  had  no  physical  existence.  The  law 
clothed  certain  abstract  conceptions  with  an  existence,  and 
attached  to  them  the  capability  of  having  and  being  subject  to 
rights.  The  law,  for  instance,  spoke  of  the  State  as  tL  persona. 
It  was  treated  as  being  capable  of  having  rights,  and  of  being 
subject  to  them.  These  rights  really  belonged  to  the  men  who 
composed  the  State,  and  they  flowed  from  the  constitution  and 
position  of  associated  individuals.  But,  in  the  theory  and 
language  of  law,  the  rights  of  the  whole  community  were  re- 
ferred to  the  State,  to  an  abstract  conception  interposed 
between  these  rights  and  the  individual  members  of  the  society. 
So,  a  corporation,  or  an  ecclesiastical  institution,  was  ti persona, 
quite  apart  from  the  individual  personm  who  formed  the  one 
and  administered  the  other.  Even  the  fiscus,  or  imperial 
treasury,  as  being  the  symbol  of  the  abstract  conception  of  the 
emperors  claims,  was  spoken  of  as  ^persona, 

42.  The  technical  term  for  the  position  of  an  in- 
dividual regarded  as  a  person  was  status^  and  the 
constitutive  elements  of  his  status  were  liberty,  citizen- 
ship, and  membership  in  a  family.  First  he  must 
''^^^^**^*  be  free.  A  slave  had  no  rights.  In  the  earlier  days 
of  Roman  law,  no  one  would  have  conceived  this  unnatural. 
But  philosophy,  and  the  study  of  morality,  taught  the  later 
jurists  that  the  condition  of  a  slave  was  a  violation  of  natural 
law.  It  was  not,  however,  necessary  that  the  person  should 
have  been  bom  free  {ingenuus) ;  for  the  process  of  manumis- 
sion placed  the  slave  on  a  level  with  the  freeman.  At  first 
manumission  was  a  public  act,  for  it  was  the  creation  of  a  new 
citizen ;  but,  like  many  other  public  acts  of  Boman  law,  it  be- 
came in  later  times  a  merely  private  one,  and  its  forms  were 
gradually  simplified.  Enfranchised,  and  become  libertus,  or 
libertinus,  if  spoken  of  with  reference  to  his  patron,  that  is 
the  person  to  whom  he  had  belonged  as  a  slave,  and  who  had 
freed  him,  he  had  the  rights  of  a  freeman,  but  yet  occupied  an 
inferior  position.  He  still  owed  certain  duties  to  his  patron, 
and  in  certain  cases  his  patron  was  his  heir.     Time,  however. 


INTRODUCTION,  87 

which  at  last  reduced  the  whole  body  of  the  State  to  aa  equality, 
gradually  improved  his  condition ;  and,  except  in  social  posi- 
tion, there  was  little  real  difference,  in  the  days  of  the  later 
empire,  between  the  condition  of  the  man  free  by  birth,  and 
that  of  the  enfranchised  slave. 

^^,  43.  The  second   element  of   the   status   was 

citizenship.  The  Boman  notion  of  the  State  was 
that  of  a  compact  privileged  body  separated  off  from  the  rest 
of  the  world  by  the  exclusive  possession  of  certain  public  and 
private  rights.  In  the  early  times  of  Borne  the  cives,  or  mem- 
bers of  the  State,  were  divided  into  the  two  bodies  of  paires 
and  plebeians,  the  former  of  whom  had  a  public  and  sacred 
law  peculiar  to  themselves,  while  they  shared  with  the  lattetf 
that  system  of  private  law  which  is  known  as  ihejus  Quiritium. 
Beyond  the  State  all  were  hastes  and  barbari.  But  as  civiUza- 
tion  progressed,  the  number  of  foreigners  who  resorted  to  Bome 
for  trade,  or  were  otherwise  brought  into  friendly  relations  with 
citizens,  was  so  great  that  they  were  looked  upon  as  a  distinct 
class,  that  of  peregrini.  To  be  a  citizen  was  thenceforward 
not  to  be  a  peregrinus,  the  force  of  the  one  idea  being  brought 
out  by  the  prominence  of  its  opposite.  A  peregrinus  was 
subject  only  to  ihe  jus  gentium;  citizens  alone  could  claim 
the  privileges  of  the  ^7/«  Quiritium.  But  when  her  conquests 
placed  Bome  in  new  and  varying  relations  with  the  nations  of 
Italy,  an  intermediate  position  between  the  citizen  and  the 
peregrinus  was  accorded  to  the  more  privileged  of  the  van- 
quished. Some  of  the  rights  of  the  citizen  were  given  to  them, 
and  some  were  withheld.  These  peculiar  rights  of  the  citizen 
weore  summed  up  in  the  familiar  term  suffragium  et  honores, 
the  right  of  voting  and  the  capacity  of  holding  magisterial 
offices  for  the  public  privileges,  and  in  those  of  connubium 
and  commercium  for  the  private.  Connubium  is  a  term  which 
explains  itself.  The  foundation  of  the  Boman  family  was  a 
marriage  according  to  the  jus  Quiritium^  and  not  to  have 
the  connubium  was  to  be  incapable  of  entering  into  the 
Boman  family  system.  In  the  word  commercium  were  in- 
cloded  the  power  of  holding  property  and  making  contracts 
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acoordmg  to  the  Boman  law,  and  also  ihe  te»iamenii /actio,  or 
power  to  make  a  will,  and  to  accept  property  nnder  one.  By 
the  Jus  Latinum  and  the  jus  lialicum  Tarions  modifications 
of  the  different  rights  implied  in  the  eivitas  were  granted. 
The  JUS  Latinum  gave  priyate  rights  to  indiTidoals,  the  Jus 
Italicum  gaye  public  rights  to  towns.  In  some  cases  the  Jus 
Latinum  gave  the  connubium  and  commercium;  in  some 
only  the  latter,  in  many  only  a  portion  of  the  latter,  the  testa- 
menti  /actio,  the  power  of  making,  or  taking  under  a  testa- 
menty  being  withheld.  The  Jus  Italicum  gaye  certain  fayored 
towns  a  municipal  constitutio]>  more  or  less  connected  with  the 
supreme  power  of  Borne.  In  the  course  of  time  other  shades 
between  the  civis  and  the  peregrinus  were  introduced,  but  all 
distinction  between  them  was  gradually  swept  away,  by  the  in* 
creasing  recklessness  with  which  the  rights  of  citizenship  were 
bestowed.  Until  at  last  Caracalla  made  all  the  free  subjects  of 
the  empire  citizens;  and  thenceforward  the  class  of  peregrini, 
properly  speaking,  ceased  to  exist.  All  the  free  inhabitants  of 
the  ciyilized  world  were  cives,  and  beyond  were  nothing  but 
barbari  and  hostes. 

mLgf     -J  4^-  The  Boman  family,  in  the  peculiar  shape 

it  assumed  under  theyt^^  Quiritiumy  was  modelled 
on  a  ciyil  rather  than  a  natural  basis.  The  tie  which  bound 
members  of  the  same  family  was  not  that  of  blood;  it  was 
their  common  position  in  the  midst  of  an  artificial  system. 
For  the  formation  of  such  a  family,  a  legal  marriage  was  an 
indispensable  preliminary ;  but  it  was  only  a  preliminary,  and 
the  peculiar  character  of  the  family  did  not  in  any  way  flow 
from  the  tie.  The  head  of  the  family  was  all  in  all.  He 
did  not  so  much  represent  as  absorb  in  himself  the  subordi- 
nate members.  He  alone  was  sui  Juris,  i.  e,  had  an  inde- 
pendent will ;  all  the  other  members  were  alieni  Juris,  their 
wiUs  were  not  independent,  but  were  only  expressed  through 
their  chief.  The  pater/amilias,  the  head  of  the  family, 
was  said  to  haye  all  the  other  members  of  his  family  in  his 
power;  and  this  power  (patria  potestas)  was  the  foundation 
of  all  that  peculiarly  characterized  the  Boman  family.    At 
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the  head  of  the  family  stood  the  paterfamilias  alone.  Be- 
neath him  came  his  children,  sons  and  daughters,  and  his  wife, 
nrho,  in  order  to  preserve  the  symmetry  of  the  system,  was 
treated  hy  law  as  a  daughter.  If  a  daughter  married,  she  left 
this  family  and  passed  into  the  family  of  her  husband ;  hut  if 
a  son  married,  all  his  children  were  as  much  in  the  power  of 
the  paterfamilias  as  the  son  himself.  Thus  all  the  descend- 
ants through  the  male  line  were  in  the  power  of  the  same 
person.  And  it  was  this  that  constituted  the  link  of  family 
relationship  between  them,  not  the  natural  tie  of  blood.  When 
the  paterfamilias  died,  each  of  the  sons  became  in  his  turn  a 
paterfamilias ;  he  was  now  sui  juriSy  and  all  his  own  de- 
scendants through  the  male  line  were  in  his  power.  Each  of 
the  daughters,  as  long  as  she  remained  unmarried,  was  also  sui 
juris,  but  directly  she  formed  a  legal  marriage,  and  thereby 
entered  into  her  husband  s  family,  she  passed  into  the  power  of 
another.  Hence  it  was  said  that  a  woman  was  at  once  the 
beginning  and  end  of  her  family,  caput  et  finis  familim  sua, 
for  directly  she  attempted  to  continue  it,  she  passed  into 
another  family. 

46.  Persons  who  were  under  the  power  of  another 

pertorTit  ^^"'^  ^^^  ^^^'^  ®^  acquire  any  property  of  their 
poUsUBU.  own.  All  belonged  to  the  paterfamilias;  and 
whatever  the  son  acquired  was  acquired  for  the 
father.  The  filiusfamilias  could  not  make  a  will,  for  he  had 
no  property  to  dispose  of;  nor  bring  an  action,  for  nothing  was 
owing  to  him.  Sut  in  all  public  relations,  whenever  this 
incapability  of  possessing  property  was  not  in  question,  the 
filiusfatnilias  had  all  the  privileges  of  a  citizen ;  he  had,  for 
instance,  the  connubium,  and  could  contract  a  legal  marriage ; 
and  the  commercium,  and  could,  therefore,  be  a  witness  in  sale 
by  mancipation,  to  which  none  except  citizens  could  be 
witnesses.  So,  too,  he  could  maintain  any  action,  as,  for 
instance,  for  a  public  wrong,  in  which  the  primary  object,  at 
least,  was  not  to  recover  money  or  other  property.  The 
indulgence  of  later  times  permitted  the  filiusfamilias  to  hold 
certain   property  apart  from  the  paterfamilias,  an   indulg- 
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ence  first  accorded  as  an  encouragement  to  military  service. 
But  even  over   a  portion  of  this  property  the  head  of   the 
family  possessed  certain  rights ;  and^  so  £Eur  as  it  went»  it  was 
certainly  a  departure  from  the  strict  theory  of  law. 
^^    .     .  46.   The  distinction  between  the  legal  and 

the  natural  marriage  is  illustrated  by  its  being 
possible  for  a  member  of  the  legal  family  to  quit  it  and  become 
an  eutire  stranger  to  it»  and  for  an  entire  stranger  to  be  admitted 
to  it»  and  be  as  completely  a  member  as  if  he  were  a  son  of 
the  paterfamilias.  The  mode  by  which  the  change  in  either 
case  was  accomplished  was  by  a  fictitious  sale.  Every  Boman 
citizen  could  sell  himself  to  another  by  the  peculiar  form  of 
sale  called  mancipatio  ;  and  as  the  father  possessed  over  the  son 
the  rights  which  a  person  sui  juris  possessed  over  himself,  he 
sold  the  JiUusfamilia^  to  a  uominal  purchaser»  who  was  sup- 
posed to  buy  the  son.  As  it  had  been  declared  by  the  law 
of  the  Twelve  Tables»  that  a  son  thrice  sold  by  his  father 
should  be  firee  from  his  power,  the  ceremony  was  repeated  three 
times,  and  the  son  was  then  emancipattiSy  or  sold  out  of  the 
family.  When  a  stranger,  being  himself  alieni  juris,  wished 
to  enter  a  family,  the  process  was  efiected  by  adoption.  Here 
again»  then»  was  another  sale»  the  paterfamilias  of  the  family 
he  quitted  being  the  seller»  and  the  paterfamilias  of  that  he 
eutered  being  the  purchaser.  If  the  stranger  was  sui  juris,  he 
entered  his  new  family  by  arrogation»  which  in  ancient  times 
could  only  be  effected  by  a  vote  in  the  comilia  curiata,  it 
being  considered  a  matter  of  public  policy  to  keep  a  watch 
over  such  a  proceeding»  lest  the  last  of  his  ^ens  should  arrogate 
himself,  and  its  sacra  be  lost.  Much  simpler  modes  for  effect- 
ing arrogation»  as  well  as  for  effecting  emancipation  and  adop- 
tion, were  employed  in  later  times. 

47.  A  person   might  be  sui  juris,  and  be  in 
Tutors  and  »  #»  •   «  « 

curators.        possession  of   every  right,   and    yet    be  unable, 

through  some  imperfection,  to  exercise  the  rights 
he  possessed.  A  child»  for  instauce,  was  not  only  not  able  to 
conduct  his  affairs  with  discretion»  but  he  was  unable  to  under- 
stand» perhaps  to  speak,  the  forms  necessary  to  be  expressly 
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prononnced  in  almost  every  legal  transaction.  A  tutor  was 
therefore  appointed,  who,  until  the  child  attained  the  age  of 
puberty,  supplied  this  defect  of  his  ward,  or,  &s  he  was  called, 
his  pupil.  And  this  is  the  Boman  notion  of  a  tutor :  he  was 
a  person  who  supplied  something  that  was  wanting,  who  filled 
up  the  measiure  of  his  pupil's  persona.  He  of  course  took 
care  of  the  person  and  property  of  the  child ;  but  this  was 
only  an  accessory  of  his  position,  his  primary  office  was  to 
supply  by  his  auctoritas  ♦  what  the  pupil  fell  short  of.  So,  too, 
in  the  old  law,  women,  of  whatever  age,  if  sui  jurUy  required 
a  tutor,  not  to  control  them,  but  because  women  could  not  go 
through  legal  forms.  Further,  a  person  might  be  sui  jurxs^ 
and  be  of  an  age  to  exercise  his  rights,  and  yet  it  might  be 
necessary  to  ensure  that  he  did  not  hurt  himself  and  his  family 
by  the  mode  in  which  he  exercised  them.  In  such  cases,  a 
curator  was  appointed,  whose  duty  it  was  to  look  after  his  pro- 
perty. This  curator  had  a  perfectly  different  office  from  a  tutor ; 
in  technical  language  the  tutor  was  said  to  be  appointed  to  the 
person,  the  curator  to  the  property.  The  curator  was  only 
appointed  as  a  check  to  prevent  pecuniary  loss.  Curators  were, 
for  instance,  appointed  to  watch  over  the  interests  of  insane 
persons,  of  persons  notoriously  prodigal,  and  of  those  who  had 
attained  the  age  of  puberty,  but  were  under  the  age  of  twenty-five. 
48.  While  the  head  of  a  family  livedo  all  those  who 
were  in  his  power  were  connected  together  by  the  tie 
of  subjection  to  the  power  of  the  same  person.  The  tie  was 
called  agnatiOy  and  the  persons  so  mutually  connected  wwe 
agnati  to  each  other.  When  the  paterfamilias  died,  the  tie 
of  agnatio  still  subsisted.  Each  of  those  who,  by  his  death, 
became  sui  juriSy  became  the  head  of  a  new  family ;  but  still 
they  and  their  descendants  vrere  agnati  to  each  other  so  long 
as  they  did  not  by  emancipation,  or,  in  the  case  of  women,  by 
marriage,  leave  their  original  fGunily.    All  those,  in  short,  who 

*  The  deriyation  of  atictoritas  should  never  be  lost  sight  of.  When 
one  person  increased,  augdat,  what  another  had,  so  as  to  fill  up  a  defi- 
ciency, this  increasing  or  filling  up  was  called  auetoritas. 
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would  have  been  agnati  to  each  other  if  the  life  of  the  original 
paterfamilias  had  been  prolonged,  were  agnati  at  any  dis- 
tance of  time,  however  great,  after  his  death.  A  number  of 
distinct  families  might  thus,  when  looked  on  as  connected 
by  agnatio,  be  spoken  of  as  one  family :  for  they  were  all 
portions  of  the  family  of  the  deceasei  paterfamilias. 

49.  Beyond  the  circle  of  the  agnati,  the  ancient 
patrician  had  that  of  the  gens.  They  were  nearer  to 
him  than  those  who  were  only  related  to  him  by  blood.  If  a 
patrician  died  intestate,  in  default  of  agnati,  his  gentiles,  the 
men  of  his  gens,  were  his  heirs.  He  was  placed  in  the  midst 
of  two  artificial  circles,  shutting  out  the  natural  circle  of  blood 
relations ;  while  the  plebeian,  and  when  the  system  of  gentes  had 
faded  away,  the  patrician  also,  acknowledged  the  ties  of  blood 
as  next  to  that  of  agnatic.  All  those  who  were  connected 
together  by  the  ties  of  blood  were  eognati.    It  was 

^^^   *'    the  tendency  of  the  later  Roman  legislation  to  give 
greater  and  greater  weight  to  the  ties  of  blood,  and  to  sub- 
stitute a  natural,  for  an  artificial,  system  of  family  relationship. 
Lastly,  the  cognati  of  each  of  the  parties  to  a  mar- 

^^^'     riage  were  said  to  be  affines  to  the  other  party. 

.  60.  We  have  spoken  as  if  the  wife  had  been 

the  wife,  always  in  the  manus,  or  power,  of  her  husband. 
And  this  was  certainly  so  in  the  strict  theory  of 
the  Soman  family,  and  in  the  practice  of  early  times.  The 
tie  of  marriage  was  formed  among  the  patricians  by  the  cere- 
mony of  confarreatio,  in  which  none  could  partake  except  those 
who  had  the  privileges  of  ihejus  sacrum;  and  apparently,  the 
mere  fact  of  going  through  the  ceremony,  placed  a  wife  in  the 
manus  of  her  husband.  The  plebeians  had  no  corresponding 
ceremony ;  and  in  order  that,  when  two  persons  came  together 
in  marriage,  the  wife  should  be  in  the  power  of  the  husband, 
she  was  sold  to  the  husband  by  the  father,  a  process  which  was 
termed  coemption  or  if  she  remained  with  her  husband  a  year, 
then  the  power  over  her  was  acquired  by  usus,  that  is,  by  the 
uninterrupted  lapse  of  time.  If,  however,  she  absented  her- 
self for  three  nights  in  the  year,  this  prevented  her  falling  into 
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the  husband's  power.  Perhaps,  at  all  times^  at  least  in  plebeian 
families^  a  woman  could  so  marry  as  not  to  fall  into  the  manus 
of  her  husband ;  and  in  later  times  such  marriages  formed  the  rule. 
It  made  no  difference  in  other  relations  of  the  family  whether 
the  wife  was  in  the  power  of  the  husband  or  not.  Supposing 
she  and  her  husband  had  the  connubium,  that  is,  were  capable 
of  intermarrying,  all  the  usual  incidents  of  a  marriage,  such 
as  thepatrta  potestas,  attached  to  the  connection. 
*  If  a  man  and  a  woman  entered  into  a  permanent 
connection  without  marriage  (concubinatus),  their  children 
were  naturales  liberi,  and  were  so  far  favoured  by  the  later 
law  as  to  be  capable  of  being  placed  in  the  position  of  children 
sprang  fix)m  a  legal  marriage,  by  the  process  of  legitimatio, 
ASUBt  the  time  of  Gonstantine  they  were  always  made  legiti- 
mate by  the  subsequent  marriage  of  their  parents.  In  all 
unions  of  the  sexes^  other  than  a  legal  marriage,  the  children 
followed  the  condition  of  their  mother,  being  free,  for  instance, 
if  she  was  free,  and  slaves  if  she  was  a  slave.  The  union  of 
slaves  was  called  conturbernium ;  but  however  solemnly  en- 
tered into,  and  however  faithfully  its  natural  tie  acknowledged, 
it  was  never  in  the  eye  of  the  law  regarded  as  anything  better 
than  promiscuous  intercourse. 

.      .  51.  It  was  possible  that  any  one  who  possessed 

oapUis.  ^  complete  status   should  undergo  a  change  of 

status,  and  this  change  might  happen  in  any  one 
of  the  three  component  parts  of  the  status.  The  capability  of 
exercising  all  those  rights  implied  in  a  perfect  status  was  fre- 
quently spoken  of  as  a  man's  caput,  and  the  change  in  each 
of  these  component  parts  was  said  to  be  a  deminutio  capitis, 
a  lessening  or  impairing  of  the  caput.  First,  a  man  might 
lose  his  freedom ;  he  might  be  taken  prisoner  by  an  enemy,  or 
undergo  a  very  severe  criminal  sentence.  The  loss  of  this  ele- 
ment of  the  status,  called  capitis  deminutio  maxima,  involved 
the  loss  of  the  remaining  two,  the  person  who  ceased  to  be 
free,  ceasing  also  to  have  the  rights  of  citizenship  or  family 
rights.  Secondly,  he  might  lose  his  rights  of  citizenship,  and 
this  loss,  called  the  capitis  deminutio  media,  involved  the  loss 
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of  family  rights,  but  still  left  him  free.  Thirdly,  by  what  was 
called  the  capitis  deminutio  minima  he  might  lose  his  posi- 
tion in  his  family,  bj  emancipation  or  arrogaUon.  In  early 
times  there  were  rights,  principally  those  forming  part  of  the 
jus  sacrum^  which  a  person  who  passed  out  of  his  family,  really 
lost ;  bat  in  later  times,  as  in  every  case  the  person  who  under- 
went this  capitis  deminutio  either  entered  another  family,  or 
became  the  head  of  his  own  family,  his  status  was  really  not 
made  at  all  less  perfect  by  the  change.  Of  course  this  ca- 
pitis deminutio  involved  the  loss  of  neither  of  the  two  other 
component  parts  of  the  status. 

„  .  ,      ,  52.  When  a  person  was  possessed  of  a  perfect 

status,  he  was  considered  to  enjoy  a  high  dignity 
and  reputation  in  the  eyes  of  others.  This  reputation  (eansti- 
matio)  the  Bomans  considered  as  one  of  the  chief  possessions 
of  a  person.  It  was  even  to  a  certain  extent  regulated  by  law. 
If  a  person  ceased  to  be  free,  his  existimatio  was  gone.  Cer- 
tain offences  were  treated  by  law  as  impairing  it.  If  the  offence 
was  so  grave  as  to  impair  the  existimatio  very  seriously,  its 
diminution  was  said  to  amount  to  infamia;  if  the  offence  was 
rather  less  grave,  the  consequence  was  turpitudo  ;  aud  if  the 
person  was  in  some  inferior  position,  as,  for  instance,  an  actor, 
he  was  said  to  be  marked  with  a  levis  nota,  a  slight  brand  of 
disgrace. 

53.  It  only  remains  to  be  observed  that,  although 
^^^c^f  persons  that  were  the  mere  creations  of  law,  as  cor- 
persoTu.  porations,  ceased  to  exist  when  the  law  in  any  way 
put  an  end  to  their  existence,  as  by  the  dissolution 
of  the  corporation,  yet  the  persgn  of  individuals,  that  is,  their 
legal,  as  opposed  to  their  natural,  being,  never  became  exduct 
At  the  moment  of  death  it  was  shifted  to  those  who  repre- 
sented them.  The  son  was  clothed  with  the  person  of  the 
father,  the  heir  with  that  of  the  testator.  What  we  mean  by 
saying  that  the  deceased  is  represented,  that  is,  again  made 
present  and  brought  before  us,  the  Roman  jurists  expressed  by 
saying  that  his  person  had  been  shifted  to  those  who  succeeded 
in  his  place. 
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IL  Things. 

^^  the  64.  The  word  thing  {res)  has,  in  Roman  law,  a 
***'  sense  as  artificial  and  as  wide  as  the  word  person. 
As  person  comprehends  every  being  who  has  rights  and  is 
sabject  to  them»  so  thing  comprehends  all  that  can  be  consi- 
dered as  the  object  of  a  right.  The  object  of  a  right  may  be 
incorporeal,  or  the  pure  creation  of  law,  and  need  not  be  limited 
to  things  corporeal  and  visible.  The  law  can  separate  the  right 
to  possess  a  field  and  the  right  to  walk  in  it,  and  the  object  of 
each  right  is  called  indifierently  a  thing.  When  we  attempt  to 
classify  these  objects  of  rights,  we  are  unable  to  select  any  one 
principle  of  division  according  to  which  we  may  distribute 
them.  The  aspects  in  which  we  may  view  them  are  too  various 
to  admit  of  a  simple  arrangement;  we  may,  however,  make  a 
division  approximately  accurate  by  considering,  first,  those 
heads  of  things  which  we  arrive  at  by  examining  the  nature  of 
the  things  themselves ;  and  secondly,  those  gained  by  inquiring 
into  the  interest  which  persons  have  in  them. 

.  66.  First,  then,  things  may  be  corporeal  or 

things,  incorporeal ;  or,  as  the  jurist  expressed  it,  tangi 

Corporeal  and  possunt  or  tangi  nonj>o88unt.  We  see  a  house 
incorporeal.        ^^  ^  g^j^  ^  ^^  ^^  ^^^  ^^  ^  ^^j^^  ^^  inhabit  the 

one  or  reap  the  firuits  of  the  other.  The  physical,  tangible 
object  of  sense  is  a  corporeal  thing ;  the  intangible  abstraction 
of  the  mind  is  an  incorporeal  thing.  Incorporeal  things 
always  consist  in  a  right ;  if  w€  see  a  stream  flowing,  or  a  path 
winding  through  a  field,  the  mind  sees,  as  something  distinct 
fix)m  the  object  of  sense,  the  power  of  using  the  water  or  of 
following  the  path.  This  power  is,  in  the  language  of  the  law, 
an  incorporeal  thing ;  and  a  person  may  have  a  right  to  possess 
it  just  as  he  may  have  a  right  to  possess  a  house  or  field. 
But  this  power  is  itself  a  right  if  taken  cognizance  of  by  the 
law,  and  considered  as  capable  of  being  exercised  by  one  or 
more  persons  to  the  exclusion  of  all  others.    When  we  say 
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that  an  individual  has  a  right  to  this  rights  we  merely  mean 
that  he  has  a  claim  to  be  the  person  to  exercise  exclusively  this 
power. 

56.  We  may  again  speak  of  corporeal  things 
oWtf^nT^     as  moveable  and  immoveable  {res  mobiles,  se 
mopeable.          tnoventes,  and  res  soli,  res  immobiles),  a  dis- 
tinction so  obvious  that  it  needs  no  other  remark 

than  that  some  moveable  things  are  so  incorporated  with  im- 
moveables, or  so  constantly  associated  with  their  use,  that  the 
law  treats  them  as  immoveables ;  as  for  instance  a  house,  each 
brick  of  which  is  a  moveable,  is  itself  an  immoveable,  because 
attached  to  the  soil. 

57.  Things  are  also  either  divisible  or  indi- 

ninffsdivu-    yisibie.    We  cannot  divide  a  slave  or  a  horse 

tole  and  tnr- 

divisible,  SO  that  the  several  parts  have  the  same  value 

which  they  had  when  they  were  parts  of  a  whole; 

but  if  we  divide  a  field  into  four,  we  have  four  small  fields. 

58.  They  are  also  principal  or  accessory ;  that 
^^^^nd^    is,  they  are  the  direct  object  of  rights,  or  are  only 
cetMry,            so  as  forming  portion  of  a  being  intimately  con- 
nected with  something  that  is;  thus  a  tree  is  a 

principal  thing,  its  firuit  an  accessory. 

59.  Another  distinction  relating  to  things  familiar 
J^^**  to  the  Roman  jurists  was  that  between  the  genus 
and  the  species.  By  the  genus  was  meant  a  whole 
class  of  objects,  such  as  horses,  or  the  general  name  for  an 
object,  such  as  wine,  oil,  wheat.  Species  was  the  particular 
member  of  the  class,  or  particular  portion  of  the  object  com- 
prehended under  the  genus,  as  this  horse,  or  the  wine  in  this 
bottle.  If  a  purchaser  bought  a  horse  or  a  certain  quantity  of 
oil,  the  thing  bought  was  said  to  be  determined  genere;  if  he 
bought  a  particular  horse  or  the  oil  in  a  certain  vase,  the  thing 
bought  was  said  to  be  determined  specie.  All  things  which  are 
included  under  a  general  name,  such  as  oil  or  wheat,  are  com- 
monly divided  by  being  weighed,  numbered,  or  measured,  and 
were  therefore  spoken  of  by  the  jurists  as  being  those  things 
fuapondere,  nutnero,  mensurave  constant. 
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j^   .  60.  We  may,  lasdy,  regard  things  as  particdar, 

lara  emd  or  as  collected  under  some  head,  when  the  whole 
rerumuni'  collection  is  a  thing  in  law,  thus  a  sheep  is  a  par- 
ticular thing  (res  singular  is),  a  flock,  composed 
ea:  distantibus  uni  nomini  suljeciis,  is  a  collection  of  things, 
or,  as  the  jurist  expressed  it,  is  a  rerum  universitas  (or  simply 
umversilas).  As  also,  of  course,  are  such  comprehensive 
things  as  an  inheritance,  a  dowry,  ^epeculium  of  a  slave. 

61.  In  proceeding  to  the  second  division  of  things  accord- 
ing to  the  persons  who  have  rights  over  them,  and  to  the  extent 
of  those  rights,  we  must  first  notice  the  distinction  in  things 

caused  by  certain  things  having  a  sacred  charac- 
ter (res  divini  juris).  These  were  res  sacra, 
consecrated  to  the  superior  gods;  or  res  reUgiosw,  such  as 
tombs  or  burial  grounds,  consecrated  to  the  infernal  gods; 
or  lastly  res  sancta,  things  human,  but  having  a  sort  of 
sacredness  attaching  to  them,  such  as  the  walls  and  gates  of 
cities. 

62.  The  State,  again,  impressed  on  some  things  a  peculiar 
character.     All  things  which   were  held  by  peregrini  and 
not  by  citizens  were  feregrina.     The  soil  which   was   in- 
cluded in  the  territories   of  the  early  State, 

Acer  Romanus,       ,  „  ■....,■.- 

the  ager   Eomanus,   was  distinguished  from 

all  other  land  by  being  alone  capable  of  being  the  subject 
of  a  sale  by  mancipation,  and  being  alone  held  by  the 
especial  tenure  which  was  accorded  by  the  jus  Quiritium*. 
In  later  times,  a  great  portion  of  the  soil  of  Italy  was  placed 
on  the  same  footing  with  the  soil  of  the  ager  Eotnanus,  and 
solum  Italicum  came  to  be  the  name  of  all  soil  wherever 
situated  to  which  the  privileges  of  the  old  ager  Romanus  were 
accorded  as  opposed  to  solum  provinciale,  which  always  re- 
mained, at  least  in  theory,  the  property  of  the  State,  and  of  which 
a  perfect  ownership  could  not  be  acquired  f.  Justinian  abolished 

*  Dioir.  Halicabk.  It.  13. 

t  Ulpiah,  xix.  1 ;  Cicbeo,  pro  liacco,  i.  32 ;  Qaitjs,  i.  20.' 
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this  difference  in  the  tenure  of  the  soil.    The  old  law  introduced 

„  .  .     also  a  yery  artificial  distinction  between  things 

Rei  Tnancipu 

mancipi  and  nee  manctpi.    The  origin  of  the 

distinction  we  have  already  alluded  to  in  describing  the  manus 
of  the  Quirites.  All  that  formed  part  of  the  booty  or  spoil  of 
a  plundering  tribe  was  among  the  res  mancipi,  all  that  did  not 
was  among  the  res  nee  mancipi.  The  real  difference  existing 
between  them  seems  ultimately  to  have  resolved  itself  into  a 
difference  in  the  mode  of  their  alienation,  and  res  mancipi 
came  merely  to  mean  things  which  could  only  pass  by  man- 
cipation 

„  63.  If  we  look  at  things  according  to  the 

/CM  communes.  ,         ,  ,  °  ,        °  , 

persons  by  whom  they  are  owned,  we  have  a 

division  into  res  communes,  as  the  sea  and  the  air,  which  cannot 
/?  mJJ.'  ^®  appropriated  by  any  particular  individuals ;  res 
publica,  things  which  belong  to  the  State,  as  the 
State  land,  {a^er  publicus,)  navigable  rivers,  roads,  &c. ;  res 
universitatis,  things  which  belong  to  aggregate  bodies,  as  to 
p  'vaf  corporations;  and  res  privaia,  things  which  belong 
to  individuals :  all  these  several  kinds  of  things  were 
In  nosCro  said  to  be  in  nostro patrimonio,  i.e.  we  could, 
patnmoni  .  .^  ^^^  ^^^  ^^  another,  have  a  property  in  them. 
Lastly,  there  were  res  nullius,  or  extra  nostrum  patrimonium, 
things  of  which  no  one  has  the  ownership,  as  wild  animals,  or 
unoccupied  islands  in  the  sea. 

R'  ktM         ^^'  ^^'™^S  ^o^  given  a  sketch  of  the  position  of 
persons  in  Roman   law,  as  also  of  the  divisions  of 
things,   we  may  proceed  to  speak  of  that   connection  be- 
tween persons  and  things  which  what  are  termed  rights  ex- 
,.  .-        press.     The  necessities  of  his  physical  position 
oblige  man  to  exert  his  power  over  the  world  of 
things :  the  individual  character  of  the  reasonable  will  prompts 
each  man  to  claim,  as  against  his  fellows,  an  exclusive  interest 
in  particular  things.     Sometimes  such  a  claim  sanctioned  by 
law  is  urged  directly :  the  owner,  as  he  is  said  to  be^  of  the 
thing  publishes  this  claim  against  all  other  men,  and  asserts 
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an  indisputable  title  himself  to  enjoy  all  the  advantages  which 
the  possession  of  the  thing  can  confer.  Sometimes  the  claim 
is  more  indirect;  the  claimant  insists  that  there  are  one  or 
more  particular  indiyiduals  who  ought  to  put  him  in  posses- 
sion of  something  he  wishes  to  obtain.  This  claim  is  to  be 
put  in  possession  of  the  thing,  which  he  tacitly  asserts  he  and 
no  one  else  is  entitled  to  have.  But  this  assertion  is  only  an 
indirect  result  of  the  position  he  assumes :  the  claim  is  pri- 
marily urged  against  particular  persons,  and  not  against  the 
world  at  large.  On  this  distinction  between  claims  to  things 
advanced  directly  against  all  men,  and  those  advanced  primarily 
against  particular  men,  is  based  the  division  of  rights  into  real 
and  personal  expressed  by  writers  of  the  middle  ages*  on 
the  analogy  of  terms  found  in  the  writings  of  the  Boman  jurists, 
by  the  phrases  jura  in  re  and  jura  ad  rem,  A  real  right,  a 
jus  in  re,  is  a  right  to  have  a  thing  to  the  exclusion  of  all  other 
men.  A  personal  right,  jus  ad  rem,  or,  to  use  a  much  more 
correct  expression,  jus  in  personam^  is  a  right  in  which  there 
is  a  person  who  is  the  subject  of  the  right,  as  well  as  a  thing 
as  its  object»  a  right  which  gives  its  possessor  a  power  to 
oblige  another  person  to  give  or  procure,  to  do  or  not  do  some- 
thing. It  is  true  that  in  a  real  right  the  notion  of  persons 
is  involved,  for  no  one  could  claim  a  thing  if  there  were  no 
other  persons  against  whom  to  claim  it ;  and  that  in  a  personal 
right  is  involved  the  notion  of  a  thing,  for  the  object  of  the 
right  is  a  thing  which  the  possessor  wishes  to  have  given,  pro- 
cured, done  or  not  done.  But  the  leading  principle  of  the 
distinction  is  simple  and  intelligible,  and  though  it  has  not 
been  formally  adopted  in  tiie  system  of  the  Institutes  or  of 
the  leading  jurists,  yet  the  classifications  of  the  different  relation 
of  persons  and  things  which  they  actually  employed,  are  so 
capable  of  being  assimilated  to  that  which  this  distinction  sug- 
gests that  we  need  not  hesitate  to  adopt  it. 

♦  The  term  jus  in  re  appears  first  in  the  summary  of  law  bearing  the 
name  of  the  Bnichylogus  which  belongs  to  the  twelfth  century ;  both 
phiaaes  occur  in  the  pontifical  constitutions  of  the  thirteenth  century, 
(See  &exH  Decret,  ill  7,  8.) 

E 
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C    iderat'  ^^'  ^^^^'^  *^®  persons who  exercise  the  right, 

of   facts    as      ^^i  the  thing  which  is  the  object  of  it,  modem 

a  distifut  de-     jurists  raise  into  a  distinct  element  of  law  the 
ment  of  law, 

means  by  which  the  right  accrues  to  the  persons. 

The  means  are  certain  facts,  i.  e.  certain  events  or  things  done, 
which  the  law  has  appointed  as  the  channels  by  which  the  re- 
lation is  established.  Thus,  besides  a  person  and  a  field,  in 
order  that  the  person  may  have  a  right  over  the  field,  some  act, 
such  as  that  of  occupation,  must  intervene.  In  order  to  gain  a 
right  against  a  person,  there  must  be  a  contract  made:  and  this 
making  the  contract  is  the  fact  or  means  by  which  the  right  is 
gained.  Philosopbically  speaking,  this  separate  treatment  of 
/acts  is  undoubtedly  correct,  but  it  is  so  foreign  to  the  system 
of  the  Boman  jurists,  and  to  the  method  pursued  in  the  In- 
stitutes of  Justinian,  that,  as  it  is  unnecessry  for  the  exposition 
of  Boman  law,  it  is  better,  perhaps,  not  to  adopt  it  here. 

III.  Rights  over  Things. 

.  .  66.  The  most  complete  real  right  is  of  course 

that  possessed  by  the  absolute  owner  of  the  thing, 
the  person  who  has  power  to  dispose  of  it  as  he  likes,  and  who 
holds  it  by  a  title  recognised  as  valid  by  municipal  as  well  as 
by  natural  law.  This  ownership  was  in  Boman  kw  expressed 
by  the  word  dominium,  sometimes  hjjproprieias.  The  domi- 
nu8  was  entitled  to  the  use  of  the  thing  {ustis),  to  the  per- 
ception of  all  its  products  {fructus),  or  to  consume  the  thing 
entirely  if  it  were  capable  of  consumption  {ahasus).  He 
could  also  dispose  of,  or  alienate  it  at  will.  In  the  ancient 
system  of  private  law,  the  owner  was  said  to  be  owner  ex  jure 
Quiritium  ;  for  there  was  something  special  and  sacred  in  the 
mode  by  which  a  person  who  had  the  commercium  held  his 
property.  Nor  did  the  old  law  recognise  any  dominium  other 
than  that  which  was  enjoyed  ex  jure  Quiritium,  But  a  later 
jurisprudence  refiised  to  deny  the  qualities  of  dominium  to  any 
ownership  that  was  really  absolute.  Another  kind  of  dominium 
came  therefore  to  be  spoken  of:  and  the  term  in  bonis  habere 
was  used  to  express  an  ownership  which  was  absolute  ex  jure 
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gentiuniy  as  the  old  dominium  was  ex  jure  Quiritium.  Com- 
mentators have  called  this  ownership  the  dominium  bonita- 
rium,  a  term  not,  however,  used  by  the  jurists.  The  distinction 
between  the  dominium  bonitarium  and  that  ex  jure  Quiritium 
entirely  disappeared  under  Justinian. 

67.  To  the  notion  of  dominium  was  opposed  that 
ot  poBsessio.  A  person  might  be  owner  of  a  thing 
and  yet  not  possess  it>  or  possess  it  without  being  tlie  owner. 
Possession  implied  actual  physical  occupation,  or  detention^  to 
use  the  technical  term,  ef  the  thing ;  but  it  also  implied  some- 
thing more  in  the  sense  in  which  it  was  used  by  the  Boman 
lawyers.  It  implied  not  only  a  fact,  but  an  intention;  not 
only  the  fact  of  the  thing  being  under  the  control  of  the 
possessor,  but  also  the  intention  on  the  part  of  the  possessor 
to  hold  it  so  as  to  reap  exactly  the  same  benefit  firom  it  as  the 
real  owner  would,  and  to  exercise  the  same  rights  over  it,  even 
though  he  might  be  well  aware  that  he  was  not  the  real  owner, 
and  had  no  claim  to  be  so.  The  possessor  had  no  rights  over 
the  thing ;  but  he  was  entitled  to  have  his  possession  protected 
against  every  one  but  the  true  owner,  and  length  of  possession 
would,  under  certain  conditions  fixed  by  law,  make  the  posses- 
sor really  become  the  owner  of  the  thing  possessed. 

68.  As  the  real  rights  over  a  thing  may  be  very  numerous,  it  is 
perfectly  possible  to  separate  them^  and  to  give  some  to  one  person 
and  some  to  another.  We  can,  for  instance,  separate  the  right  of 
walking  in  a  field  from  the  right  of  digging  under  the  surface,  and 
give  the  right  of  doing  the  one  to  this  person  and  of  doing  the 
other  to  that.  In  this  way  each  right  that  is  separated  ofi*  may 
be  considered  as  a  fragment  of  the  whole  dominium^  capable  of 
being  given  away  from  the  proprietor.  These  fragmentary 
rights,  these  portions  of  the  whole  right  comprised  in  the 
absolute  ownership,  were  termed  servitutea,  because 
the  thing  was  under  a  kind  of  slavery  for  the  bene- 
fit of  the  person  entitled  to  exercise  over  it  this  separate  right. 
In  some  servitudes,  the  right  over  the  thing  subject  to  the 
servitude,  res  serviens,  was  attached  to  the  ownership  of  an- 
other thing  {res  dominans) ;  the  servitudes  were  then  spoken 

E  2 
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of  as  servitutes  rerum  or  pradiorum,  and  a  distinction  was 
made  in  these  servitudes  according  as  the  right  given  by  them 
referred  to  the  soil  itself,  as  the  right  to  go  or  to  drive  over  it, 
when  the  servitutes  were  said  to  be  rusticorum  pradiorumy  or 
to  the  soil  as  supporting  some  superstructure,  as  a  house,  when 
the  servitudes  were  said  to  be  urbanorum  pradiorum.  In 
other  servitudes,  the  right  was  given  to  particular  persons ;  and 
the  servitudes  were  then  termed  servitutes  personarum.  The 
most  important  of  these  latter  servitudes  were  usufructus  and 
usus,  Usufructus  was  the  right  to  etijoy  a  thing  belonging 
to  another  person  so  as  to  reap  all  the  produce  derivable  from 
it,  as,  for  instance,  all  the  fruits  of  the  soil ;  usus  was  the  right 
to  use  and  enjoy  a  thing  belonging  to  another  person,  only 
without  reaping  any  of  its  produce,  or  altering  its  substance. 
Only  immoveable  property  was  subject  to  the  servitutes  prtB- 
diorunt;  both  moveable  and  immoveable  to  the  servitutes  per- 
sonarum. 

69.  There  were  two  other  real  rights  which 
^^^i^-  had  something  of  the  nature  of  servitudes,  but 
fides.  which  received   a  particular  name.     These  were 

Emphyteusis  and  superficies.  The  former  was 
an  alienation  of  all  rights  except  that  of  the  bare  ownership 
for  a  long  term,  in  consideration  of  paying  to  the  proprietor 
a  yearly  rent  {pensio) ;  the  latter  was  the  alienation  by  the 
owner  of  the  surface  of  the  soil  of  all  rights  necessary  for 
building  on  the  surface,  a  yearly  rent  being  generally  re- 
served, 

...  70.  Lastly,  there  was  the  real  right  riven  over 

Juspignoru.  i.        ,         ,   ,  , 

a  thing  by  pledge  or  mortgage  {pignus,  hypo- 

theca) ;  the  former  term  being  used  to  express  the  case  of  the 

thing,  over  which  the  right  was  given,  being  placed  in  the 

possession  of  the  creditor,  the  latter  to  express  the  case  of  it 

being  left  in  the  possession  of  the  debtor.     The  right  was 

given  to  secure  a  creditor  the  payment  of  his  debt ;  and  he  had 

power  to  sell  the  thing,  to  satisfy  his  claim  out  of  the  proceeds, 

and,  if  he  could  find  no  purchaser,  to  have  himself  made  owner 

of  (he  thing. 
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71.  We  may  now  proceed  to  speak  of  the  mode  in  which 
real  rights  are  acquired.  We  find  at  the  outset  an  obvious 
difference  between  acquiring  rights  over  a  particular  thing,  and 
acquiring  rights  over  the  entirety  of  a  numbjcr  of  things  com- 
prised in  such  a  term  as  an  inheritance,  which 
Aoptisitwn  includes  the  entirety  of  the  rights  belonging  to 
over  things,  a  deceased  person,  both  real  and  personal.  We 
may  thus  divide  the  subject  of  the  acquisition  of 
rights  into  two  parts,  the  first  comprising  the  modes  in 
which  real  rights  are  acquired  over  particular  things,  the 
second  comprising  the  modes  in  which  an  entirety  {univeraitas) 
of  rights,  both  real  and  personal,  passed  from  one  person  to 
another. 

72.  We  may  mention,  as  the  first  of  the  modes 
Aequuitiano/  of  acquiring  particular  things,  occupation,  i.  e. 
t^ldar^mas  *®  seizing  on  a  thing  which  is  a  res  nullius : 
Occupaiio.  land  in  an  unoccupied  county  is  a  res  nullius,  so 

are  wild  animals;  if  we  seize  on,  or,  as  we 
should  say,  occupy  the  land,  and  catch  the  wild  animal,  we 
gain  our  right  over  the  soil  and  the  animal  by  having  been  the 
first  to  seize  it 

.  73.  Accession  is  the  general  term  for  the  acquisi- 

tion of  rights  over  things  which  are  added  by  the 
forces  of  nature  to,  and  become  an  inseparable  part  of, 
another  thing  regarded  as  the  principal  thing.  The  owner 
of  the  principal  thing,  by  virtue  of  his  being  owner,  is  the 
owner  also  of  the  accessory  thing. 

.  74.  A  contract,  by  which  one  person  bound  him- 

self to  give  a  thing  to  another,  did  not  make  that 
other  the  owner  of  the  thing.  A  further  step  was  necessary. 
The  thing  must  be  handed  over  to  the  person  who  was  under 
the  terms  of  the  contract,  to  become  the  owner  of  it  This 
handing  over  was  called  traditio ;  and  a  perfect  traditio 
implied,  first»  that  it  was  a  real  absolute  owner,  capable  of 
alienating  the  thing,  who  transferred  it,  and,  secondly,  that  he 
placed  the  new  proprietor  in  actual  possession  of  the  thing. 

75.  The  above  are  termed  natural  modes  of  acquisi- 
tion ;  but  there  are  some  which  derive  their  force  only 


54  INTRODUCTION. 

from  the  civil  law.  Among  these  is  acquisition  by  gift.  An 
ordinary  gift  did  not  make  the  person,  to  whom  the  thing  was 
given,  its  owner;  the  gift  must  be  followed  by  a  traditio; 
but  a  gift  given  in  expectation  of  death  {martU  causa  donatio), 
if  the  death  took  place,  passed,  ipso  jure,  the  property  in  the 
thing  given,  as  also  did  a  gift  by  legacy. 
^  76.  The  law  also  gave  the  ownership  of  a  thing 

by  usucapio,  that  is,  by  qoiet  possession,  bona 
Jide^  and  founded  on  a  good  title,  which  sufficed  to  transfer  the 
dominium,  or  legal  ownership,  if  maintained  during  one  year 
-,  .  .  over  moveable  things,  or  during  two  years  over 
immoveable.  Prescription,  before  the  time  of 
Justinian,  was  not  a  means  of  acquiring  rights;  it  merely 
gave  a  means  of  repelling  actions  brought  to  regain  rights 
which  had  long  been  held  by  another  than  the  absolute  owner. 
It  was  applicable  to  immoveables  in  the  provinces,  they  being 
not  affected  by  usucapio,  which  regarded  "all  moveables,  but 
only  such  immoveables  as  were  in  Italy.  Justinian  made  con- 
siderable alterations  in  the  law  with  respect  to  acquisition  of 
ownership  by  length  of  possession.  The  ownership  was  also 
transferred  when  property  was  surrendered  by  the  fictitious 
process  of  in  jure  cessio,  or  was  adjudged  {adjudicatus)  in 
certain  actions,  such  as  that  for  assigning  boundaries,  and 
dividing  a  family  estate,  when  the  judge  had  a  power  to  assign 
the  respective  portions  to   the  different  parties. 

77.    The  entirety  of  rights  was  acquired  when 

Acquiskum  of    qj^q  person  succeeded  to  the  persona,  or  legal 
an  erUiretv  of         ,  «  ,  ,     .       ,  -i    ^ 

righJU,  existence,  of  another,  and  thereby  succeeded  to 

all  his   rights,  whether  over  things  or  against 

persons.     The   cases  in  which   this  most  naturally  occurred 

were  that  of  arrogadon  (for  when  a  person  was 

arrogated,  he,  of  course,  transferred  all  that  he  had 

to  the  person  whose  family  he  entered),  and  that  of  succession 

to  the  inheritance  of  testators  and  intestates. 

--  ^        ^  78.  The  testament  of  a  member  of  the  populus  was 

Te^amerUs,         .   .     „  ,     .      ,  .  . 

originally  made  m  the  comitia  curtata;  it  was,  m 

fact,  nothing  else  than  a  private  law,  proposed  by  the  testator  and 

sanctioned  by  the  comitia,  for  altering  the  legal  devolution  of  his 
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property.  Those  who  had  no  place  in  the  comitia  curiata  made 
their  testaments  by  a  fictidous  sale,  transferring  their  property 
to  a  purchaser  {famili<B  emptor),  who  was  himself  heir,  or  who 
was,  after  their  death,  to  distribute  it  according  to  their  wishes. 
In  later  times,  they  were  made  in  writing  in  the  presence  of 
seven  witnesses.  In  order  to  make  a  testament,  it  was  necessary 
to  have  the  testamenti  /actio,  a  term  implying  such  a  partici- 
pation in  the  law  of  private  Boman  citizens  as  to  make  a  person 
considered  capable  of  making,  taking  under,  or  being  witness 
to,  a  testament 

n-  '  i    .^.  79.  The  testator  was  obliged  to  disinherit  by 

name  every  one  who,  being  among  those  m  his 

own  power,  had  a  natural  claim  on  his  property ;  and  if  he  failed 

to  do  so,  the  whole  will  was  set  aside.     The  great  peculiarity  of 

a  Boman  will  was  the  institution  of  the  heir,  that  is, 
of  the  Mr.     ^^  ^^®  person  who  was  to  succeed  to  the  persona 

of  the  testator.    Unless  there  was  such  a  person,  no 

oth^  disposition  of  the  will  could  take  effect,  for  there  was  no 

continuation  of  the  testator's  legal  existence.    The  heir  was, 

therefore,  appointed  at  the  beginning  of  the  will ;  in  case  of  the 

heir  accepting,  he  placed  himself  exactly  in  the  position  of  the 

testator,  received  all  his  property,  and  was  answerable  for  all 

his  debts ;  in  receiving  his  property  he  was,  however,  bound  to 

give  effect  to  the  subsequent  dispositions  of  the  testament    In 

order  that  the  testament  might  not  fail  because  the  heir  was 

not  willing  to  enter  on  the  inheritance,  it  was  customary  to 

name  one  or  more  persons,  to  whom  in  succession  it  might  be 

open  to  take  upon  them  the  office  of  heir.    And  a  testator 

would  always  secure  an  heir  by  naming,  as  the  last  of  the  list, 

one  of  his  own  slaves,  whom  the  law  did  not  permit  to  refuse 

the  office  (Aeres  necessarius).    When  some  of  the  conditions 

necessary  to  create  an  heir,  or  give  a  legacy,  were  wanting  in  a 

will,  still  the  expressions  of  the  testator's  will  were  binding  as 

trusts  upon  the  heir  under  the  will,  or  heir  ab  intestato.     Such 

„.^  ,  .  trusts  ifideicommissa)  were  first  made  oblififa- 
Fideicommissa.  ^      a  ,        ,       o  «« 

tory  by  Augustus,  who  also  first  gave  effect  to 

codicils»  that  is,  writings  purporting  to  deal  with  property  in  the 
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^  J,  .y      manner  of  a  testamentary  disposition,  but  not  exe- 
cuted  with  the  solemnities  which  were  required  to 
make  a  testament  valid. 

80.  If  there  was  no  testament  to  determine  the 
^J^^**  ^  succession  to  the  particular  property,  the  law  pre- 
scribed the  order  in  which  it  was  to  devolve. 
The  first  claimants  were  the  sui  Aeredes,  that  is,  all  persons  in 
the  power  of  the  testator,  and  who,  on  his  death,  became  them- 
selves 8ui  Juris.  Thus,  a  son  in  potestate  was  a  9uus  hmres 
of  the  father,  but  not  a  grandson  until  the  son  was  dead. 
Why  these  persons  were  termed  sui  tieredes  is  doubtful.  Pro- 
bably the  term  mus  was  merely  meant  to  express  that  they 
belonged  to  the  paterfamilias  as  his  property.  If  there  were 
no  8ui  heredeSy  the  next  heirs  were  the  agnatic  i,  e.  all  mem- 
bers of  the  same  civil  family ;  and  then,  in  default  of  agnati, 
the  law  of  the  Twelve  Tables  gave  the  inheritance  to  the  mem- 
bers of  the  same  gensy  an  enactment  which  could  of  course 
only  take  effect  when  the  deceased  was  a  member  of  a  genSy  or, 
in  other  words,  a  member  of  the  populus.  In  default  of 
agnatiy  under  the  Freetorian  legislation,  the  claims^  of  the 
natural  family  were  attended  to,  and  the  cognati,  or  blood-rela- 
tions, succeeded  to  the  inheritance.  In  the  later  times  of  the 
Roman  law  the  claims  of  blood-relations  were  more  and  more 
favoured,  and  in  many  important  points  were  gradually  pre- 
ferred to  those  of  merely  civil  kinmanship. 

IV.  Rights  against  Persons. 

Eights  against  81.  A  personal  right  is,  as  we  have  said  be- 
'^  fore,  a  right  which  one  person  has  against  an- 

other; a  right  to  constrain  that  other  to  do  something  for,  or 
give  something  to,  the  possessor  of  the  right.  Such  a  right  was 
generally  spoken  of  in  Roman  law  as  an  obligation,  the  notion 
of  an  obligation  being  that  of  a  tie  between  two  parties  of  such 
a  nature  as  to  confer  on  the  one  a  power  of  compelling  by  ac- 
tion the  other  to  give,  do,  or  furnish  something.  The  obliga- 
tion did  not  give  any  interest  in  a  thing,  to  get  which  might  be 
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the  ultimate  object  of  the  proceeding,  but  only  gave  a  means 
of  acquiring  it.  The  three  words,  darey  facere^  prastare, 
were  used  to  embrace  all  the  possible  duties  an  obligation  could 
create.  Either  the  person  bound  by  the  obligation  was  obliged, 
dare,  i.  e.  to  give  the  absolute  ownership  of  a  thing ;  or  facere, 
that  is,  to  do  or  not  to  do  some  act ;  or  prastare,  that  is,  to 
provide  or  furnish  any  advantage,  or  thing,  the  yielding  which 
could  not  be  included  in  the  limited  sense  of  the  word  ' dare' 
Every  person  who  possessed  a  personal  right  against  another 
was  termed  a  creditor,  and  every  one  who  owed  the  satisfac- 
tion of  a  claim,  or  was  the  subject  of  a  personal  right,  was  a 
debtor.  The  word  creditor,  of  course,  points  to  those  trans- 
actions in  which  the  possessor  of  the  right  trusted  the  person 
who  was  the  subject  of  it ;  but  the  application  of  the  terms 
was  perfectly  general,  and  must  not  be  confounded  with  the 
English  usage  of  the  words  creditor  and  debtor. 

.  82.  Justinian  defines  obligations  so  as  to  in- 

^  '  elude  only  those  which  fell  within  the  scope  of  the 
JUS  civile,  and  gave  a  right  to  bring  a  civil  action.  But  be- 
sides these  civil  obligations  {obligationes  civiles)  there  were 
others  which  were  introduced  by  the  prcetor,  and  gave  rise  to  a 
prsetorian  action  (obligationes  prtetorine  vel  honor arite).  The 
law  also,  to  a  certain  extent,  recognised  natural  obligations 
{naturales),  which  rested  for  their  authority  only  on  the  dic- 
tates of  conscience  and  natural  law.  It  did  not  permit  them 
i»  form  the  ground  of  actions,  but  only  allowed  them  to  con- 
stitute a  means  of  defence  against  an  action  brought  in  viola- 
tion of  them. 

83.  According  to  the  theory  of  Roman  law,  all 
ot^gai^TS.  obligations  owed  their  origin  either  to  the  consent 
of  the  parties  {contractus),  or  to  injuries  {delicto) 
done  by  one  person  to  another,  which  gave  the  injured  party  a 
right  to  a  recompense.  Contracts  did  not,  however,  include  all 
cases  when  an  obligation  arose  irom  the  mutual  consent  of 
the  parties.  The  general  name  for  such  an  obligation  was  con- 
ventio,  pactum  conventum.  A  contract  was  properly  an  obli- 
gation arising  by  mutual  consent,  and  made  in  one  of  the  forms 
recognised  by  the  civil  law ;  but  all  obligations  arising  from 
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mutual  consent  are  spoken  of  as  arising  from  contracts,  be- 
cause in  the  old  law  no  other  mode  of  expressing  mutual  con* 
sent  was  recognised,  and  mere  agreements  were  not  binding. 

84.  The  ancient  form  of  making  a  contract  was 

the  nexum*,  the  sale  by  means  of  the  piece  of 
copper  and  the  pound  weight,  in  the  presence  of  five  citizens  as 
witnesses,  accompanied  with  peculiar  pantomimic  and  symbolic 
gestures,  and  carried  on  in  a  peculiar  form  of  words ;  the 
money  advanced  by  the  purchaser,  that  is,  the  person  who  in 
an  obligation  is  to  be  the  possessor  of  the  personal  right,  was 
supposed  to  be  measured  out  by  weight  to  the  seller  or  person 
who  is  to  be  subject  to  the  right.  In  this  form  not  only  con- 
tracts of  sale  were  made,  but  also  of  mortgage,  deposit,  and  loan. 

In  later  times  the  mere  tradition  or  handing  over  of 
made  re,       ^^®  thing  pledged,  lent,  or  deposited,  was  considered 

enough  to  create  the  contract,  as  the  physical  act 
of  handing  it  over  was  a  visible  sign  of  the  contract  being 
made,  and  the  object  of  all  forms  of  contract  is  merely  to  im- 
press on  the  memory  and  attention  of  all  whom  it  may  concern 
that  such  a  contract  has  been  entered  into.  The  peculiar  ob- 
ligations which  the  civil  law  allowed  to  be  made  in  this  way 
were  said  to  be  made  re,  i.  e.  by  the  giving  of  the  thing. 

85.  In  the  form  of  contract  which  occupied 
made  verbis.  ^®  ™^^^  prominent  place  in  the  system  of  the 
civil  law,  the  formal  words  and  the  air  of  solem- 
nity attending  the  proceeding  alone  remained  out  of  the  con- 
stitutive elements  of  the  nexum.  One  of  the  parties  put  to 
the  other  a  formal  question  {stipulatio),  to  which  the  other 
gave  a  formal  answer  {responsio,  promissio).  To  the  validity 
of  the  contract  it  was  necessary  that  the  question  should  be 
couched  in  the  form  '  spondee  ? '  and  the  answer  in  that  of 
' spondeo.'  Do  you  engage?  I  do  engage.  It  was  long 
before  equivalent  words,  such  as  promilto  or  daho,  were  ad- 
mitted as  substitutes.  A  contract  made  by  the  pronunciation 
of  these  solemn  words  was  said  to  be  made  verbis. 

*  "  Nexum  est,  qxiodcurnqtie  ;^r  ces  et  libram  geritur,  idque  necti  diciturJ^ 
— Festcs. 
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86.  A  third  kind  of  contract  was  said  to  be  made 
^J^^^  literis.  It  was  only  applicable  when  the  engagement 
teris.  was  to  give  a  definite  amount.    The  solemnity  of  the 

nexum  being  supposed  to  be  completed,  the  parties 
agreed  to  make  a  memorandum  of  the  terms  of  the  contract. 
The  creditor  placed  in  his  book  of  domestic  accounts  (tabula^ 
or  codex)  the  name  of  the  debtor,  and  the  sum  as  being 
pecunia  eocpensa  lata,  weighed  out  and  given  to  the  debtor ; 
and  the  debtor  entered  in  his  tahuUB,  the  same  sum  ba  pecunia 
accepta  relata.  Either  party  could  call  on  the  other  to  pro- 
duce his  tabula,  which  it  was  considered  so  incumbent  on  a 
Soman  citizen  to  keep  carefully  and  accurately,  that  any  wilful 
error  was  discoverable  without  much  diflBculty.  The  debtor, 
in  fact,  furnished  the  creditor  with  a  means  of  proving  that  the 
debtor  had  on  a  certain  day  admitted  receiving  the  money. 
Sometimes  the  debt  {nomen,  literally  the  name  of  the  debtor) 
was  not  entered  directly  in  the  tabultB,  but  in  the  adversaria  or 
casual  memorandum  book  of  the  two  parties,  and  then  entered 
subsequently  in  the  tabula ;  when  the  nomen  was  spoken  of 
as  a  nomen  tranacriptitium,  transcribed  from  one  to  the  other. 
87.  There  were,  also,  four  particular  contracts,  for 
^|JJJ^^***_  the  formation  of  which  the  civil  law  required  no 
iCTisu.  formalities  whatever,  .but  which  were  made  merely 

consensu,  by  the  consent  of  the  parties.  These 
four  contracts  were — sale  (emptio-venditio),  hiring  {locatio- 
conductio),  partnership  (societas),  and  bailment  (mandatum). 
The  four  modes,  then,  in  which  contracts  were  entered  into  by 
the  civil  law  were,  re,  verbis,  Uteris,  and  consensu.  In  later 
times  formalities  were  not  required  in  entering  into  contracts, 
and  the  preetor  gave  effect  to  any  contracts  resting  on  the 
mutual  consent  of  the  parties. 

88.  Obligations  might,  however,  very  well  arise 
OUxgatians  'without  any  fault  on  the  part  of  any  one,  and  yet 
iractu,  without  having  their  origin  in  mutual  consent. 

The  mere  fact  of  occupying  a  certain  position  will 
sometimes  involve  duties,  the  performance  of  which  may  be 
enforced  by  an  action,  and  which  give  rise  to  a  personal  right 
which  the  person  interested  in  their  performance  has  against 
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the  person  bound  to  perform  them.  An  heir,  for  instance,  was, 
by  the  mere  fact  of  accepting  the  inheritance,  bound  to  pay 
the  legacies  given  by  the  testament.  Such  obligations  were  said 
to  be  quasi  ex  contractu,  not  that  they  really  rested  on  any  con- 
tract, but  the  division  of  obligations  into  those  ex^  contractu^ 
and  those  ex  delicto  was  treated  as  an  exhaustive  one ;  and  as 
these  obligations  approached  the  former  much  more  nearly 
than  they  do  the  latter,  they  were  ranked  under  obligations  ex 
contractu,  the  quasi  being  employed  to  show  that  the  mode 
in  which  they  fell  under  this  head  was  not  a  very  direct  one. 
.  89.  It  was  not  every  wrong  deed  for  which  com- 

ex  ^iao!^     pensation  could  be  obtained  that  gave  rise  to  an 

obligation  ex  delicto ;  there  were  certain  particular 
wrong  deeds,  such  as  theft  and  robbery  with  violence,  which 
the  law  expressly  characterized  as  delicta,  and  to  procure  re- 
paration for  which  the  law  provided  a  special  action.  It  was 
only  when  a  person  suffered  by  one  of  these  wrong  deeds  that 
an  obligation  ex  delicto  arose.  When  any  wrong  deed  was  done 
not  thus  expressly  designated  by  law  as  a  delictum,  and  when 
no  particular  and  appropriate  form  of  action  was  provided,  the 
obligation  was  said  to  arise  quasi  ex  delicto ;  among  the  in- 
stances given  in  the  Institutes  is  that  of  dangerous  things 
being  placed  so  as  to  fall  into  a  public  way.     If  any  one  were 

hurt  by  the  fall,  the  author  of  the  injury  would  be 
OUigations  ^jQmjd  to  make  reparation  by  an  obligation  quasi 
licto.  ex  delicto.     The  division  of  obligations  adopted  in 

the  Institutes  is  therefore  into  those  ex  contractu, 
those  quasi  ex  contractu,  those  ex  delicto,  and  those  quasi  ex 
delicto. 

90.  An  obligation  being  a  tie  giving  one  person 
Migc^Z'M,     a  right  over  another,  the  Eoman  lawyers  considered 

that  this  right  could,  strictly  speaking,  belong 
only  to  the  person  originally  possessing  it,  and  could  not  be 
transferred ;  the  right  was  no  longer  the  same  if  it  existed  be- 
tween different  persons. 

91.  The  ancient  law  considered  obligation  as 

DUaol^an  of     existing  until  the  tie  of  law,  the  vinculum  juris, 

was  loosed  by  the  thing  being  given,  furnished. 
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or  done,  or  by  a  new  tie  being  formed  in  place  of  the  old ; 
this  loosening  of  the  tie  was  termed  solutio.  Each  mode 
of  forming  a  contract  by  the  civil  law  was  accompanied  by  a 
corresponding  mode  of  dissolving  it.  When  the  contract  had 
been  formed  re^  it  was  enough  that  the  thing  should  be  re- 
stored ;  when  it  had  been  formed  verbis,  a  question  and  answer 
again  furnished  the  means  of  accomplishing  the  desired  object. 
Habesne  acceptum  ?  Habeo,  sufficed  to  put  an  end  to  the 
contract.  The  parties  made  an  entry  of  payment  in  their 
codices,  if  the  contract  had  been  Uteris ;  and  mutual  consent 
dissolved  those  contracts  which  it  had  sufficed  to  form.  The 
solutio  verbis  was  most  frequently  employed,  and  it  was  easy 
to  employ  it  on  every  occasion  :  for  in  whatever  way  the  con- 
tract might  originally  have  been  entered  into,  its  terms  could 
be  repeated  in  the  form  of  a  stipulation,  and  then  this  stipu- 
lation could  be  dissolved  by  a  solutio  verbis.  The  stipulation 
extinguished  the  original  contract.  For  contracts  were  extin- 
guished not  only  by  payment,  but  by  what  was  called 
novatio ;  that  is,  by  making  a  new  contract,  and  sub- 
stituting it  in  the  place  of  the  original  one.  The  law  required 
that  the  new  contract  should  be  always  made  verbis  or  Uteris. 
When  strict  adherence  to  the  rule  of  law,  requiring  a  particular 
mode  of  payment,  would  work  injustice,  the  prsBtor  would  always 
provide  a  remedy  by  means  of  his  equitable  jurisdiction. 

V,  System  of  Civil  Process. 

92.  An  action  is  the  process  by  which  a  right  is 

Meaning  of    enforced.     Unless  a  means  of  enforcing:  it  were 

the  tcord  ac- 

turn.  provided,  the  right  would  be  a  mere  inoperative 

abstraction.  Directly  it  was  disputed,  it  would 
cease  to  have  any  real  existence ;  but  in  order  that  it  may  have 
a  real  existence,  the  State  uses  its  powers  to  ensure  a  free  exer- 
cise of  it,  as  soon  as  it  is  made  certain  to  the  magistrate,  who  is 
entrusted  with  the  authority  of  the  State,  that  the  right  claimed 
does  really  belong  to  the  claimant.  The  proceeding  by  which 
this  is  made  evident  to  the  magistrate,  and  the  machinery  is 
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set  in  motion  by  which  the  State  exerts  its  power  of  compulsion, 
is  called  an  action.  The  word  action  is  not,  liowever,  always 
used  exactly  in  this  sense :  for  it  is  also  employed  to  mean 
sometimes  the  right  to  institute  such  a  proceeding :  and  some- 
times the  form  which  the  proceeding  takes. 

93.  There  are  three  great  epochs  in  the 
EpoehM  in  the  history  of  the  Roman  system  of  civil  process. 
^%^»i^^  First,  that  of  the  system  of  the  legis  actiones, 
civil  process,  certain  hard,  sharply  defined  forms  which  a 
rude  civilization  prescribed  for  all  proceedings. 
Secondly,  that  of  the  system  oi  formul^B,  by  which  the  prsetor, 
adopting  a  most  flexible  form  of  organizing  the  proceeding, 
was  enabled  to  give  a  means  of  enforcing  every  right  which 
the  more  enlarged  views  of  an  advancing  civilization  pronounced 
to  be  founded  on  equity ;  and  thirdly,  that  of  the  extraordinaria 
judicia,  by  which,  under  the  later  emperors,  the  supreme  autho- 
rity took  the  whole  conduct  of  the  proceeding  into  its  own 
hands,  and  arrived  at  what  seemed  to  it  to  be  just  in  as  direct 
and  speedy  a  manner  as  it  found  possible. 

94.  In  enforcing  rights  two  very  different  func- 
The  ^jf'  tions  have  to  be  exercised  by  those  to  whom  the 
judge,  powers  of  the  State  are  delegated,     first»  there 

must  be  some  one  invested  with  magisterial  au- 
thority, giving  the  sanction  and  solemnity  of  his  position  to 
the  whole  proceeding,  who  shall  represent  the  law  and  say 
what  the  law  is,  and  who  shall  have  power  to  employ  the  force 
which  the  State  places  at  the  disposal  of  those  it  selects  to  ad- 
minister justice.  Secondly,  an  enquiry  has  to  be  made  into 
particular  facts,  evidence  has  to  be  received  and  weighed,  and 
an  opinion  formed  and  pronounced  as  to  the  real  merits  of  the 
case.  The  person  who  exercised  the  one  function  was  spoken 
of  by  the  Romans  as  inagxBtratUB ;  the  person  who  exercised 
the  other  as  judex.  To  the  law,  represented,  pronounced,  vin- 
dicated, by  the  magistrate,  they  applied  the  term  jus :  to  the 
examination  of  contested  facts  by  the  judge,  the  term  judicium. 
It  is  perfectly  possible  that  the  same  person  should  act  as  magis- 
trate and  judge ;  but  it  is  also  possible  that  the  two  provinces 
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shonld  be  separated,  and  placed  in  the  hands  of  diflPerent  persons. 
Among  the  Romans  the  magistratus  was  a  difierent  person 
from  the  jtidex,  until  the  introduction  of  the  system  of  extra- 
ardinaria  judicia.  The  two  functions  were  kept  almost  en- 
tirely apart  under  the  system  of  formuhB,  and,  from  a  com- 
paratively  early  period  of  Boman  history,  the  notion  of  a  judge 
distinct  from  the  magistrate  was  familiar  to  the  national  mind. 
Judn  '  tk0  "^^^^^  ^^  expulsion  of  the  kings,  and  during  the 
fint  period.       ^^e  of  the  first  period  of  the  system  of  civil 

process,  first  the  Consuls,  then  iheprator,  and  in 

some  cases  the  (Bdiles,  acted  as  the  magistrate. 
^J^  ^         As  judex,  any  member  of  the  senatorial  body  could 

act  who  was  chosen  by  the  mutual  consent  of  the 
parties  :  if  they  could  not  agree,  the  choice  was  determined  by 
lot  There  was  also  a  standing  body  of  judges,  the  centumvirs, 
elected  annually  by  the  comitia,  three  from  each  local  tribe, 
and  divided  into  sections.  They  had  special  jurisdiction  over 
questions  of  status,  of  dominium  ex  jure  Quiritium,  and  of 
successions.  Probably  in  cases  involving  any  question  into 
which  the  centumvirs  were  the  proper  persons  to  inquire,  it 
was  not  open  to  the  parties  to  ask  for  a  judge,  and  the  whole 
proceedings  were  carried  on  before  the  centumvirs.  Lastly,  in 
cases  where  the  interests  of  peregrini  were  involved,  the 
recuperatares  furnished  the  body  who  were  to  act  the  part 
of  the  judex.  It  may  be  added,  that  where  the  doubtful  cir- 
cumstances of  the  case  demanded  that  the  judge,  in  pro- 
Arbii^  nouncing  his  opinion  on  the  facts,  should  exercise  a 
wider  discretion  than  was  ordinarily  open  to  him, 
he  was  spoken  of  as  an  arbiter. 

95.  All  judicial  proceedings,  whether  before  a 
iudU^^d^  ^^'  magistrate,  or  a  judge,  were  conducted  publicly  at 
eeedings  at  Bome.  In  early  times,  the  magistrate  sat  in  the 
Ame  in  ear-   forum,  and  openly  dispensed  justice  to  all  comers. 

Nothing,  perhaps,  conveys  a  more  correct  picture 
of  the  ideas  and  feelings  that  lay  at  the  bottom  of  the  public 
life  of  a  Boman  citizen,  while  Borne  was  still  the  rival  of  the 
Volscians,  or  the  -ZEquians,  than  the  mode  in  which  the  actions 
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of  law  were  conducted.  The  magistrate  and  the  jndge  of  the. 
patrician  order,  the  distinction  of  days  fasti  and  nefasti,  the 
key  to  which  only  those,  who  knew  the  jus  sacrum,  possessed, 
the  solemn  and  indispensable  form  of  words  by  which  every 
stage  of  the  proceeding  must  be  accompanied,  would  throw 
over  the  conduct  of  the  action  much  of  the  same  character 
which  the  existence  of  a  privileged,  and  partly  sacerdotal,  order 
impressed  on  the  whole  body  politic.  The  symbolical  actions, 
the  pantomimic  gestures,  the  animated  play  of  the  combatants, 
revealed  the  facile  imaginations  and  the  elastic  spirits  of  an 
Italian  tribe;  while  the  traditions  of  a  conquering  and  preda- 
tory people  not  only  coloured  the  system  of  law,  but  were  repre- 
sented visibly  by  the  spear,  which  was  erected  before  the  cen- 
tumvirs,  as  the  well-known  emblem  of  Quiritian  conquest. 

96.  The  most  ancient  and  most  important  of 
A^iomrfiaw  ^®  actions  of  law,  the  actio  sacratnenti*,  brings 
— ac<io  sacror  before  us,  in  the  most  marked  manner,  the  delight 
in  appeals  to  the  external  senses,  and  the  war  of 
symbolical  acts,  sanctioned  by  long  usage  and  expressive  in 
themselves,  which  is  felt  so  keenly  by  all  gifted  nations  before 
they  quite  emerge  from  barbarism.  It  was  originally  the  only 
form  of  action ;  and  every  species  of  right  could  be  enforced 
by  it.  When  it  was  employed  to  enforce  a  right  over  things, 
the  proceedings  opened  by  the  thing  being  brought  before  the 
mgistrate  {in  Jure) ;  the  claimants  appeared,  each  touched  it 
with  a  rod  {vindicta  oxfestuca),  and  ^diy^ Hunc ego  hominem, 
(the  instance  given  in  Gains  is  that  of  a  claim  to  a  slave)  ex 
jure  Quiritium  meum  esse  aio  secundum  suam  causam,  sicut 
dixi.  Ecce  tibi  vindictam  imposuiJ  His  adversary  repeated 
the  same  words.  At  the  same  time  that  the  words  were  spoken 
each  party  seized  hold  of  the  thing  claimed;  this  was  termed 
the  manuum  consertio,  and  the  imposing  the  rod  was  termed 
vindicatio.  If  the  thing  was  one  that  could  not  be  brought 
into  court,  a  portion  of  it  was  brought  to  represent  the  whole. 
A  piece  of  turf,  a  twig,  a  brick,  or  one  sheep,  stood  in  place  of 

*  Gaiub,  iv.  13. 
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a  field,  a  honse,  or  a  flock*.  When  the  vindicatio  and 
manuum  consertio  were  over,  the  magistrate  said  to  the  parties^ 
miUite  amho  hominem ;  both  were  to  place  their  claims  in  his 
hands.  Then  came  the  wager,  the  sacramentum,  each  party 
challenging  his  adversary  to  deposit  a  certain  sum«  which  the 
loser  of  the  cause  was  to  forfeit  to  the  treasury  of  the  people 
(ararium),  to  be  applied  to  the  expenses  of  sacrifices.  The 
law  of  the  Twelve  Tables  fixed  the  amount  of  the  wager  at 
500  or  50  asses,  according  as  the  value  of  the  thing  contested 
fell  above  or  below  1000  asses.  The  formal  words  by  which 
this  was  done  are  thus  given  by  Gains.  He  who  had  first  gone 
through  the  vindicatio  asked  his  adversary  why  he  claimed  it 
Postulo  anne  diem,  qua  ex  causa  vindicaveris.  The  other 
replied  that  it  was  in  conformity  with  right  and  law  that  he 
had  made  his  claim.  Jus  peregi  sicut  mndictam  imposui :  the 
first  answered,  Quando  tu  injuria  vindicasti,  Z>.  Z.  <Bris 
Sacramento  te  provoco ;  '  I  challenge  you  to  a  deposit  of  500 
pounds  of  brass';  and  the  other  accepted  the  challenge  by 
saying.  Similiter  ego  te.  The  magistrate  then  awarded  the 
possession  of  the  thing  contested  until  a  decision  was  pro- 
nounced to  the  party  that  appeared  to  have  the  best  right  to  it, 
requiring  him  to  fiimish  security  that  it  would  be  forthcoming 
at  the  proper  time.  These  sureties  were  called  prmdes  litis  et 
vindidarum — lis  signifying  the  thing  contested  itself,  and 
vindicuB  the  fruits  or  profits  which  might  arise  from  it  before 
the  final  sentence  was  given.  After  a  certain  delay,  a  judge 
was  appointed  to  examine  the  facts ;  he  informed  the  magistrate 
what  bis  decision  was,  and  the  magistrate  gave  effect  to  this 
decision  by  using  the  force  placed  at  his  disposal.  When  the 
right  to  be  tried  was  a  personal  one,  there  was  of  course  nothing 
that  could  be  claimed  by  vindication  and  the  action  began  at 
once  with  the  wager. 

*  If  the  thing  was  an  immoveable  there  appears  to  have  been  an  old 
ceremony  of  the  parties  going  to  the  land  or  other  immoveable  thing, 
and  one  expelling  the  other  from  it,  and  leading  him  before  a  magistrate 
{deduetio).  See  AuLvs  Gbllius  \  Noct,  Att,  xz.  10 ;  Cicxbo,  pro  Murcsna, 
c.  6. 

F 
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07.  The  detailfl  of  the  ticiio  saerametUi  fiiimsh 
Actio  perjur  so  lively  a  picture  of  the  actual  working  of  early 
U^^^^^  Roman  law,  that  it  is  worth  while  to  set  them 
fully  before  us ;  but  the  other  actions  of  law  may 
be  passed  over  with  a  much  more  cursory  notice  * ;  indeed,  our 
knowledge  of  them  is  very  deficient,  as  the  portion  of  the  manu- 
script of  Gains  which  contained  a  sketch  of  the  proceedings  is 
imperfect.  We  know  that  the  action  caUed  judicis  postulatio 
was  employed  with  regard  to  obligations,  the  machinery  of  the 
€tctio  sacramenii  being  obviously  but  very  ill  adapted  for 
enforcing  rights  against  persons.  We  know  litUe  more  than 
that  the  magistrate  was  asked  to  allow  the  appointment  of  a 
judge,  or  arbiter ^  to  decide  the  matter  in  question;  and  that 
the  form  of  action  was  probably  adopted,  not  where  some  certain 
thing  was  asked  for  as  the  fulfilment  of  the  engagement,  but 
where  a  greater  uncertainty  in  the  circumstances  of  the  case 
allowed  a  greater  latitude  of  opinion,  and  where  an  appearance 
of  good  or  bad  faith  would  naturally  colour  the  whole  cause  f. 
In  the  year  a.u.c.  510  (as  it  is  conjectured)  the  lex  Silia  insti- 
Chndict '  ^^^  *  ^®^  ^<^"^  ^^  action  where  the  obligation  was  for 
the  giving  a  definite  sum  of  money,  and  a  lew  Col- 
pumia  (A.U.C.  520)  extended  tbe  scope  of  the  action  to  all  ob- 
ligations for  any  certain  definite  thing  %.  This  action  was  called 
candictio,  because  the  plaintifiP  gave  notice  {condicere)  to  the 
defendant  that  he  must  appear  before  the  magistrate,  at  an 
interval  of  thirty  days,  to  receive  a  judge. 

98.  There  were  two  other  actions  of  law§,  that 
AdM  f>er  per  manus  injectionem,  and  that  per  pignorie 
jecUonem.  capionem.  These  were,  however,  not  really  actions 
so  much  as  methods  of  obtaining  execution.  If  it 
was  a  right  over  a  thing  that  was  claimed,  then,  if  the 
sentence  was  in  favour  of  the  claimant,  the  magistrate  at  once 
put  the  claimant  in  possession  of  the  tiling,  having  recourse  to 

♦  Gaius,  iv.  12. 

t  Pnxdarum  a  majorUm»  accepimuB  morem  rogandi  judici$,  iiea  ro- 
garemm  qua  wHvafidtfoMrt  powi^.— Cioebo  dt  Of,  iii.  10. 
X  Qaiub,  iv.  19.  §  Qaiub,  iv.  21. 
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fbrce^  manus  militaris,  if  necessary.  Bat  when  a  right  against 
a  person  had  to  be  enforced,  there  was  nothing  which  could  be 
thus  handed  over;  the  remedy  was  against  the  person,  the 
liberty,  of  the  defeated  adversary,  and  the  action  per  mamM 
injectionem  was  the  means  by  which  the  successfal  litigant 
exerted  his  power.  He  laid  hands  on  him,  manus  injecit,  and 
brought  him  before  a  magistrate,  stating  that  he  had  been  cast 
in  the  previous  suit;  if  this  was  denied,  €ijudexM7as  appointed, 
and  inquiry  made  whether  judgment  had  really  been  given 
against  him  as  alleged.  If  this  was  found  to  be  the  case,  he 
was  ad/udicaius  to  the  claimant,  and  then,  being  brought  before 
the  magistrate,  was  addictus,  or  assigned  over  to  him,  and  be- 
came the  slave  of  his  creditor.  To  the  principle  that  the  per- 
son, and  not  the  property,  of  the  debtor  was  bound,  an  excep' 
tion  was  made  when  the  debt  was  due  to  the  miUtary  service, 
the  fund  for  sacrifices,  or  the  public  treasury*.  The  cre- 
ditor, in  such  cases,  might  seize  on  anything  belonging  to 
the  debtor,  and  take  it  as  a  pledge  for  the  payment 
Actioper     ^f  ^^  ^q]^^    rjij^j^  pigj^^^i^  capio  was  only  spoken 

eapianem,    of  as  an  ctctio  because  it  was  conducted  with  certain 
solemnities,  and  accompanied  by  the  repetition  of  a 
peculiar  form  of  words. 

00.  Such  forms  of  action  were  necessarily  re- 
^^^^^  pugnant  to  the  taste  of  the  people  as  they  ad 
of  law.  vanced  in  civilization.    They  were  in   a  great 

measure  suppressed  by  the  lex  CEhutia  (about 
A.U.C.  573),  and  afterwards,  in  the  time  of  Augustus,  by  the 
lege$  Julm.  They  were,  however^  long  retained  in  cases  where 
the  centumviri  were  the  proper  judices,  that  is,  in  questions 
of  Quiritian  ownership  and  disputed  succession ;  and  a  fictitious 
process,  termed  injure  cessio,  which  was  nothing  else  than  an 
undefended  action  at  law,  in  which  a  disputant  gave  up 
(eegsit)  before  the  magistrate  (in  jure)  the  thing  in  dispute, 
was  retaioed  as  a  ready  means  of  many  legal  changes,  such  as 
manumission  or  adoption,  long  after  the  actions  of  law  had 
faJlen  into  disuse. 

*  Gaius,  iv.  26. 
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100.  The  changes  wrought  by  intercourse  with 
the  w2eniof  ^^^®^g^  nations,  the  new  duties  of  extended 
fomt'dce,  dominion,  and  the  stimulus  given  to  the  national 

mind  by  the  long  internal  struggles  which  had 
now  subsided,  produced  a  corresponding  change  in  the  mode  in 
which  justice  was  administered.    A  new  system  succeeded  to 

the  old  legis  actiones;  the  magistrate  was  more 
^^^^^  strongly  marked  off  from  the  judex,  and  it  was 
perwd,         the  directions  which  the  former  gave  the  latter  that 

constituted  the  important  feature  of  the  new  system 
of  procedure.  At  home  the  praetors,  of  whom  there  were 
eighteen  in  the  days  of  Pomponius*,  and  one  or  two  other 
magistrates ;  and  in  the  provinces  the  prasidea  or  prefects, 
who  held  conventm  or  assizes  in  the  principal  towns  at  stated 
intervals,  sat  as  magistrates.  As  judices  there  were,  in  certain 
cases,  the  recuperatores,  in  others  the  centumviri;  but  princi- 
pally those  citizens  whose  names  appeared  in  the  yearly  list 
drawn  up  by  the  prsetor  (judices  in  albo  relati).  The  long 
struggle  between  the  senate  and  the  equites  for  the  exclusive 
right  to  furnish  judges  ended  in  the  judges  ceasing  to  be  taken 
entirely  either  from  the  senate  or  the  equites;  and  two,  at  least, 
out  of  the  five  decuries  of  judges  appearing  in  the  album  were 
taken  from  a  comparatively  humble  class. 

101.  The  directions  which  the  magistrate  sent  to 
FormuUs,     the  judge  were  always  conveyed  in  a  formal  shape, 

and  the  word  formuUe  was  used  to  express  the 
different  forms  in  which  directions  were  given.  The  /ormukB 
were  preserved  and  collected,  and  it  became  the  great  object  of 
the  contending  parties  that  the  right/armula  should  be  used 
in  their  case,  the  judge  not  being  allowed  to  depart  ttom  the 
instructions  he  received.  As  there  was  no  legal  form  to  hind 
the  magistrate,  he  could  easily  vary  the  formula  so  as  to  render 
substantial  justice,  and  had  thus  a  ready  means  of  availing 
himself  of  any  equitable  doctrine,  which  a  more  refined  juris- 
prudence or  his  own  sense  of  what  was  right  suggested  to  him. 

*  Diff.l2.Z4. 
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These  /ormuliB,  so  flexible  in  their  general  character,  yet 
couched  in  terms  always  precise  and  simple,  and  as  little 
varying  from  ordinary  precedent  as  possible,  furnish  one  of 
the  many  admirable  instances  of  the  power  of  the  Bomans  to 
express  correctly  the  subtlest  legal  ideas. 

102.  To  show  what  Xhes^  formuUs  were,  it  will 

afor^da,      perhaps  be  the  best  to  give  at  length  one  of  those 

we  find  in  Gaius,  and  then  to  explain  its  different 

parts.     One  which  we  may  collect  from  different  sections  of  the 

Fourth  Book  runs  thus : — 

Judex  eslo:  Quod  AuIub  Agerius  Numeric  Negidio  hO" 
minem  Tendidii;  siparet  Numerium  Negidium  Aulo  Agerio 
sesieriium  X.  miUia  dare  cporiere,  judex  Numerium  NegU 
diutn  Aulo  Agerio  sestertium  X.  millia  condemnato,  si  non 
parety  absolvito*. 

Judex  €9to  is  merely  the  order  for  the  appointment  of  the 
judge,  and  is  not,  strictly  speaking,  a  part  of  the  formula. 
From  ^quod'  to  'vendidit*  is  what  is  called  the  demonsiratio ; 
from  *si  paret'  to  ^dare  oporiere*  is  the  intentio;  and  from 
*  judex'  to  the  end  is  the  condemnation  The  formula  or- 
dinarily consisted  of  these  three  parts,  the  demonstration  the 
intentio,  and  the  condemnatio. 

108.  The  demonstratio  is  the  statement  of  the 

Benumstratio.    fact  or  facts  which  the  plaintiff  alleges  as  the 

ground  of  his  case  f.    Aulus  Agerius,  the  plaintiff, 

says  that  he  has  sold  a  slave  to  Numerius  Negidius.     The 

demonstratio  varied,  of  course,  with  each  particular  case. 

104.  The  intentio  was  the  really  important  part  of 
JfUentic.  the  formula.  It  was  a  precise  statement  of  the  de- 
mand which  the  plaintiff  made  against  {iendebat  in)X 
his  adversary.  It  was  necessary  that  it  should  exactly  meet  the 
law  which  would  govern  the  facts  alleged  by  the  plaintiff,  if  true. 
Whether  Aulus  Agerius  has  sold  this  slave  to  Numerius  Negi- 
dius at  the  price  he  alleges,  and  whether  the  debt  is  still  owing, 
this  is  what  the  judex  has  to  determine ;  if  the  judge  thinks 


«  Gaius,  It.  40^43.  t  Gaius,  iy.  40. 
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be  has  {si  paret),  then  the  judge  is  instnicted  to  pronounce 
his  judgment  against  him;  if  he  thinks  he  has  not  (si  itofi 
paret),  he  is  to  be  acquitted. 

105.  The  condemnaHo  is  the  direction  to  con- 
CondemTMtio.     demn  or  acquit  according  to  the  true  circumstances 

of  the  case  *.  The  judex  was  only  a  private  citizen, 
and,  unless  specially  authorized  by  a  magistrate,  could  have  no 
power  to  pronounce  a  judicial  sentence.  It  is  to  be  observed 
that  the  condemnaHo  was  always  pecuniary;  the  judge  was 
always  directed  to  condemn  to  a  payment  of  money,  never  to 
do  or  give  a  particular  thing.  In  three  particular  actions,  how- 
ever, perhaps  in  more,  the  judge  was  directed  to  'adjudicate' 
a  thing,  in  the  sense  of  dividing  it  out  among  several  litigants. 
These  three  actions  were  those  brought  to  divide  a  family 
inheritance,  to  divide  the  property  of  partners,  and  to  settle 
boundaries.  In  these  actions  there  was  an  additional  part  of 
the  formula  running  thus:  quantum  adjudicari  oportet, 
judex  Titio  adjudicaio.  This  was  called  the  adfudicatio; 
so  that  in  these  actions  the  parts  of  the  formulm  were  four 
' — demonstration  intentio,  adjudicatio,  and  condemnaHo.  Of 
course  when  a  thing,  and  not  a  sum  of  money,  was  claimed,  it 
was  not  possible  for  the  magistrate  always  to  fix  a  precise  sum 
in  which  the  defendant  was  to  be  condemned.  Sometimes, 
therefore,  the  condemnatio  merely  fixed  the  maximum  as  the 
sum,  and  ran  duntaxat  X,  miUia  condemnato.  Sometimes  the 
direction  was  still  more  indefinite,  and  the  sum  was  left  to  the 
discretion  of  the  judge.  Quanti  ea  res  erit,  ianiam  pecuniam^ 
Sfc.  condemnato.  When  the  object  of  the  suit  was  to  get  a 
thing,  as,  for  instance,  to  get  back  a  slave  whom  the  defendant 
kept  firom  the  plaintiff,  some  such  words  as  nisi  restituat  were 
inserted  in  the  condemnatio.  The  defendant  was  only  to  pay 
the  money  if  he  refused  to  restore  the  thing. 

106.  The  in/^Ttfto  sometimes  stood  quite  alone, 
formula!    **     ^^  ^^  ^^®°  called  a  prajudidalis  formula  f; 

when  this  was  the  case,  the  object  of  the  action 
was  merely  to  establish  a  point  which  it  was  necessary  to  have 

*  Gaius,  iv.  42.  t  Gaius,  iv.  44.  133. 
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settled  with  a  view  to  a  fiitare  action.  The  decision  of  such  a 
preliminary  point  was  called  a  prajudicium.  Of  course  the 
inientio  took  any  form  that  best  suited  the  case ;  and  it  was 
the  intentumes  that  were  so  carefully  preserved  as  precedents, 
and  so  keenly  debated  by  the  contendiug  parties.  Sometimes 
the  grounds  of  the  defence  made  part  of  the  inientio.  The 
defendant  might  admit  the  plaintiff's  statement,  but  say  that 
there  were  special  circumstances  to  take  this  particular  case  out 
of  the  general  rule  of  law  under  wliich  it  would  naturally  fall. 
He  might  own,  for  instance,  that  he  had  bought  a  slave  at  the 
price  alleged,  but  say  that  he  had  been  induced  to  do  so  by 
„  fraud.     This  plea  was   called  an  excepiio  {i.  e.  a 

^^^  '  taking  out),  and  was  made  to  form  part  of  the  an* 
ieniio,  some  such  words  as  these  being  added :  si  in  ea  re  nihil 
dolo  mah  Auli  Agerii  factum  sit  neque  fiat.  The  plaintiff, 
again,  might  have  something  to  urge  as  an  exception  in  reply 
r^^,-^-  to  this  plea:  his  answer  was  called  replicatio;  if 
'^  '  the  defendant  had  a  further  answer,  it  was  called  a 
dupUcatio,  the  plaintiff's  further  reply  a  iriplicatio,  and  so  on. 
There  was  also  sometimes  an  accessory  part  of  the  formula 
called  the  prascripiiOy  placed,  as  its  name  denotes,  at  the 
beginning  of  the  yfhole  formula  for  the  purpose  of  limiting  the 
enquiry.  The  plaintiff  might,  for  instance,  wish  that,  in  en- 
forcing a  security  on  which  payments  were  due  from  time  to 
time,  the  action  brought  to  try  whether  this  security  was  valid 
should  only  affect  his  claim  to  payments  already  due,  so  that  if 
he  £Euled  he  might  have  a  further  action  for  future  payments. 
In  such  a  case  some  such  words  as  ea  res  agatur  cujus  rei  dies 
fuit  (let  the  enquiry  only  be  made  as  to  the  sum  for  the  pay- 
ment of  which  the  time  has  arrived)  were  prefixed  to  the 
formula.  Gradually,  however,  the  pr^escriptio  fell  into  dis- 
use, and  the  inientio  and  excepiio  were  so  constructed  as  to 
serve  every  purpose  for  which  it  had  been  employed. 

107.  In  the  Boman  system  of  civil  process  the 

LUUwnr  ijjjj^  when  a  contested  right  was  to  be  considered  as 
tutatxo. 

really  made  the  subject  of  litigation,  was  very  care- 

fiilly  marked.    It  was  very  necessary  that  this  should  be  clearly 
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ascertained;  the  claimant  in  whose  fayour  the  ultimate  decision 
was  given,  was  entitled  to  all  that  accrued  to  the  thing  claimed 
from  this  moment;  and  when  once  a  point  had  been  submitted 
to  litigation  it  could  not  be  again  litigated,  both  parties  sur- 
rendered all  their  interest  into  the  hands  of  the  court,  which 
assigned  to  the  successful  claimant  such  a  fresh  interest  in  the 
thing  claimed,  as  might  appear  to  be  due  to  him.  This  time 
was  marked  by  each  party,  at  the  end  of  the  proceedings  before 
the  magistrate,  calling  bystanders  to  witness,  that  they  sub- 
mitted the  matter  to  the  decision  of  the  judge*.  This  was 
called  the  litis  contestatio.  In  process  of  time  the  ceremony 
might  be  omitted,  or  at  any  rate  become  a  mere  form,  but 
the  conclusion  of  the  proceedings  before  the  magistrate  {in 
jure)  stiU  formed  the  crisis  at  which  the  claims  of  the 
different  parties  were  considered  to  be  finally  submitted  to  the 
decision  of  the  law.  The  litis  contestatio  belongs,  of  course,  to 
all  the  three  periods  of  the  Roman  civil  process:  but  it  is 
so  often  spoken  of  with  reference  to  actions  under  the  for- 
mulary system,  that  it  is,  perhaps,  most  convenient  to  notice  it 
here. 

108.  Actio  meant,  under  the  system  of  the  ac- 
theworS^  tions  of  law,  a  particular  form  of  procedure: 
tion  under  under  that  of  the  formul<e,  it  meant  the  right 
%^^,^^  granted  to  a  plaintiff  by  the  magistrate  to  seek 
'what  was  due  to  him  before  a  judge.  Sometimes, 
however,  the  formula  by  which  the  judge  was  to  determine 
the  right,  and  sometimes  the  judicium,  the  proceedings  by 
which  the  judge  determined  the  right,  were  spoken  of  as  if 
formula,  judicium,  and  a^tio  were  synonymous  terms.  Under 
the  system  oi  formulcd  there  were  many  divisions  of  actions, 
according  to  the  form  which  the  right  given  by  the  magistrate 

^  assumed.      The  most  important  division,  perhaps. 
Divisions  of  ^1.  X  •   X         i.-  •  J    .  . 

€uAion»,        "^^  ^^^^  "^^  actions  1»  rem  and  tn  personam  f. 

If  the  object  of  the  proceedings  was  to  enforce  a 

♦  Fkstub,  tvh  voce  CofUMtari,~-Dig,  xxviii.  1.  20. 
t  Qaius,  iv.  1. 
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right  to  a  thing,  then  thefarmula  ran, '  si  paret  hominem  Auli 
Agerii  esse:'  if  to  enforce  an  obligation,  then  ihe  formula  ran, 
«  paret  Numerium  Negidium  Auli  Agerii  dare  opertere;  and 
it  was  according  to  this  difference  in  the  intentio  that  actions 
were  said  to  be  in  rem  or  in  personam.  Vindicaiio  came 
to  be  used  as  a  generic  term  for  actions  in  rem^  and  condiciio 
for  actions  in  personam.  Another  important  division  was  that 
of  aciiones  in  jus  concepitB  and  in  factum  concepts*.  In 
the  former,  the  judge  had  to  decide  whether  the  claim  of  the 
plaintiff  was  legally  just;  in  the  latter,  whether  a  particular  fact 
was  true.  If  it  were  true,  then  the  magistrate  directed  the 
judge  to  pronounce  a  particular  sentence,  and  by  this  means 
many  claims  were  enforced  which  by  the  letter  of  the- law  were 
not  valid.  In  an  actio  in  jus  concepta,  the  judge  was  directed 
to  inquire,  for  instance,  whether,  according  to  the  usual  rules  of 
law»  a  valid  contract  had  been  made.  In  an  actio  in  factum 
concepta,he  was  directed  to  inquire  whether  AultM  Agerius  did 
a  particular  thing ;  if  he  did,  the  magistrate,  making  the  law 
for  the  particular  case,  provided  what  was  to  be  the  consequence. 
Another  division  of  action  separated  those  which  were  esta- 
blished by  law  or  precedent  for  the  enforcement  of  some  parti- 
cular tight  {direcUs)  from  the  utiles  f,  that  is,  those  which,  by 
an  extension  of  the  directs,  embraced  cases  analogous  to,  but 
not  among  those  to  which  the  directs  applied.  Sometimes, 
again,  actions  were  said  to  be  strictijurisX,  when  the  judge  was 
to  decide  rigidly  according  to  the  letter  of  the  law,  as  opposed 
to  those  iomefidei,  in  which  he  was  to  allow  his  decision  to  be 
affected  by  equitable  considerations,  the  nature  of  the  case 
determining  whether  one  or  the  other  kind  of  action  was  ap- 
propriate. There  are  also  numberless  other  divisions  of  actions, 
into  which  it  is  unnecessary  to  enter  here ;  one  species,  how- 
ever» the  actiones  arbitraritB^,  deserves  a  passing  notice.  In 
these  actions  the  judge  had  the  power  of  calling  on  the  defen- 
dant to  give  such  compensation  to  the  plaintiff  as  he  might 

*  Qaiub,  iv.  37.  45.  47.  t  Qaius,  iv.  38. 
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tliink  fit  to  direct  They  were,  therefore,  especially  adapted  to 
secure  a  plaintiff  receiving  the  particular  thing  which  had  been 
the  sabject  of  a  contract,  and  not  its  money  yalne.  The 
judge  made  a  preliminary  order  commanding  the  defendant 
to  give  the  thing,  and  only  enforced  the  pecuniary  condem- 
nation in  case  of  his  refusal  or  inability  to  restore  the  thing 
itself.  * 

109.  In  speaking  of  actions  under  the  system  of 
/ormulofy  it  is  impossible  to  pass  over  without  notice 
the  interdicts  of  the  praetor*,  though  they  were  only  inciden- 
tally connected  with  actions.  An  interdict  was  an  order  issued 
by  the  praetor,  and  was  in  fact  an  edict  addressed  to  a  particular 
individual  with  reference  to  a  particular  thing.  Vim  fieri  veto, 
exhibiasy  restituas,  *  I  forbid  you  to  have  recourse  to  violence, 
you  are  to  produce,  you  are  to  restore':  such  were  the  forms 
in  which  these  commands  were  couched.  Interdicts  were 
granted,  generally  where  some  danger  was  apprehended,  or 
some  injury  was  being  done  to  something  to  which  a  public 
character  attached;  as,  for  instance,  if  a  road  was  stopped 
up;  but  they  were  also  granted  to  protect  private  interests, 
if  the  necessity  for  the  interference  of  a  magistrate  was  imme- 
diate. If  the  person  to  whom  the  interdict  was  addressed 
acquiesced  and  obeyed  the  praetors  injunction,  nothing  re- 
mained to  be  done ;  but  if  he  refused  to  obey,  the  magistrate 
then  referred  to  the  decision  of  a  judge,  whether  the  terms  of 
the  interdict  ought  to  be  complied  with.  For  instance,  the 
interdict  rem  restitua»  might  have  been  issued ;  but  the  person 
to  whom  it  was  directed  might  deny  that  by  law  he  was  bound 
to  restore  the  thing.  On  his  stating  this  to  the  magistrate,  the 
magistrate  would  give  an  action  to  try  the  question,  shaping 
the  terms  of  the  interdict  into  the  inientio  of  the  formula,  m 
paret  A.  A.  rem  restiiuere  oportere^  S^c,  And  it  is  thus  that 
interdicts,  which  are  properly  preliminary  edicts  pronounced 
between   two  parties  {inter  duos  dicta),  are  connected  with 
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actions,  as  tbeir  validity  depended  on  no  action  being  brought 
to  contest  them,  or  the  result  of  an  action  being  to  support 
them. 

110.  There  were  under  the  system  ot  far- 
^1^'"^^  fnuUB  certain  cases  which  the  magistrate  de- 
cided without  sending  to  a  judge;  In  these 
cases  the  magistrate  was  said  extra  ardinetn  cognoscere,  and 
the  proceedings  were  termed  extra  ordinem  coffniiiones, 
judicia^  or  acfiones.  Among  the  cases  in  which  the  magis- 
trate proceeded  in  a  summary  way,  were  restilutiones  in  inte- 
ffrum^  (that  is,  certain  cases  in  which  he  restored  a  person 
suffering  fiom  something  from  which  he  ought  not  by  law  to 
suffer,  to  the  same  position  as  he  had  occupied  before  the 
injury  was  sustained,)  and  cases  relating  to  Jtdeicommissa, 
But  he  was  called  upon  most  frequently  to  proceed  in  this  way 
in  order  to  give  execution  of  the  sentence  of  a  judge.  The 
old  modes  of  execution,  the  Tnanus  injectio  and  pignoris  capio, 
remained,  though  under  a  mitigated  form ;  but  a  new  method 
of  execution  was  also  permitted  by  the  prsetor,  and  was  much 
more  generally  adopted.  The  creditors  were  placed  in  full 
possession  of  all  that  the  debtor  had  belonging  to  him ;  his 
persona  was,  in  fact,  transferred  to  them.  This  was  termed  the 
misno  in  bonorum  possessionem.  After  a  certain  delay,  the 
creditors  sold  their  interest  in  the  debtor  s  property  to  the 
person  who  would  offer  to  pay  the  largest  proportion  of  the 
sums  they  claimed.  He  became  the  purchaser,  and  this 
emptio  bonorum  transferred  to  him  the  persona,  or  legal 
existence  of  the  debtor,  who  thereby  suffered  a  capitis  demi- 
nuHo,  and  became,  in  the  language  of  the  law,  'infamous.' 
It  was  in  the  exercise  of  his  '  extraordinary '  jurisdiction  that 
the  magistrate  gave  this  mode  of  execution. 

111.  In  the  third  period  of  the  Boman  system 
Tkifd  period  of  civil  process,  the  period  of  extrctordinaria 
M^cfcM  J^^^>  ^^  summary  jurisdiction  was  the  only 
proees9.  jurisdiction  the  magistrate  exercised.    There  was 

J?*  ^-^z^  ^o  longer  any  distinction  between  jus  and  judi- 
da,  cium;  the  magistrate  and  the  judge  were  the 
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Bame  person.  By  a  constitntion  published  a.d.  294,  Diocle* 
tian  directed  all  magistrates  in  the  provinces  to  decide  causes 
themselves.  The  practice  was,  in  course  of  time,  extended 
throughout  the  whole  of  the  empire ;  and  in  the  days  of  Jus- 
tinian, it  was  possible  to  speak  of  the  ordinaria  judicia  as 
quite  past  *, 

1 12.  In  the  days  of  the  later  emperors,  the  provinces 
*  were  classed  together  into  prcefectures.  Over  each 
province  was  a  presses,  who  had  a  vicarius,  or  vice-president, 
under  him,  and  who,  either  himself  or  by  his  vicarius,  tried  all 
cases  above  a  certain  amount,  fixed  by  Justinian  at  300  solidi; 
cases  below  that  amount  were  tried  by  inferior  judges,  called 
judices  pedanei.  The  great  cities,  such  as  Constantinople  and 
Alexandria,  were  under  a  separate  jurisdiction.  The  praetorian 
prefect  was  the  head  judge  of  appeal ;  but  a  final  appeal  lay  to 
the  emperor  himself. 

113.  In  the  time  of  Justinian,  an  action  was 
c^urt.  ^^  begun  by  the  plaintiff  announcing  to  a  magistrate 
that  he  wished  to  bring  an  action,  a  proceeding 
which  was  termed  the  denuntiatio  actionis,  and  fomishing  a 
short  statement  of  his  case ;  this  statement,  called  the  libellus 
conveniionis,  the  magistrate  sent  by  a  bailiff  of  the  court  {exe* 
cutor)  to  the  defendant  The  parties  or  their  procurators  ap- 
peared before  the  magistrate,  and  the  magistrate  decided  the 
case.  Exceptio  was  still  used  as  the  term  to  express  the  plea 
of  the  defendant,  which  he  generally,  of  course,  reduced  to 
writing,  but  apparently  not  only  was  he  not  obliged  to  do  so, 
but  it  was  not  even  necessary  in  all  cases  for  the  plaintiff  to 
put  his  plaint  into  writing ;  if  he  did  not,  the  executor  would 
merely  tell  the  defendant,  by  word  of  mouth  that  an  action  had 
been  brought  against  him,  perhaps  adding  a  general  statement 
of  the  object  for  which  it  was  brought  The  litis  contestaiio 
took  place  directly  the  magistrate  began  to  hear  the  cause. 
The  condemnation  was  no  longer  merely  a  pecuniary  one,  but 
the  system  of  execution  was  not  materially  different  £rom  what 
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.  it  had  been  under  the  prsBtorian  system.    An  ac- 

tkemrd^  ^^^'  ^*  ^^7  ^®  observed,  now  that  the  distinction 
Hon  under  between  the  magistrate  and  the  judge  was  at  an 
u  stfstem.  ^j^  meant  the  right  which  the  law  gave  to  seek 
the  assistance  of  a  magistrate  to  enforce  rights^  and  also  the  act 
of  seeking  such  assistance*. 


*  The  distinction  in  the  meaning  of  the  word  actio  at  different  pe- 
riods of  Boman  law  ia  given  very  clearly  by  O&touls,  OinSraluation  du 
droit  romain^  117, 118. 


INSTITUTIONUM 


JUSTINIANI 


LIBBI   IV. 


INSTITUTIONUM 


JUSTINIANI 


PROCEMIUM. 


IS  KOMIHE   DOKINI   K03TBI  JE8U 
CHBISTI. 

IXPERATOB  CmSAS.  FlAYTOS,  JuSTINIA- 
«US,   AlAMAiaCUS,    GOTHICUS,    FkiN- 

ciCTJs,  Gebmanicus,  Anticus,  Alani-  ♦ 

CU8,  VaNDALICUS,  AfRICANUS,  PIU8, 
FELIX,  INCLYTUS,  VICTOR  AC  TRIUM- 
PHATOR,  SEaiPER  AUGUSTUS  CUPIBiB 
LEOUK  JUTENTUTI. 

Imperatoriam  m^estatem  non  so- 
lum armis  decoratam,  sed  etiam  legi- 
bos  oportet  esse  armatam,  nt  ntrum- 
qoe  tempus  et  bellorum  et  pacis  recte 
possit  gnbemari;  et  princeps  Bo- 
manas  yictor  ezistat  non  solum  in 
bostUibns  pneliis,  sed  etiam  per  legi- 
timos  tramites  calumniantimn  iniqui- 
tates  expellens,  et  fiat  tam  juris  reli- 
gionssimus,  quam  victis  hostibus 
triomphator. 

1.  Qaoram  utramque  viam  cam 
sommis  vigiliis  snmmaqne  proyiden- 
tia,  annnente  Deo,  perfecimns.  Et 
bellieos  qnidem  sudores  nostros  bar- 
barieoB  gentes  sub  juga  nostra  de- 
daetie  eognoscant,  et  tam  Africa  quam 
ftliffi  nnmerosfiB  provindsB  post  tanta 
tempomm  spatia,  nostris  victoriis  a 
eodesti  Nomine  pnestitis,  itemm  di- 
tioni  BomanflB  nostroqne  additse  im- 
perio  protestantnr;  omnes  vero  po- 
poU  legibus  jam  a  nobis  promulgads 
Tel  compositis  regantur. 


IN  THE   NAME   OF   OUB  LORD  JESUS 
CHRIST. 

The  Emperor  C^sar  Flavius  Justi- 

NIANUS,  vanquisher  OF  THE  AlaMANI, 

Goths,  Francs,  Germans,  Antes, 
Alani,    Vandals,   Africans,   pious, 

HAPPY,  glorious,  TRIUMPHANT  CON- 
QUEROR, EVER  August,  to  the  youth 
desirous  of  studying  the  law, 
greeting. 

The  imperial  mi^esty  should  be 
not  only  made  glorious  by  arms,  but 
also  strengthened  by  laws,  that,  alike 
in  time  of  peace  and  in  time  of  war, 
the  state  may  be  well  governed,  and 
that  the  emperor  may  not  only  be  vic- 
torious in  the  field  of  battle,  but  also 
may  by  every  legal  means  repel  the 
iniquities  of  men  who  abuse  the  laws, 
and  may  at  once  religiously  uphold 
justice  and  triumph  over  his  con- 
quered enemies. 

1.  By  our  incessant  labours  and 
great  care,  with  the  blessing  of  God, 
we  have  attained  this  double  end. 
The  barbarian  nations  reduced  under 
our  yoke  know  our  efiforta  in  war ;  to 
which  also  Africa  and  very  many  other 
provinces  bear  witness,  which,  after 
so  long  an  interval,  have  been  re- 
stored to  the  dominion  of  Rome  and 
our  empire,  by  our  victories  gained 
through  the  favour  of  heaven.  All 
nations  moreover  are  governed  by 
laws  which  we  have  either  promul- 
gated  or  arranged. 
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2.  Et  cum  sacratissimas  constitn- 
tiones  antea  confusas  in  luculentam 
ereximns  consonantiam,  tuncnostram 
extendimus  curam  ad  immensa  vete- 
ris  pnidentiiB  volumina ;  et  opus  des- 
peratum,  quasi  per  medium  profun- 
dum  euntes,  ccelesti  favore  jam  adim- 
plevimus. 

3.  Cum  que  hoc  Deo  propltio  per- 
actum  est,  Triboniano  viro  magni- 
fico,  magistro  et  exqnaBstore  sacri 
palatii  nostri,  nee  non  Theophilo  et 
Borotheo  viris  illustribus,  antecesso- 
ribus  nostris  (quorum  omnium  soler- 
iiam  et  legum  scientiam  et  circa  nos- 
tras jussiones  fidem  jam  ex  mnltis 
rerum  argumentis  accepimus)  con- 
vocatis,  mandavimuB  specialiter  ut 
noRtra  auctoritate  nostrisque  snasio- 
nibus  Institutiones  componerentf  ut 
liceat  vobis  prima  legum  cunabula 
non  ab  antiquis  fabulis  discere,  sed 
ab  imperiall  splendore  appetere;  et 
tarn  aures  quam  anime  vestrfe  nihil 
inutile  nihilque  perperam  positum, 
sed  quod  in  ipsis  rerum  obtinet  argu- 
mentis, accipiant.  £t  quod  priore 
tempore  vix  post  quadriennium  prio- 
ribus  contingebat,  ut  tunc  consUtu- 
Uones  imperatorias  legerent,  hoc  vos 
a  primordio  ingrediamini :  digni  tan  to 
honore  tantaque  reperti  felicitate,  ut 
et  initium  vobis  et  finis  legum  erudi- 
tionis  a  voce  principali  procedat. 


4.  Igitur  post  libros  quinquaginta 
Digestomm  seuPandectarum,  in  qui- 
bus  omne  jus  antiquum  collatum  est, 
quos  per  eumdem  virum  excelsum 
Tribonianum  nee  non  ceteros  viros 
illustres  et  facundissimos  confecimus, 
in  bos  quatuor  libros  easdem  Insti- 
tutiones partiri  jussimus,  ut  sint  to- 
tius  legitimse  scientife  prima  ele- 
menta. 

6.  In  quibus  breviter  expositum 
est  et  quod  antea  obtinebat,  et  quod 
postea  desuetudine  inumbratum  im- 
periali  remedio  illuminatum  est 

G.  Quas  ex  omnibus  antiquorum 
Institutionibus,  et  pnocipue  ex  com- 


2.  When  we  had  arranged  and 
brought  into  perfect  harmony  the 
hitherto  confused  mass  of  imperial 
constitutions,  we  then  extended  our 
care  to  the  endless  volumes  of  an- 
cient law;  and,  sailing  as  it  were 
across  the  mid  ocean,  have  now  com- 
pleted, through  the  favour  of  heaven, 
a  work  we  once  despaired  of. 

3.  When  by  the  blessing  of  God 
this  task  was  accomplished,  we  sum- 
moned the  most  eminent  Trihonian, 
master  and  ex-quaestor  of  our  palace, 
together  with  the  illustrious  Theo- 
philus  and  Dorotheus,  professors  of 
law,  all  of  whom  have  on  many  occa- 
sion proved  to  us  their  ability,  legal 
knowleige,  and  obedience  to  our 
orders ;  and  we  specially  charged  them 
to  compose,  under  our  authority  and 
advice,  Institutes,  so  that  you  may  no 
more  learn  the  first  elements  of  law 
from  old  and  erroneous  sources,  but 
apprehend  them  by  the  dear  light  of 
imperial  wisdom ;  and  that  your  minds 
and  ears  may  receive  nothing  that  is 
useless  or  misplaced,  but  only  what 
obtains  in  actual  practice.  So  that, 
whereas,  formerly,  the  foremost  among 
you  could  scarcely,  after  four  years* 
study,  read  the  imperial  constitutions, 
you  may  now  commence  your  studies 
by  reading  them,  you  who  have  been 
thought  worthy  of  an  honour  and  a 
happiness  so  great  as  that  the  first 
and  last  lessons  in  the  knowledge  of 
the  law  should  issue  for  you  from 
the. mouth  of  the  emperor. 

4.  When  therefore,  by  the  assist- 
ance of  the  same  eminent  person 
Trihonian  and  tliat  of  other  illustri- 
ous and  learned  men,  we  had  com- 
piled  the  fifty  books,  called  Digests 
or  Pandects,  in  which  is  collected  the 
whole  ancient  law,  we  directed  that 
these  Institutes  should  be  divided 
into  four  books,  which  might  serve 
as  the  first  elements  of  the  whole 
science  of  law. 

0.  In  these  hooks  a  brief  exposi- 
tion is  given  of  the  ancient  laws,  and 
of  those  also,  which,  overshadowed 
by  disuse,  have  been  again  brought 
to  light  by  our  imperial  authority. 

6.  These  four  books  of  Institutes 
thus  compiled,  from  all  the  Institutes 
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mentariis  Oaii  nostri  tarn  Institntio- 
nam  qaam  rerum  ootidianoram,  aliis- 
que  maltis  commentariis  compositas 
cnm  tres  pnedicti  viri  pradentes  nobis 
obtolenint,  et  legimus  et  cognovimus 
et  pleniBsimum  noetramm  constita- 
tionam  robur  eis  accommodaYimus. 


7.  Smnma  itaqne  ope  et  alacri  stu- 
dio has  leges  nostras  accipite;  et 
Tosmetipsos  sic  eraditos  ostendite,  nt 
spes  T08  pulcherrima  foveat,  toto  legi- 
time opere  perfecto,  posse  etiam  nos- 
tram  rempnblicam  in  partibos  ejus 
Tobis  credendiB  gubernari. 


D.  GP.  XL  calend.  deeembris,  D. 
JcsTDOANO  PP.  A.  III.  cons. 


left  us  by  the  ancients,  and  chiefly 
from  the  commentaries  of  our  Gains, 
both  from  his  Institutes  and  his  Jour- 
nal, and  also  from  many  other  com- 
mentaries, were  presented  to  lis  by 
the  three  learned  men  we  have  above 
named.  We  read  and  examined 
them,  and  have  accorded  to  them  all 
the  force  of  our  constitutions. 

7.  Beceive,  therefore,  with  eager- 
ness, and  study  with  cheerful  dili- 
gence, these  our  laws,  and  show  your- 
selves persons  of  such  learning  that 
you  may  conceive  the  flattering  hope 
of  yourselves  being  able,  when  your 
course  of  legal  study  is  completed, 
to  govern  our  empire  in  the  difierent 
portions  that  may  be  entrusted  to 
your  care. 

Given  at  Constantinople  on  the 
eleventh  day  of  the  calends  of  De- 
cember, in  the  third  consulate  of  the 
Emperor  Justinian,  ever  August 
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Tit.  I.    DE  JUSTITIA  ET  JUEE. 

JusTiTiA  est  constans  et  perpetna  Justice  is  the  constant  and  per- 

Tolontas  jus  samn  cniqiie  tiibuendi.        petoal  wish  to  render  every  one  his 

dne. 

D.  i.  1. 10. 

This  definition  is  borrowed  from  Ulpian  (D.  i.  1.  10),  as  is 
that  of  jurispradence  in  the  next  section.  Justitia  is  the  con- 
stant disposition  to  follow  \f\idXju8  iprescribes,  j)erpetua  mean- 
ing, "  on  every  occasion  that  oflfers."  Some  editions  read  voluntas 
tribuens,  a  disposition  that  renders  what  is  due,  which  justice 
is  when  it  is  seen  in  action.  By  jus  {id  quod  jussum  est)  is 
meant  all  that  is  imposed,  or  that  by  a  contemplation  of  the 
higher  law  of  nature,  we  conceive  ought  to  be  imposed,  as  a 
rule  of  action,  on  the  dwellers  in  a  particular  state  by  the  gene- 
ral authority  of  that  state.  G^lsus  defined /;/«  (D.  i.  1.  1)  as 
ars  boni  et  aqui,  the  doctrine  of  all  that  is  good  and  equi- 
table. If  we  wish  to  separate  distinctly  the  province  of  jus 
from  that  of  morality,  we  must  understand  this  to  mean  all  of 
that  which  is  good  and  equitable,  that  we  think  ought  to  take 
the  form  of  law,  that  is,  be  imposed  as  obligatory  by  the  supreme 
authority.     (See  Introd.  sec.  39,  40.) 

It  may  be  observed  here,  that  the  sphere  of  natural  \q,w,  j'us 
naturalsy  is  co-extensive  with  that  of  morality,  but  that  they 
differ  in  the  mode  in  which  they  severally  regard  this  sphere. 
The  sphere  of  both  is  right  and  wrong,  good  and  evil ;  natural 
law  pronounces  what  in  this  sphere  God,  through  the  medium 
of  our  reason,  enjoins  as  right,  and  forbids  as  wrong.  Morality 
sees  in  right  and  wrong  a  field  in  which  the  free-will  of  man 
is  to  make  its  choice.  If  man,  as  a  free  agent,  chooses  what 
God  enjoins,  we  may  speak  indifierently  of  that  which  he 
chooses  as  being  right  by  natural  law  or  right  morally.    Jus^ 
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taken  absolutely,  has  a  sphere  less  than  that  of  morality,  as  it 
only  includes  that  portion  of  right  which  is,  or  we  conceive 
ought  to  be,  enjoined  by  civil  authority.  We  have  no  word  in 
English  that  expresses  jus  accurately.  "Bight"  is  sometimes 
adopted,  but  is  too  wide  in  its  application,  as  it  may  mean 
morally  right,  or  legally  right,  whereas  the  exact  equivalent  of 
jus  would  be,  '*  that  which  is  in  fact,  and  in  theory  should  be, 
legally  right." 

1.  'Jnriflpradentia  est  divinamm  1.  Jorisprudence  is  the  knowledge 
atqae  hnmanaram  rerum  noUtia,  of  things  divine  and  human;  the 
josti  atque  injusti  scientia.                     science  of  the  just  and  the  unjust. 

D.i.  1.10.2. 

Jurisprudentia  is  the  knowledge  of  what  is  jus,  and  jus 
not  only  lays  down  the  rights  and  duties  of  men  {res  kumana), 
but  also  the  mode  in  which  religious  worship  is  to  be  carried 
on  and  is  to  enter  into  the  administration  of  law  and  the 
government  of  the  state  (res  divina).  The  place  which  the 
sacred  or  pontifical  law  held  in  the  Roman  system  was  so  con- 
spicuous that  no  Soman  jurisprudent  could  fail  to  treat  of  res 
divines  in  this  sense  as  a  part  of  law.  The  jurisprudent  is,  of 
course,  only  concerned  with  things  divine  and  human,  so  far  as 
to  examine  what  in  them  is  just  and  unjust. 

2.  His  igitur  generaliter  cognitis,  2.  Having  explained  these  general 
et  indpientibus  nobis  exponere  jura      terms,  we  think  we  shall  commence 
populi  Bomani,  ita  videntur  posse      our  exposition  of  the  law  of  the  Ro- 
tradi  oommodissime,  si  primo  levi  ac      man  people  most  advantageously,  if 
simplici  via,  post  deinde  diligentis-      we  pursue  at  first  a  plain  and  easy 
sima   atque   exactissima  interpreta-      path,  and  then  proceed  to  explain 
tione  singula  tradantur.    Alioquin,  si      particular  details  with    the    utmost 
statim  ab  initio  nidem  adhuc  et  in-      care  and  exactness.    For,  if  at  tlie 
iirmum  animum  studiosi  multitudine      outset  we  overload  the  mind  of  the 
aut   varietate    rerum    oneraverimus,      student,  while  yet  new  to  the  subject 
duorum  alterum,  aut  desertorem  stu-      and  unable  to  bear  much,  with  a  mul- 
diorum  efficiemus,  aut  cum  magno      titude  and  variety  of  topics,  one  of  two 
labore,  sflepe  etiam  cum  diffidentia      things  wiU  happen — we  shall  either 
qu8B  plerumque  juvenes  avertit,  serins      cause  him  wholly  to    abandon    his 
ad  id  perducemus^  ad  quod  leviore      studies,  or,  after  great  toil,  and  often 
via  ductus  sine  magno  labore  et  sine      after  great  distrust  of  himself  (the 
nlla  diffidentia  maturius  perduci  po-      most  frequent  stumbling-block  in  the 
tuisset.                                                      way  of  youth),  we  shall  at  last  con- 
duct him  to  the  point,  to  which,  if 
he  had  been  led  by  an  easier  road, 
he  might,  without  great  labour,  and 
without    any    distrust    of    his    own 
powers,  have  been  sooner  conducted. 

3.  Juris  prfficepta  sunt  hec:  ho-  3.  The  maxims  of  law  are  these: 
neste  vivere,  alterum  non  Isedere,  to  live  honestly,  to  hurt  no  one,  to 
suum  cuique  tribuere.                              give  every  one  his  due. 
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D.  i.  1.  10. 1. 

These  juris  fracepta  are  not  rules  of  law,  but  short  statements 
of  the  chief  moral  obligations  on  which  rules  of  law  are  based. 
The  first  and  most  general  of  these  moral  obligations  is  that 
honeste  vivere,  to  live  honestly,  in  the  wide  acceptation  of  the 
word  "  honest "  in  which  it  connotes  the  general  fulfilment  of 
social  duties.  Sometimes,  although  not  generally,  this  obhga- 
tion  takes  the  shape  of  positive  law,  as  when,  for  instance,  the 
marriage  of  very  near  relations  is  forbidden.  How  rules  of 
positive  law  are  based  on  the  two  other  prtscepta  juris  is  too 
obvious  to  need  explanation. 

The  Bomans  clearly  perceived  the  distinction  between  jus 
and  morality — Non  omne  quod  licet,  honestum  est,  says 
Paul  (D.  i.  17.  144.);  not  all  that  is  permitted  by  law  is 
morally  right  The  obligation  honeste  vivere  was  much  wider 
in  its  application  than  could  be  expressed  by  positive  law. 

4.  Hi:yus  stadii  dius  suntposidones,  4.  The  study  of  law  is  divided  into 

pablicnm  et  priyatiim.  Publicum  jus  two  branches ;  that  of  public  and  that 
est,  quod  ad  statum  rei  Romanae  spec-  of  private  law.  Public  law  regards 
tat;  privatum,  quod  ad  singnlorum  the  goyernment  of  the  Roman  Em- 
utilitatem.  Dicendum  est  igitur  de  pire ;  private  law,  the  interests  of  indi- 
jure  private,  quod  tripertitum  est ;  viduals.  We  are  now  to  treat  of  the 
collectum  est  enim  ez  naturalibus  latter,  which  is  composed  of  three 
proceptis  ant  gentium  aut  civilibus.      elements,   and  consists  of  precepts 

belonging  to  natural  law,  to  the  law 
of  nations,  and  to  the  civil  law. 

D.  i.  1. 1.  2. 
Both  the  jus  publicum  and  the  jus  privatum  fall  under 
municipal  law,  that  is,  the  law  of  a  particular  state. .  Publicum 
jus  in  sacris,  in  sacerdotibus,  in  magistratibus  consistit. 
(D.  i.  1.  1.)  Public  law  regulates  religious  worship  and  civil 
administration ;  private  law  determines  the  rights  and  duties  of 
individuals.  Jus  gentium  is  the  rules  of  right  which  govern 
the  transactions  of  social  life  and  nations  in  their  dealings  with 
each  other.  Jus  civile  here  means  the  law  pecuUar  to  the  Ro- 
man state. 


Trr.  II.  DE  JURE  NATURALI,  GENTIUM  ET  CIVILI. 

Jus    naturale    est,    quod  natnra  The    law  of  nature    is  that  law 

omnia  animalia  docuit :  nam  jus  istud  which  nature  teaches  to  all  animals. 

non  humani  generis  proprium  est,  For  this  law  does  not  belong  ezclu- 

sed  omnium  animalium  quse  in  coolo,  sively  to  the  human  race,  but  belongs 

quae  in  terra,  qn®  in  mari  nascuntur.  to  aU  animals,  whether  of  the  earth, 

Hinc  descendit  maris  atque  feminsB  the  air,  or  the  water.     Hence  pro- 

conjnnctio,  quam  nos  matrimonium  ceeds  the  union  of  male  and  female, 

•ppellamus  ;    liino    liberorum    pro-  winch  we  term  matrimony ;  hence  the 

ereatio,    hinc    educatio.      Yidemus  procreation    and  education  of  chil- 
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etenim  cetera  quoque  animalia  istius      dren.    We  see,  indeed,  that  all  the 
juris  peritia  censeri.  other  animals  besides  man  are  con- 

sidered as  having  knowledge  of  this 
law. 

D.  i.  1. 1.  3. 
This  description  of  natural  law  is  taken  from  Ulpian  (D.  i. 
1.1.3),  who  makes  a  three-fold  division  of  law,  adopted  here, 
into  the  JUS  gentium,  jus  civile ,  Q,nd  jus  naturale;  the  last 
being  quite  distinct  from  natural  law  in  the  sense  of  that  law 
which  is  based  on  man's  natural  reason,  and  being  scarcely  in 
any  sense  a  division  of  law  at  all,  but  merely  the  result  of 
observing  that  many  things,  such  as  animal  instincts  and 
wants,  which  afford  matter  for  the  regulations  of  human  law, 
are  shared  by  man  with  the  brute  creation.  The  Stoic  defini- 
tion of  virtue  was,  living  according  to  nature;  and  as  brutes 
lived  according  to  their  nature,  it  was  hence,  perhaps,  that 
they  seemed  to  be  following  the  same  law  as  man,  who  is 
bound  to  live  after  his  nature,  ought  to  follow.  But  to  speak 
of  the  brutes  following  a  law  in  the  same  sense  in  which  man 
ought  to  follow  laws,  is  to  confound  instinct  with  reason. 

1.  Jus  antem  civile  vel  gentium  ita  1.  Civil  law  is  thus  distinguished 
dividitur.  Omnes  populi  qui  legibus  from  the  law  of  nations.  Eveiy  com- 
et moribus  reguntur,  partim  sno  pro-  mnnity  governed  by  laws  and  ens- 
prio,  partim  communi  omnium  homi-  toms,  uses  partly  its  own  law,  partly 
num  jure  utuntur ;  nam  quod  quisque  laws  common  to  all  mankind.  The 
populus  ipse  sibi  jus  constituit,  id  law,  which  a  people  makes  for  its  own 
ipsius  civitatis  proprium  est,  voca-  government  belongs  exclusively  to 
tnrque  jiLS  civile,  quasi  jus  proprium  that  state,  and  is  called  the  civU  law, 
ipsius  civitatis.  Quod  vero  naturalis  as  being  the  law  of  the  particular 
ratio  inter  omnes  homines  constituit,  state.  But  the  law  which  natural 
id  apud  omnes  perseque  custoditur,  reason  appoints  for  all  mankind  ob- 
vocaturque  jus  gentium,  quasi  quo  tains  equally  among  all  nations,  and 
jure  omnes  gentes  utuntur.  £t  popu-  is  called  the  law  of  nations,  because 
lus  itaque  Bomanus  partim  suo  pro-  all  nations  make  use  of  it  The  peo- 
piio,  partim  communi  omnium  homi-  pie  of  Borne,  then,  are  governed 
num  jure  utitur :  quae  singula  qualia  partly  by  their  own  laws,  and  partly 
sint,  suis  locis  proponemus.  by  the  laws  which  are  common  to  all 

mankind.     We  wiU  take  notice  of 
this  distinction  as  occasion  may  arise. 

Gai.  i.  1. 
What  modem  writers  term  natural  law  is  here  called  the 
jus  gentium,  i.  e.  those  principles  of  right  dictated  by  our 
reason,  which  are  common  to  all  men  alike.  If  these  are 
looked  upon  as  constituting  the  basis  of  the  dealings  of  na- 
tions with  each  other,  they  form  what  we  call  the  jus  gentium^ 
that  is,  international  law.  They  also  enter  into  and  determine 
the  public  and  the  private  law  of  each  state ;  but  each  state, 
in  the  composition  of  its  own  public   and  private  law,  also 
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adds  certain  arbitrary  enactments.  The  enactments  of  each 
state  are  termed  by  the  Boman  writers  jm  civile,  or,  as  we 
should  say,  municipal  law.  This  jtds  civile  embraces  those 
principles  of  the  jus  gentium  which  are  incorporated  in  public 
or  private  law,  because,  though  these  principles  have  an  inde- 
pendent authority,  they  are  adopted,  or  perhaps  expressly 
enacted,  in  each  state,  by  the  same  power  which  makes  purely 
arbitrary  enactments. 


2.  Sed  jos  qaidem  civile  ex  nna- 
qnaqne  dTitote  appellatur,  velnti 
Adiemensiiim :  nam  si  qois  velit 
Soloois  vol  Draeonis  leges  appeUare 
jos  civile  Atheniensiozn,  non  eiraverit. 
Sie  enim  et  jus  quo  populus  Ro- 
manna  ntitor,  jas  civile  Romanomm 
appeUamns,  vel  jus  Quiridum  quo 
Quirites  ntuntur;  Romani  enim  a 
Qnirino  Quirites  appellantur.  Sed 
qnotiens  non  addimus  nomen  cigus 
sit  eivitatis,  nostrum  jus  signifi- 
camus:  sicuti  cam  poetam  dicimus 
nee  addimns  nomen,  subauditnr  apud 
GrsBcos  egregius  Homeins,  apud  nos 
Virgilios.  Jus  autem  gentium  omni 
humane  generi  commune  est;  nam 
nsa  exigente  et  hnmanis  necessita- 
tibus,  gentes  humane  quedam  sibi 
oonstitaerant  —  Bella  etenim  orta 
sunt  et  captivitates  secute,  et  servi- 
tutes  qxuR  sunt  natural!  juri  con- 
tnuri»;  jure  enim  naturali  ab  initio 
omnes  homines  liberi  nascebantur. 
Et  ex  hoe  jure  gentium,  omnes  pene 
contractus  introducti  sunt,  ut  emptio 
venditio,  locatio,  conduct!  o,  societas, 
depositum,  mutuum  et  alii  innumera- 
bUes. 


2.  Civil  law  takes  its  name  from 
the  state  which  it  governs,  as,  for 
instance,  from  Athens ;  for  it  would 
be  very  proper  to  speak  of  the  laws 
of  Solon  or  Draco  as  the  civil  law  of 
Athens.  And  thus  the  law,  which 
the  Boman  people  make  use  of,  is 
called  the  civil  law  of  the  Romans, 
or  that  of  the  Quirites,  as  being  used 
by  the  Quirites ;  for  the  Bomans  are 
caUed  Quirites  from  Quirinus.  But 
whenever  we  speak  of  civil  law,  with- 
out adding  the  name  of  any  state,  we 
mean  our  own  law;  just  as  the 
Greeks,  when  ^*  the  poet"  is  spoken 
of  without  any  name  being  expressed, 
mean  the  great  Homer,  and  we  Bo- 
mans mean  Virgil.  The  law  of  na- 
tions is  common  to  aU  mankind,  for 
nations  have  established  certain  laws, 
as  occasion  and  the  necessities  of 
human  life  required.  Wars  arose, 
and  in  their  train  followed  captivity 
and  slavery,  both  which  are  contrary 
to  the  law  of  nature ;  for  by  that  law, 
all  men  are  originally  bom  free.  Fur- 
ther, by  the  law  of  nations  almost  all 
contracts  were  at  first  introduced,  as, 
for  instance,  buying  and  selling,  let- 
ting and  hiring,  partnership,  bail- 
ments, loans,  and  very  many  others. 

D.  i.  1.  5. 
Jus  gentium  here  means  the  established  usages  of  man, 
growing  out  of  the  requirements  of  social  life,  such  as  the 
rights  of  war  and  the  different  kinds  of  contracts ;  and  these 
are  often,  as  in  the  case  of  slavery,  at  variance  with  natural 
law.  Jus  gentium  in  this  sense  includes  the  law  regulating 
the  dealings  of  one  nation  with  another,  to  which  modem 
writers  appropriate  the  term  jus  gentium,  but  which  is  ex- 
pressed more  correctly  by  the  term  jus  inter  gentes, 

3.  Constat  autem  jus  nostrum  ant  8.  Our  law    is   written    and  un- 

ex  soipto  aat  ex  non  scripto,  ut  apud      written,  just  as  among  the  Greeks 
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Graecos  tS>v  voyMv  ol  fuv  tyypa/cjxH, 
ol  be  aypaxfwi.  Scriptum  jus  est  lex, 
plebisciia,  senatus-coDsulta,  princi- 
pum  placita,  magistratuum  edicta, 
responsa  pradentium. 

4.  Lex  est  quod  populus  Bomanns, 
senatorio  magistratu  interrogante, 
veluti  consule,  constituebat  Pie- 
biscitnm  est  quod  plebs,  plebeio  ma- 
gistratu interrogante,  veluti  tribuno, 
constituebat.  Plebs  autem  a  populo 
eo  differt,  quo  species  a  genere ;  nam 
appellatione  populi  universi  cives  sig- 
nificantur,  connumeraUs  etiam  patri- 
ciis  et  senatoribus.  Plebis  autem 
appellatione,  sine  patriciis  et  senatori- 
bus, ceteri  cives  significantur.  Sed  et 
plebiscita,  lata  lege  Hortensia,  non 
minus  valere  quam  leges  cosperunt 


some  of  their  laws  were  written  and 
others  not  written.  The  written 
part  consists  of  laws,  plebUciiaf  gena- 
tus-consulta,  enactments  of  emperors, 
edicte  of  magistrates,  and  answers  of 
jurisprudents. 

4.  A  law  is  that  which  was  enacted 
by  the  Boman  people  on  its  being 
proposed  by  a  scnatorian  magistrate, 
as  a  consul.  A  pUbiscitum  is  that 
which  was  enacted  by  the  plebs  on 
its  being  proposed  by  a  plebeian 
magistrate,  as  a  tribune.  The  plcba 
differs  from  the  people  as  a  species 
from  its  'genus ;  for  all  the  citizens, 
including  patricians  and  senators,  are 
comprehended  in  the  people ;  but  the 
plebs  only  includes  citizens,  not  being 
patricians  or  senators.  The  plebia- 
cita  after  the  Hortensian  law  began 
to  have  the  same  force,  as  the  laws 
themselves. 


Gai.  i.  3. 

A  lex  or  populi  scilum,  to  use  a  word  made  by  the  com- 
mentators on  the  analogy  of  plebiscitum,  was  passed  originally 
only  in  the  comitia  curiata;  after  the  establishment  of  the 
comitia  centuriatay  in  both  these  comitia ;  but,  excepting  in 
the  case  of  conferring  the  imperium,  almost  always  in  the 
centuriata.     (See  Introd.  sec.  16.) 

The  lex  Hortensia,  467  A.u.c,  had  been  preceded  by  the 
lex  Valeria,  304  A.u.c,  and  the  lex  Publilia,  414  A.u.c, 
by  both  of  which  it  was  provided  thai  plebisciia  should  bind 
the  whole  people.  Either  the  effect  of  their  provisions  had 
been  disputed,  or  exceptions  had  been  made  to  them,  or  per- 
haps the  extension  of  the  authority  of  the  plebiscitum  which 
they  gave  was  not  so  complete  as  their  terms  would  seem  to 
imply,  (Nieb.  2.  366.)  The  term  lex  is  very  frequently  ap- 
plied to  plebisciia  as  well  as  to  populi  scita,  (See  Introd. 
sec.  16.) 


5.  Senatus  consultum  est  quod 
senatus  jubet  atque  constituit :  nam 
cum  auctus  esset  populus  Bomanus 
in  eum  modum  ut  difficile  esset  in 
unum  eum  convocari  legis  sanciendss 
causa,  aequum  visum  est  senatum  vice 
populi  consuli. 


5.  A  senaius-coruuUwn  is  that 
which  the  senate  commands  and  ap- 
points :  for,  when  the  Boman  people 
was  so  increased  that  it  was  difficult 
to  assemble  them  together  to  pass 
laws,  it  seemed  right  that  the  senate 
should  be  consulted  in  the  place  of 
the  people. 

Gai.  i.  4  ;    D.  i.  2.  2.  9.  • 

The  senatus-consultum  had  in  some  instances  the  force  of 
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a  law  even  in  the  times  of  the  republic,  for  we  have  a  few  pre- 
served of  a  date  antecedent  to  the  CsBsars,  which  undoubtedly 
had  the  force  of  law ;  but  they  all  relate  to  matters  of  social 
administration,  such  as  forbidding  burial  within  the  city,  or 
the  importation  of  wild  beasts.  (See  Introd.  sec.  16.)  But 
we  cannot  speak  of  senatus  consulta  as  a  substantial  part  of 
the  general  legislation  till  the  times  of  the  emperors,  when 
they  superseded  every  other  except  the  emperor's  enactments. 
The  appeal  of  the  emperor  to  their  authority  dwindled  down 
almost  immediately  into  a  mere  form.  (Cod,  i.  14.  12,  in  pre- 
senti  leges  condere  soli  imjperalori  concessum  est,)  (See  In- 
trod. sec.  20.) 

6.  Sed  et  quod  prindpi   placuit,  6.  That  which  seems  good  to  the 

legis  habet  yigorem ;  cum  lege  regia  emperor  has  also  the  force  of  law ; 
qcuB  de  ejns  imperio  lata  est,  populus  for  the  people,  by  the  lex  regia,  which 
ei  et  in  earn  omne  imperiimi  suum  et  is  passed  to  confer  on  him  iiis  power, 
potestatem  concessit.  Quodcumque  make  over  to  him  their  whole  poww 
ergo  imperator  per  epistolam  consti-  and  authority.  Therefore  whatever 
tuit,  vel  cognoscens  decrevit,  yel  the  emperor  ordains  by  rescript,  or 
edicto  prsecepit,  legem  esse  constat;  decides  in  adjudging  a  cause  or  edict, 
he  sunt  quse  constitution es  appel-  is  UDquestionably  law ;  and  it  is  these 
lantnr.  Plane  ez  his  qusdam  sunt  enactments  of  the  emperor  that  are 
personales,  qute  nee  ad  exemplum  called  constitutions.  Of  these,  some 
trahuntnr,  quoniam  non  hoc  princeps  are  personal,  and  are  not  to  be  drawn 
Tult ;  nam  quod  alicui  ob  meritum  into  precedent,  such  not  being  the  in- 
indulsit,  vel  si  cui  poenam  irrogavit,  tention  of  the  emperor.  Supposing 
T6l  si  coi  sine  exemplo  subvenit,  per-  the  emperor  has  granted  a  favour  to 
sonam  non  transgreditur.  Aliae  autem  any  man  on  account  of  his  merit,  or 
cum  genendes  sint,  omnes  proool  du-  inflicted  some  punishment,  or  granted 
bio  tenent.  some  extraordinary  relief,  the  appli* 

cation  of  tliese  acts  docs  not  extend 
beyond  the  particular  individual.  Bufc 
the  other  constitutions,  being  general, 
are  undoubtedly  binding  on  all. 

Gai.  i.  5;  D.  i.  4.  ]. 

The  imperial  constitutions,  though  known  in  the  time  of  the 
previous  emperors,  first  attained,  under  Hadrian,  the  position 
of  being  in  reality  the  only  source  of  law.  They  were  of  three 
kinds ;  first,  epistola,  letters  or  answers  to  letters  addressed 
by  the  emperor  to  difierent  individuals  or  pubUc  bodies,  or 
mandata,  orders  given  to  particular  officers,  and  rescripta, 
answers  given  by  the  emperor  to  magistrates  who  requested  his 
assistance  in  the  decision  of  doubtful  points ;  secondly,  judi- 
cial sentences,  decreta,  given  by  the  emperors  (Bk.  ii.  16.  4) ; 
both  these  kinds  having  force  only  by  serving  as  a  precedent  in 
similar  cases ;  and  thirdly,  edicta,  or  laws  binding  generally  on 
all  the  subjects  of  the  emperor.     (See  Introd.  sec.  18.) 

It  is  here  said,  on  the  authority  of  Ulpian  (D.  i.  4.  1),  that 
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the  emperor  derives  his  authority  from  the  lex  regia.  This  does 
not  refer  to  any  one  law  of  that  name ;  but  to  the  law  of  the 
comitia  curiata  by  which  the  imperium  was  conferred.  Gaius 
says,  1.  6,  nee  unquam  dubitatum  est  quinprincipis  cofistitutio 
legis  vicem  ohtineat  cum  ipse  imperator  per  legem  imperium 
accipiat.  This  law  was  a  relic  of  that  by  which  the  king  had 
been  invested  with  the  royal  authority,  intrusted  to  him  by  the 
curia  representing  the  populus :  and  it  was  considered  that 
the  emperor  was  in  like  manner  invested  with  all  the  power  of 
the  Boman  people  transferred  to  him  on  his  receiving  the  im- 
perium.    (See  Introd.  sec.  18.) 

7.  Prffitorum  quoque  edicta  non  7.  The  edicts  of  the  pretors  are 

modicam  juris  obtinent  auctoritatem.  also  of  great  authority.   These  edicts 

Hoc  etiam  jus  honorarium  solemus  are  caUed  the  honorary  law,  because 

appellare,  quod  qui  honorem  gerunt,  those  who  bear  honours  in  the  state, 

id  est  magistratus,  auctoritatem  huio  that  is,  the  magistrates,  have  given 

jori  dederunt  Proponebant  et  sediles  them  tlieir  sanction.      The    curule 

curules  edictum  de  quibusdam  eausis,  ediles  also  used  to  publish  an  edict 

quod  edictum  juris  honorarii  portio  relative   to    certain  subjects,  which 

est  edict  also  became  part  of  the  jut 

honorarium. 

Gat.  i.  6  ;  D.  xxi.  1,  1. 

Papinion  says  (D.  i.  1.  7),  that  the^w*  pratorum  was  intro- 
duced by  the  praetors,  adjuvandi  vel  supplendi  vel  corrigendi 
juris  civilis  graiid.  New  circumstances,  new  habits  of  blink- 
ing, and,  in  the  case  of  the  prator  peregrinus,  a  new  scope  for 
authority,  compelled  the  praetor  to  use  an  equitable  power,  and 
frequently  equitable  fictions,  to  extend  the  narrow  limits  of  the 
old  civil  law.  (See  Introd.  sec.  14.)  The  decisions  by  which 
he  did  this  were  called  edicta.  At  the  beginning  of  his  year 
of  office,  the  praetor  published  a  list  of  the  rules  by  which  be 
intended  to  be  bound,  and  this  was  called  the  edictum  per- 
petuum,  because  it  was  to  apply  to  all  cases  that  might  fall  under 
it  during  the  year  of  office,  and  was  not  made,  like  an  edictum 
repentinum,  to  meet  a  particular  case.  Of  course  each  prcetor 
borrowed  much  from  his  predecessors,  and  thus  the  edict,  or 
rather  all  that  was  not  new  in  it,  was  called  the  edictum  trala- 
titium.  (Cic.  Ad.  At.  v.  21.)  The  lex  Cornelia  (b.c.  67) 
forbad  a  praetor  to  depart  during  his  term  of  office  from  the 
edict  he  had  promulgated  at  its  commencement.  In  the  time 
of  Hadrian,  a  jurist  named  Salvius  Julianus,  who  filled  the 
office  of  praetor,  systematized  nud  condensed  the  edicts  of  pre- 
ceding praetors  into  one  which  he  called  the  edictum  perpetuum, 
and  thus  this  term,  edictum  perpetuum,  which  generally  means 
the  edict  for  the  year,  is  sometimes  the  name  of  this  work  of 
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Jolianus»  which  was  Intended,  no  doubt,  to  serve  as  the  basis 
for  future  annual  edicts.     (See  Introd.  sec.  21.) 

8.  Besponsaprudentimn  BUDt  sen-  8.  The  answers  of  the  jorispru- 
tentue  et  opiniones    eorum   qnibos      dents  are  the  decisions  and  opinions 
permissmn  eiatjuracondere.     Nam      of  persons  who  were  authorized  to 
antlqaitns  institntum  erat,  nt  essent      determine  the  law.     For  anciently  it 
qui   jura    pnblice    interpretarentor,      was  provided  that  there  shonld  be  per- 
qnibos    a    Caesare  jus  respondendi      sons  to  interpret  publicly  the  law, 
datum  est,  qui  jurisconsulti  appella-      who  were  permitted  by  the  emperor 
bantur :  quorum  omnium  sententiee      to  give  answers  on  questions  of  law. 
et  opiniones  earn  auctoritatem  tene-      They  were  called  jurisconsulti ;  and 
bant,  ut  judici  reeedere  a  I'esponso      the  authority  of  their  decisions  and 
eorum  non  lioeretjUtestconstitntum.      opinions,  when  they  were  all  unani- 
mous, was  such,  that  the  judge  could 
not,  according  to  the  constitution,  re- 
fuse to  be  guided  by  their  answers. 

Gai.  i.  7. 

See  Introd.  sec.  15.  22-28.  3i. 

It  is  to  the  change  in  the  position  of  the  jurists  effected  by 
Augustus  (sec.  22),  that  allusion  is  made  in  the  words  quibus 
a  CiBsare  jus  respondendi  datum  est,  and  to  the  constitutions 
of  Hadrian  (sec.  22)  and  Theodosius  (sec.  81),  that  the 
words  judici  reeedere  a  responso  eorum  non  liceret,  ut  est 
constitutum,  refer. 

9.  £x  Don  scripto  jus  venit,  quod  9.  The  unwritten  law  is  that  which 
usus  comprobavit:  nam  diutumi  usage  has  established;  for  ancient 
mores  consensu  utentium  comprobati  customs,  being  sanctioned  by  the 
legem  imitantur.  consent  of  those  who  adopt  them,  are 

like  laws. 

D.  i.  3.  32. 
Quid  interest  suffragio  populus  voluntatem  suam  declaret, 
an  rebus  ipsis  et  /actis?  (D.  i.  3.  32.)  Customs  not  less 
than  written  laws  spring  from,  or  rather  are  sanctioned  by,  the 
national  will.  Besides  determining  cases  not  within  the  pro- 
Tisions  of  written  law,  customary  law  acts  as  an  exponent 
of  the  meaning  of  written  law  {optima  legum  interpres  con- 
suetudo,  D.  i.  3.  37),  and  among  the  Bomans  was  considered 
as  abrogating  laws  fallen  into  desuetude.    (D.  i.  3.  32). 

10.  Et  non  ineleganter  in  quas  10.  The  civil  law  is  not  improperly 
species  jus  civile  distributum  esse  divided  into  two  kinds,  for  the  divi- 
videtar ;  nam  origo  ejus  ab  institutis  sion  seems  to  have  had  its  origin  in  the 
duamm  civitatum,  Athenarum  scilicet  customs  of  the  two  states  Athens  and 
et  Lacedeemonis  fluxisse  videtur.  In  Lacediemon.  For  in  these  states  it  used 
bis  enim  dvitatibus  ita  agi  solitum  to  be  the  case,  that  the  Lacedaemo- 
erat,  ut  Lacedsemonii  quidem  magis  nians  rather  committed  to  memory 
ea  que  pro  legibus  observarent,  me-  what  they  observed  as  law,  while  the 
moriiB  mandarent;  Athenienses  vero,  Athenians  observed  as  law  what  they 
ea  que  in  legibus  scripta  comprehen-  had  consigned  to  writing,  and  in- 
dissent,  custodirent  eluded  in  the  body  of  their  laws. 
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It  is  hardly  necessary  to  say,  that  the  distinction  between 
written  and  unwritten  law  must  always  exist  where  laws  are 
written  at  all,  and  where  no  attempt  has  been  made  to  express 
all  law  in  positive  terms ;  and  that  this  Greek  origin  for  the 
two  branches  of  Boman  law  is  quite  imaginary. 

11.  Sed  naturalia  quidem  juraqusB  11.  The  laws  of  nature,  which  all 

apiid  omnes  gentes  perasque  servan-  nations    observe  alike,    being    esta- 

tur,  divina  quadam  providentia  con-  blisbed  by  a  divine  providence,  re- 

Btituta,  semper  firma  atque'  immuta-  main  ever  fixed  and  immutable.    But 

bilia  permanent.    Ea  vero  qu®  ipsa  the  laws  which  every  state  has  en- 

sibi  quseque  civitas  constituit,  ssepe  acted,    undergo    frequent    changes, 

mutari  solent,  vel    tacito    consensu  either  by  the  tacit  consent  of  the  peo- 

populi,  vel  alia  postea  lege  lata.  pie,  or  by  a  new  law  being  subse* 

quently  passed. 

Gai.  i.  1 ;  D.  i.  3.  32. 1. 
Justinian,  abandoning  the  threefold  division  of  Ulpian,  which 
he  had  adopted  in  the  earlier  paragraphs  of  this  chapter,  now 
follows  the  twofold  division  of  Gains  (1.  1),  into  jus  naturale 
and  jus  civile.  This  twofold  division  is  the  one  prevailing  in, 
and  proper  to,  the  general  system  of  the  jurists.  (See  Ap- 
pendix 1.  to  vol.  i.  of  Savigny's  Droit.  Rom.)  It  may  be  useftil 
here  to  state  the  different  uses  of  the  terms  denoting  the  divi- 
sions of  law.  J .  Jus  naturale^  i,  e,  the  law  based  on  natural 
reason  (we  may  omit  Ulpian's  use  ot  jus  naturale,  i.  e,  the 
law  man  shares  with  beasts,  as  being  quite  unsystematic). 
2.  Jus  gentium,  used  (a)  in  the  same  sense  mihjus  naturale, 
as  in  paragraph  1,  (0)  meaning  the  usages  regulating  the  deal- 
ings of  civilized  societies,  as  in  paragraph  2,  in  which  sense  it 
maybe  at  variance  with  jus  naturale,  3.  Jus  civile,  meaning 
municipal  law,  as  in  paragraph  2 ;  and  also  used  in  a  narrower 
sense,  either  when  it  was  opposed  to  jus  pontijicium,  and 
meant  secular  law ;  or  to  jus  prcelorium,  in  which  sense  it  most 
frequently  occurs,  and  then  means  the  old  strict  law  of  Rome, 
both  the  old  customary  law  and  the  law  of  the  Twelve  Tables, 
and  the  law  created  by  leges,  plebiscita  and  senatus-consulta^ 
as  opposed  to  the  law  as  modified  by  the  prcetors,  the  juris- 
prudents, and  the  imperial  constitutions. 

Tit.  III.    DE  JURE  PERSONARUM. 

Omne  autem  jus    quo  utimur  vel  All   our  law  relates  either  to  per- 

ad  personas  pertinet,  vel  ad  res,  vel  sons,  or  to  things,  or  to  actions.    Let 

ad  actiones.    £t  prins  de  personis  us  first  speak  of  persons ;  as  it  is  of 

videamns :  nam  parum  est  jus  nosse,  little  purpose  to  know  the  law,  if  we 

si  person83  qnamm  causa  constitntum  do  not  know  the  persons  for  whose 

est,  ignorentur.    Snmma  itaqne  di-  sake  the  law  was  made.    The  chief 

visio  de  jure  personamm  h»c  est,  division  in  the  rights  of  persons  is 
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quod  omnea  homines  aut  liberi  sunt,      this :   men  are    all   either   free  or 
But  servi.  slaves. 

Gai.  i.  8. 

With  respect  to  the  division  of  private  law.  (Seelntrod.  sec.  40) . 
Whether  rights  against  persons  are  here  meant  to  be  included 
under  res  or  Cictiones,  wiU  be  discussed  when  we  arrive  at  Obli- 
gations in  the  third  book.  Every  being  capable  of  having  and 
being  subject  to  rights  was  called  in  Roman  law  a  persona. 
Thus  nt)t  only  was  the  individual  citizen,  when  looked  at  as 
having  this  capacity,  a  persona,  but  also  corporations  and 
public  bodies.  Slaves,  on  the  contrary,  were  not  per8on<B, 
They  had  no  rights.  (See  Introd.  sec.  41).  The  ^^ord. persona 
has  also  another  sense.  It  was  used  not  only  for  the  being  who 
had  the  capacity  of  enjoying  rights  and  fulfilling  duties,  but 
also  for  the  different  characters  or  parts  in  which  this  capacity 
showed  itself;  or,  to  borrow  the  metaphor  suggested  by  the 
etymology  of  the  word,  for  the  different  masks  or  faces  which 
the  actor  wore  in  playing  his  part  in  the  drama  of  civic  and 
social  life.  Thus,  for  instance,  the  same  man  might  have  the 
fjersona  patris,  or  tutoris,  or  mariti;  that  is,  might  be  re- 
garded in  his  character  of  father,  tutor,  or  husband. 

1.  £t  libertas  quidem,  ex  qua  1.  Freedom,  from  which  men  are 
edam  liberi  vocantar,  est  naturalis  said  to  be  free,  is  the  natural  power 
faeoltas  ejus  qnod  cuique  facere  libet,  of  doing  what  we  each  please,  unless 
nisi  si  quid  vi  aut  jure  prohibetnr.  proTented  by  force  or  by  law. 

2.  Senitus  antem  est  constitutio  2.  Slaveiy  is  an  institution  of  the 
juris    gentium,    qua    quis    dominio  law  of  nations,  by  which  one  man  is 
aiieno  contra  naturam  subjicitur.  made  the  property  of  another,  con- 
trary to  natural  right. 

D.i.  5.4.  1. 

The  Romans  referred  the  origin  of  slavery,  as  an  institution, 
to  \hQ  jus  gentium:  but  peculiarities  in  the  position  of  their 
slaves,  as  that  they  could  hold  no  property  of  their  own,  be- 
longed to  the  jus  civile,  the  municipal  law  of  Rome. 

3.  Servi  autem  ex  eo  appellati  3.  Slaves  are  denominated  terviy 
sunt,  quod  imperatores  captives  ven-  because  generals  order  their  captives 
dere,  ac  per  hoe  servare  neo  ocddere  to  be  sold,  and  thus  preserve  them, 
Bolent :  qui  etiam  mancipia  dicti  sunt,  and  do  not  put  them  to  death.  Slaves 
eo  quod  ab  hoetibus  manu  capiuntur.  are  also  called  mancipia,  because  they 

are  taken  from  the  enemy  by  the 
strong  hand. 

4.  Servi  autem  aut  nascuntur  aut  4.  Slaves  either  are  bom  or  become 
fiunt.  Nascuntur  ex  ancillis  nos-  so.  They  are  bom  so  when  their 
tris :  fiunt  aut  jure  gentium,  id  est  mother  is  a  slave ;  they  become  so 
ex  captivitate ;  aut  jure  civili,  cum  either  by  the  law  of  nations,  that  is, 
Uber  homo,  m^jor  viginti  aonis,  ad      by  captivity  or  by  the  civil  law,  as 
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pretinm  participandum  sese  Texmin-  when  a  free  person,  above  the  age  of 
dari  passus  est.  twenty,  suffers  himself  to  be  sold, 

that  he  may  share  the  price  given  for 

him. 

D.i.  5.  5. 1. 

Children  bom  out  of  the  pale  of  lawful  marriage  always 
followed  the  condition  of  the  mother ;  and  as  slaves  were  in- 
capable of  contracting  a  lawful  marriage,  in  the  peculiar  sense 
of  "  la¥rful "  adopted  by  Koman  law,  the  children  of  a  female 
slave  were  necessarily  slaves.  They  were  called  vern<B  when 
bom  and  reared  on  the  property  of  the  owner  of  their  mother. 
(See  Introd.  sec.  42.) 

In  order  to  prevent  a  fraud,  by  which  a  person,  having 
allowed  himself  to  be  sold,  tumea  round  on  the  purchaser 
and  claimed  his  liberty  as  being  free-bom,  a  law,  perhaps  the 
Senatua  consultum  Claudianum  (D.  xl.  8.  5),  enacted  that 
the  perpetrator  of  the  fraud  should  be  bound  by  his  statement, 
and  be  held  to  be  a  slave.  In  the  early  law  of  Rome,  it  may 
be  observed,  a  citizen  could  really  sell  himself  so  as  to  lose  his 
freedom;  but  he  always  retained  a  right  of  redemption. 

There  were  other  modes  by  which  slavery  could  arise  under 
*  the  Boman  law,  as  (1)  when  a  free  woman  had  commerce  with 
a  slave,  or  (2),  when  malefactors  were  condemned  to  the  amphi- 
theatre or  the  mines,  the  guilty  parties  were  held  in  law  to  be 
slaves.  These  latter  modes  of  legal  slavery  were  abolished  by 
Justinian.  (Bk.  iii.  12.  I.  Nov.  22.  cap.  8.)  Lastly,  (3)  an 
emancipated  slave,  if  guilty  of  ingratitude  towards  his  master, 
might  be  reclaimed  to  slavery.     (D.  xxv.  3.  C.) 

In  the  older  law,  addictiOy  that  is,  delivery  of  the  person  to 
a  creditor  by  way  of  execution  for  a  debt,  being  detected  in 
furtum  manifestum,  and  omitting  to  be  inscribed  in  the  tables 
of  the  census  in  order  to  defraud  the  revenue,  were  each  a 
cause  of  slavery ;  but  these  causes  had  become  obsolete  long 
before  the  time  of  Justinian. 

6.  In  servonim  conditione  nulla  5.  In  the  condition  of  slaves  there 

est  differentia,  in  liberie  mult»  dif-  is  no  distinction ;  but  there  are  many 
ferentisB  sunt:  aat  enim  sunt  ingenui  distinctions  among  ftree  persons ;  for 
ant  libertini.  they  are  either  bom  free,   or  have 

been  set  free. 

D.  i.  6.  6.  6. 

In  the  later  empire  there  was  introduced  what  may  be  almost 
termed  a  difference  in  the  condition  of  slaves  by  the  institution 
of  cohniy  that  is,  persons  attached  to  the  soil,  ascripH  glebwy 
passing  with  it,  and  bound  to  remain  on  it,  but  entiUed  to 
retain  for  their  own  use  all  they  could  gain  from  it  beyond  the 
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Talae  of  a  yearly  payment,  which  they  had  to  make  to  the 
owner  of  the  soil,  and  enjoying  also  all  the  family  rights  of 
freemen. 


Tit.  IV.    DE  INGENUIS. 


Xngenaus  est  is  qui,  statim  ut  natus 
est,  liber  est,  siye  ex  duobos  ingenms 
matrimonio  editus  est,  sive  'ex  liber- 
tinis  daobos,  sive  ex  altero  libertiDO 
et  altero  ingenuo.  Sed  etsi  qnis  ex 
matre  nascitor  libera,  patre  servo,  in- 
genmis  nihilomiDus  nascitnr :  quem- 
admodum  qui  ex  matre  libera  et 
incerto  patre  natus  est,  qaoniam  vtilgo 
coneeptiis  est  Sufficit  autem  liberam 
fiiiase  matrem  eo  tempore  quo  nasci- 
tor, licet  ancilla  conceperit.  £t  e 
contraiio  si  libera  conceperit,  deinde 
ancilla  facta  pariat,  placuit  eum  qui 
nasdtur  liberam  nasci;  quia  non 
debet  calamitas  matris  ei  nocere,  qui 
in  ventre  est  Ex  bis  iUud  qusesitum 
est,  si  ancilla  pnegnans  manumissa 
sit,  deinde  ancilla  postea  facta  pepere- 
lit,  liberam  an  servum  pariat?  Et 
Marcellos  probat  liberam  nasci; 
sufficit  enim  ei  qui  in  venire  est, 
liberam  matrem  vel  medio  tempore 
habnisse:  quod  veram  est 


A  person  is  ingenutu  who  is  free 
from  the  moment  of  his  birth,  by 
being  bom  in  matrimony,  of  parents 
who  have  been  either  both  bom  f^e, 
or  both  made  free,  or  one  of  whom 
has  been  bom  and  the  other  made 
free ;  and  when  the  mother  is  free, 
and  the  father  a  slave,  the  child  never- 
theless is  bora  free  :  just  as  he  is  if  his 
mother  be  free,  and  it  be  uncertain  who 
is  his  father ;  for  he  had  then  no  legal 
father.  And  it  is  sufficient  if  the  mo- 
ther is  free  at  the  time  of  the  birth, 
although  a  slave  when  she  conceived ; 
and  conversely,  if  she  be  free  when 
she  conceives,  and  is  a  slave  when 
she  gives  birth  to  her  child,  yet  the 
chUd  is  held  to  be  bom  free ;  for  the 
misfortune  of  the  mother  ought  not 
to  prejudice  her  unborn  infant  The 
question  hence  arose,  if  a  female  slave 
with  child  is  made  free,  but  again  be- 
comes a  slave  before  the  child  is  bora, 
whether  the  child  is  bom  free  or  a 
slave?  MarceUus  thinks  it  is  bom 
free,  for  it  is  sufficient  for  the  unborn 
child,  if  the  mother  has  been  free,  al- 
though only  in  the  intermediate  time ; 
and  this  is  true. 

Gai.  i.  U.  82.  89,  90 ;  D.  i.  5.  5. 

If  a  child  was  bom  in  matrimonio,  a  tie  which  could  only, 
in  the  eyes  of  the  civil  law,  be  contracted  between  two  free 
persons,  the  child  was  free  from  the  moment  of  conception. 
If  it  was  not  bom  in  matrimonio,  then  it  followed  the  con- 
dition of  the  mother ;  and  it  was  her  condition  at  the  time  of 
birth,  not  at  that  of  conception,  which  decided  the  status  of 
the  child.  It  was  only  by  a  departure  from  the  strict  theory 
of  law  that  the  enjoyment  of  liberty  by  the  mother  before  the 
birth  was  allowed  to  make  the  child  fr^e. 


1.  Cum  autem  ingenuus  aliquis 
natos  sit,  non  officit  illi  in  servitute 
faisse,  et  postea  manumissom  esse ; 
siepissime  enim  constitutum  est,  na- 
talibnsnon  officere  manumissionem. 


1.  When  a  man  has  been  bora  free 
he  does  not  cease  to  be  ingenvusy  be- 
cause he  has  been  in  the  position  of 
a  slave,  and  has  subsequently  been 
enfranchised;  for  it  has  been  often 
settled  that  enfranchisement  does  not 
prejudice  the  rights  of  birth. 
H 
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In  servitnte  fuisse.  This  does  not  mean  to  have  been  a 
slave,  but  to  have  been  in  the  position  of  one.  As  if  a  free- 
bom  child  were  considered  errooeously  to  be  a  slave,  and  were 
manumitted,  and  then  his  free  birth  were  discovered,  his  status 
would  be  that  of  an  ingenuus,  and  not  of  a  libertinus. 


Tit.  V.    DE  LIBERTINIS. 


Libertini  sunt,  qui  ex  justa  servi- 
tute  manumissi  sunt.  Manumissio 
autem  est  datio  libextatis ;  nam  quam- 
(liu  quis  in  serxdtate  est,  manui  et 
potestati  suppositus  est,  et  manumis- 
sus  liberator  potestate.  Quae  res  a 
jure  gentium  originem  sumpsit,  ut- 
pote  cum  jure  naturali  omnes  liberi 
nascerentur,  nee  esset  nota  manu- 
Tnissio,  cum  servitos  esset  incognita. 
Sed  posteaquam  jure  gentium  servi- 
tus  invasit,  secutum  est  beneficium 
manumissionis ;  et  cum  uno  naturali 
nomine  homines  appellarentur,  jure 
gentium  tria  genera  esse  coeperunt, 
liberi  et  his  contrariom  servi,  et  ter- 
tium  genus  Ubertini,  qui  desierant 
esse  servi. 


Freed  men  are  Uiose  who  have 
been  manumitted  from  just  servitude. 
Manumission  is  the  process  of  free- 
ing from  "  the  hand."  For  while  any 
one  is  in  slavery,  he  is  under  "  the 
hand"  and  power  of  another,  but  by 
manumission  he  is  freed  from  this 
power.  This  institution  took  its  rise 
from  the  law  of  nations ;  for  by  the 
law  of  nature  all  men  were  bom  free ; 
and  manumission  was  not  heard  of, 
as  slaveiy  was  unknown.  But  when 
slavery  came  in  by  the  law  of  nations, 
the  boon  of  manumission  followed. 
And  whereas  we  all  were  denomi- 
nated by  the  one  natural  name  of 
"men,"  the  law  of  nations  introduced 
a  division  into  three  kinds  of  men, 
Damely,  freemen,  and  in  opposition 
to  them,  slaves;  and  thirdly,  freed- 
men  who  had  ceased  to  be  slaves. 


GAi.i.  11;  D.  i.  1.4. 

In  some  few  cases  a  slave  could  obtain  liberty  without  manu- 
mission. Many  of  these  cases  are  enumerated  in  the  Digest 
(xl.  8).  A  slave,  for  instance,  who  was  abandoned  by  his 
master  on  account  of  disease  or  infirmity  {oh  gravem  infirmi- 
tatem),  was  pronounced  free  by  an  edict  of  Claudius. 


1.  Multis  autem  modis  manumis- 
sio procedit,  aut  enim  ex  sacris  con- 
stitutionibus  in  sacrosanctis  ecclesiis, 
aut  vindicta,  aut  inter  amicos,  aut 
per  epistolam,  aut  per  testamentum, 
aut  per  aliam  quamlibet  ultimam 
voluntatem.  Sed  et  aliis  multis  modis 
libertas  servo  competere  potest,  qui 
tam  ex  veteribus  quam  ex  nostris 
constitutionibus  iutroducti  sunt 


1.  Manumission  is  effected  in  vari> 
ous  ways ;  either  in  the  face  of  the 
church,  according  to  the  imperial 
constitutions,  or  by  the  vindicta^  or 
in  the  presence  of  friends,  or  by  let- 
ter, or  by  testament,  or  by  any  other 
expression  of  a  man's  last  wiU.  And 
a  slave  may  also  gain  his  freedom  in 
many  other  ways,  introduced  by  the 
constitutions  of  former  emperors,  and 
by  our  own. 


Gai.  i.  17;  D.  xl;  C.  i.  13  ;  vii.  6.  1.  1. 

In  the  strict  theory  of  manumission,  not  only  the  master  and 
the  slave,  but  the  state  also,  was  to  be  considered.     The  state 
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vas  interested  in  the  reception  of  a  new  citizen ;  accordingly 
no  manumissio  was  strictly  legitima  unless  the  state  was  re- 
presented. This  legitima  manumissio  could  take  place  in 
three  ways;  1st,  censuy  i,e,  hy  the  master  and  the  slave  ap- 
pearing before  the  censor  at  the  time  of  the  census  being  taken, 
and  the  slave's  name  being,  at  the  master  s  desire,  enrolled  on 
the  census  list.  This  mode  was  obsolete  in  the  time  of  the 
empire  (Ulp.  Reg.  i.  8.  Gai.  i.  140).  2nd,  vindicta,  i.e.  by 
means  of  a  fictitious  suit  called  causa  liheralis  (D.  xl.  12), 
in  which  a  person,  termed  the  assertor  lihertatis,  that  is,  a 
friend  of  the  slave,  or  in  his  place  a  lictor,  asserted  before  the 
pr»tor  that  the  slave  was  free,  by  touching  him  on  the  head 
with  a  wand  (which  represented  the  hasta  or  symbol  of  pro- 
prietorship), and  thus  claiming  him  as  against  the  master.  In 
token  of  his  consent,  the  master  turned  him  round  and  then 
let  him  go,  and  the  magistrate  pronounced  him  free. 
3rd,  testaniento  (D.  xl.  4),  i,e,  by  testament,  for  the  state 
was  represented  in  the  making  of  a  testament  at  the  time  when 
testaments  were  made  in  the  calata  comitia  (Gai.  ii.  101 ; 
see  Introd.  sec.  77).  Freedom  might  be  given  by  testament, 
either  as  a  legacy  to  the  slave  himself,  in  which  case  the  slave 
was  called  orcinus,  because  his  patron,  i.e,  the  person  to  whom 
he  owed  his  liberty,  was  with  the  dead  when  he  gained  it ;  or 
the  heir  might  be  charged  to  grant  or  procure  the  liberty  of 
the  slave.  If  a  slave  was  made  by  testament  conditionally 
free,  he  was  said  to  be  statu  liber — statu  liber  est,  qui 
statutam  et  destinatam  in  tempus  vel  cofiditionem  libertatem 
habet  (D.  xl.  7.  1).  The  solemnities  attached  to  manumission 
by  the  vindicta  ceased  to  be  strictly  observed  long  before 
the  time  of  Justinian.  Although  the  magistrate  was  at  his 
country  seat  (D.  xl.  2.  8),  no  lictors  present,  or  the  master 
silent,  the  manumission  was  still  held  good.  But  manu- 
mission was  not  always  legitima.  Usage  and  the  proetor  s 
authority  established  gradually  many  other  less  formal  methods 
of  accomplishing  the  same  object,  and  the  imperial  constitu- 
tions added  others.  Of  those  mentioned  in  the  text,  that  in 
presence  of  the  Church  was  established  by  Constantine, 
A.D.  316  (0.  i.  13).  The  ceremony  was  generally  performed 
at  some  one  of  the  great  feasts,  and  it  was  necessary  it  should 
take  place  before  the  bishops.  Freedom  could  also  be  given 
by  a  master  writing  to  a  slave  {per  epistolam),  or  declaring 
before  his  friends  (inter  amicos),  that  he  gave  the  slave  liberty, 
or  by  his  making  a  codicil  to  that  eflFect  {per  quamlibet  aliam 
uUimam  voluntatem),  witnesses,  however,  being  necessary 
in  each  of  these  cases  (C.  vii.  6.  1 ;  C.  vii.  6.  2 ;  C.  vi.  36.  8.  3). 
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Other  methods   are  noticed  in  the   Code  (vii.  6.   3-12),  all 
based  upon  an  implied  wish  of  the  masters  to  free  the  slave. 


2.  Servi  aatem  a  dominis  semper 
manamitti  solent,  adeo  at  vel  in  traoB- 
itu  manamittantor,  velati  com  pnetor 
aut  prseses  aut  proconsul  in  balneum 
vel  in  theatrum  eant 

3.  Libertinorum  autem  status  tri- 
pertitus  antea  Aierat :  nam  qui  manu- 
mittebantur,modo  migorem  et  justam 
libertatem  consequebantur,  et  fiebant 
cives  Bomani;  modo  minorem,  et 
Latini  ex  lege  Junia  Norbana  fiebant ; 
modo  inferiorem,  et  fiebant  ex  lege 
^lia  Sentia  dedititiorum  numero. 
Sed  dedititiorum  quidem  pessima 
conditio  jam  ex  multis  temporibus  in 
desuetudinem  abiit,  Latinorum  vero 
nomen  non  frequentatur.  Ideoque 
nostra  pietas  omnia  augere  et  in  me- 
liorem  statum  reducere  desiderans, 
duabus  constitutionibus  hoc  emen- 
davit  et  in  pristinum  statum  per- 
duxit:  quia  et  a  primis  urbis  Romie 
cunabulis  una  atque  simplex  libertas 
corapetebat,  id  est,  ea  quain  habebat 
manumissor ;  nisi  quod  scilicet  liber- 
tinus  sit  qui  manumittitur,  licet  ma- 
numissor ingenuus  sit.  Et  dediti- 
tios  quidem  per  oonsUtutionem  nos- 
tram  expulimus,  quam  promulgavi- 
mus  inter  nostras  decisiones,  per 
quas  suggerente  nobis  Triboniano, 
viro  excelso,  qusestore,  antiqui  juris 
altercationes  placavimus.  Latinos  au- 
tem Jttnianos,  et  omnem  quaa  circa 
eos  fuerat  observantiam,  alia  consti- 
tutione  per  ejusdem  quaestoris  sng- 
gestionem  oorreximus,  qu»  inter  im- 
periales  radiat  sanctiones;  etomnes 
libertos,  nullo  nee  aetatis  manumissi, 
nee  dominii  manumissoris,  neo  in 
manumissionis  modo  discrimine  ha- 
bitOysicuti  ant«a  observabatur,  civitate 
Rom  ana  donavimus,  multis  modis 
additis  per  quos  possit  libertas  servis 
cum  civitate  Romana,  quea  sola  est  in 
prsesenti,  piiestari. 


2.  Slaves  may  be  manumitted  by 
their  masters  at  any  time ;  even  when 
the  magistrate  is  only  passing  along, 
as  when  a  praetor,  or  praseg^  or  pro- 
consul is  going  to  the  baths,  or  the 
theatre. 

8.  Freedmen  were  formerly  divided 
into  three  classes.  For  those  who 
were  manumitted  sometimes  obtained 
a  complete  liberty,  and  became  Ro- 
man citizens ;  sometimes  a  less  com- 
plete, and  became  Latins  under  the 
lex  Junia  Norbana ;  and  sometimes  a 
liberty  still  inferior,  and  became  tUdi- 
titiif  by  the  lex  Mlia  Sentia.  But 
this  lowest  class,  that  of  the  deditHil, 
has  long  disappeared,  and  the  title 
of  Latins  become  less  frequent;  and 
so  in  our  benevolence,  which  leads 
us  to  complete  and  improve  every- 
thing, we  have  introduc^  a  great  re- 
form by  two  constitutions,  which  re- 
established the  ancient  usage ;  for  in 
the  infancy  of  the  state  there  was  but 
one  liberty,  the  same  for  the  enfiran- 
chised  slave  as  for  the  person  who 
manumitted  him;  excepting,  indeed, 
that  the  person  manumitted  was  a 
freedman,  while  the  manumittor  was 
free-bom.  We  have  abolished  the 
class  of  deditilii  by  a  constitution 
published  among  our  decisions,  by 
which,  at  the  suggestion  of  the  emi- 
nent Tribonian,  tJie  qu»stor,  we  have 
put  an  end  to  difficulties  arising 
from  the  ancient  law.  We  have  also, 
at  his  suggestion,  altered  the  condi- 
tion of  the  Latini  Juniani^  and  cor- 
rected the  laws  which  related  to 
them,  by  another  constitution,  one 
of  the  most  remarkable  of  our  im- 
perial ordinances.  We  have  made 
all  fireedmen,  whatsoever  Roman  citi- 
zens, without  distinction  in  the  age 
of  the  slave,  or  the  interest  of  the 
manumittor,  or  the  mode  of  manu- 
mission. We  have  also  introduced 
many  new  methods,  by  which  slaves 
may  become  Roman  citizens,  the 
only  kind  of  liberty  that  is  now  eon- 
ferred. 
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Gat.  i.  12-17;  Cod.  vii.  6,  6. 

For  a  complete  emancipation  it  was  originally  necessary  that 
tbe  owner  should  have  qoiritary,  i.  e,  complete  ownership  (see 
Introd.  sec.  66)  of  the  slave^  and  that  the  ceremony  should  be 
public.  If  the  ownership  were  less  full,  or  the  ceremony 
private,  the  slave  lived  in  a  state  of  freedom,  and  the  praetor 
forbad  the  master  to  exert  his  strictly  legal  power  of  reasserting 
his  right  to  the  services  of  the  slave ;  but  the  condition  of  the 
slave  as  regarded  the  state  was  not  changed,  and  at  his  death 
his  master  took  all  his  property. 

By  the  lex  JElia  Sentia^  A.D.  4,  it  was  enacted  that,  to  make 
the  emancipation  complete,  that  is,  to  make  the  slave  a  citizen, 
a  third  requisite  should  be  added.  He  was  to  be  thirty  years 
old ;  or  else,  if  he  were  under  that  age,  the  ceremony  was  to 
be  performed  by  vindicta,  after  the  season  for  the  emancipation 
had  been  held  good  by  a  consilium^  consisting,  at  Rome,  of  five 
senators  and  five  equites;  in  the  provinces,  of  twenty  recu- 
peratares  (Gai.  i.  17-20). 

The  lex  Junta  Norhana  was  made  a.d.  19 ;  and  the  efiect 
of  its  provisions,  coupled  with  that  of  the  lex  Mlia  Sentia, 
was  to  place  those  whose  emancipation  was  defective  in  any 
one  of  these  three  requisites  on  the  footing  of  the  Latini,  that 
is,  they  might  marry  and  trade  with  Bomans  on  the  footing  of 
Boman  citizens,  but  could  not  vote  at  elections  or  fill  public 
offices.  Further,  they  could  not  become  heirs,  legatees,  or  guar- 
dians, except  in  an  indirect  mode,  and  could  only  make  a  testa- 
ment by  the  cumbrous  form  oifamilicB  emptio  (Ulp.  Reg.  20.  8. 
See  Introd.  sec.  77) ;  and  at  their  death  their  originfd  owner 
took  their  property  exactly  as  if  they  had  never  ceased  to  be 
slaves  (see  Bk.  iii.  Tit.  7,  sec.  4,  in  ipso  ultimo  spiritu  simul 
animam  et  libertatem  amittebant).  But  there  were  many 
ways  in  which  libertus,  in  this  position,  could  attain  citizen- 
ship ;  as  by  an  imperial  rescript,  by  proving  before  a  magistrate 
his  marriage  and  the  birth  of  a  child,  or  by  going  through  the 
ceremony  of  emancipation  again  and  fulfilling  the  three  con- 
ditions requisite  (this  was  called  iteratio),  or  by  the  modes 
alluded  to  by  Ulpian  {Reg,  3.  1)  in  the  words  militia^  nave^ 
(BdificiOy  pistrino,  that  is,  by  military  service,  building  a  ship 
and  carrying  wheat  for  six  years,  making  a  building,  or 
establishing  a  bakeshop.  (Gai.  i.  22,  23,  24-28.  31;  ii.  275; 
iii.  66,  et  seq.)  The  lex  JElia  Sentia  further  provided  that 
slaves  who  had  been  guilty  of  a  crime  for  which  they  had  been 
put  in  chains,  branded,  or  put  to  the  torture,  should,  by  eman- 
cipation, be  only  raised  to  the  level  of  dedititii^  that  is,  of 
people  vanquished  in  war.  They  enjoyed  personal  liberty,  but 
that  was  all.     They  could  not  trade  except  on  the  footing  of 
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strangers ;  could  not  make  a  testament ;  were  forbidden  to  live 
within  a  hundred  miles  of  Eome,  on  pain  of  being  themselves 
sold,  together  with  all  their  property ;  they  could  never  become 
citizens ;  and  at  their  death  their  master  took  all  their  property, 
by  right  of  succession  if  the  emancipation  had  been  complete ; 
and  if  not,  by  the  right  an  owner  always  had  to  the  slave  s 
peculium,     (Gai.  i.  12-15.  25-27;  iii.  74-7G.) 

All  these  distinctions  were  abolished  by  Justinian  nullo  nee 
(Btatis  manumissi,  nee  dominii  manumitteniis,  nee  in  modo 
manumissionis  diserimine  hahito  (C.  vii.  5  and  0) ;  and  under 
his  legislation  a  slave  became  at  once  completely  free  by  any 
act  of  the  owner  signifying  his  intention  to  bestow  liberty. 
By  a  Novel  (78.  1)  Justinian  abolished  all  distinction  be- 
tween libertini  and  ingenuiy  retaining,  however,  XhQJuspatro- 
natus.  The  libertus  owed  hispatronus  reverence  (Dig.  xxxvii. 
15),  and  also  in  many  cases  had  to  discharge  certain  services 
(Dig.  xxxvii.  14)  for  him ;  but  the  chief  feature  of  the  jm 
patronatus  was  the  right  of  the  patron  to  succeed  to  the  in- 
heritance of  his  libertus;  for  if  the  libertus  died  childless,  the 
patron  succeeded  to  his  whole  inheritance,  supposing  he  left  no 
testament;  and  if  he  left  one,  still  the  patron  took  a  third  part 
of  the  property.    (Bk.  iii.  Tit.  7.  8.) 


Tit.  VI.     QUI,  QUIBUS  EX  CAUSIS,  MANU- 
MITTERE  NON  POSSUNT. 

Non  tamen  coicumque  volenti  ma-  It  is  not,  however,  every  master 

numittere  licet.    Nam  is  quis  in  frau-  who  wishes  that  may  mcmumit,  for  a 

dem    creditorum    manumittit,    nihil  man  amission  in  fraud  of  creditors  is 

agit;  quia  lex  ^lia  Sentia  impedit  void,  the  Ux  ^lia  Sentia  restraining 

libertatem.  the  power  of  enfranchisement 

Gai.  i.  37. 

A  person,  as  the  third  section  informs  us,  manumitted  in 
fraud  of  creditors,  who  knew  that  hy  doing  so  he  made  himself 
unahle  or  less  able  to  pay  his  debts ;  and  in  such  a  case,  as  the 
Boman  law  held  that  liberty  once  given  could  not  be  revoked, 
the  lex  JElia  Sentia  provided  that  the  act  of  manumission  was 
entirely  void  {nihil  agit) :  the  freedom  was  considered  never  to 
have  been  given.  The  slave  would  indeed  be  treated  as  free 
until  the  creditors  attacked  the  manumission  as  fraudulent;  but 
directly  they  did  so  successfully,  he  was  exactly  in  the  position 
he  would  have  been  if  never  enfranchised.  If,  however,  though 
the  master  was  insolvent  at  the  time  of  manumission,  his  debts 
were  paid  before  the  manumission  was  attacked,  the  creditors 
could  no  longer  impugn  the  manumission,  and  the  slave  was 
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considered  to  have  been  free  from  the  date  of  the  manumissioD. 
Probably  there  was  a  time  hmited^  beyond  which  creditors  were 
not  allowed  to  attack  the  manumission.  We  learn  from  the 
Digest  that  if  the  manumission  were  made  in  fraud  of  the 
fiscuSy  it  must  be  impugned  within  ten  years ;  and  it  is  not 
probable  that  the  private  creditor  would  have  had  a  longer  time 
allowed  him.    (Dig.  xl.  9.  11.) 

1.  Licet  antem  domino  qui  solvendo  1.  A  master,  who  is  insolvent,  may, 
non  est,  in  testamento  servum  suum  however,  by  his  testament,  institute  a 
cum  libertate  heredem  instituere,  ut  slave  to  be  his  heir,  at  the  same  time 
liber  fiat  heresque  ei  solus  et  neces-  giving  him  his  liberty,  so  that  the 
sarins ;  si  mode  ei  nemo  alius  ex  eo  slave  becoming  free  may  be  his  only 
testamento  heres  extiterit,  aut  quia  and  necessary  heir,  provided  that 
nemo  heres  scriptus  sit,  aut  quia  is  there  is  no  other  heir  under  the  same 
qui  scriptus  est,  qualibet  ex  causa  testament,  which  may  happen,  either 
her^  non  extiterit.  Idque  eadem  because  no  other  person  was  instituted 
lege  i£lia  Sentia  provisum  est,  et  heir,  or  because  the  person  instituted, 
recte;  valde  enim  prospiciendum  erat,  from  some  reason  or  other,  does  not 
ut  egentes  homines  quibus  alius  heres  become  heir.  This  was  wisely  esta- 
extitums  non  esset,  vel  servum  suum  blished  by  the  lex  ^lia  Sentia :  for 
necessarinm  heredem  haberent,  qui  it  was  very  necessary  to  provide,  that 
satisfactums  esset  creditoribus ;  aut  men,  in  insolvent  circumstances,  who 
hoe  eo  non  faciente,  creditores  res  could  get  no  other  heir,  should  have 
hereditarias  servi  nomine  vendant,  ne  a  slave  as  necessary  heir,  in  order 
injuria  defunctus  adficiatur.  that  he  might  satisfy  their  creditors ; 

or  that  if  he  failed  to  do  so,  the  cre- 
ditors might  sell  the  goods  of  the 
inheritance  in  the  name  of  the  slave, 
so  as  to  prevent  the  deceased  suffering 
disgrace. 

Gai.  ii.  164. 

The  heirs  under  a  Boman  testament  accepted  aU  the  liabilities 
of  the  deceased.  When,  therefore,  the  debts  exceeded  the  value 
of  the  inheritance,  the  heir  named  in  the  testament  would  pro- 
bably reftise  the  inheritance ;  and  if  no  one  would  accept  the 
heirship,  the  creditors  stepped  in  and  had  the  estate  sold  for 
their  benefit.  As  this  was  thought  a  great  stigma  on  the 
memory  of  the  deceased,  a  slave  was  frequently  enfranchised 
by  the  testator  and  named  heir;  and  as  the  slave  could  not 
refuse  to  take  the  office  upon  him  (being  thence  called  hares 
necessarius),  the  sale  of  the  effects,  if  necessary,  was  made  in 
his  name,  and  not  in  that  of  his  master.  Of  course  this  could 
only  take  place  when  the  slave  was  the  only  heir.  If  there 
were  any  other  heir,  the  slave  would  not  be  heir  by  necessity, 
and  hence,  in  the  text,  the  expression  solus  et  necessarius  hares 
is  used. 

2.  Idemque  juris  est,  et  si  sine  2.  The  law  is  the  same  also  when 
libertate  servus  heres  institutus  est.      a  slave  is  instituted  heir,  although 


104 


LIB.  I.    TIT.  VI. 


his  freedom  be  not  expressly  given 
him ;  for  our  oonstitation,  in  a  trae 
spirit  of  humanity,  decides  not  only 
with  regard  to  an  insolvent  master, 
hut|  generally,  that  the  mere  institu- 
tion of  a  slave  implies  the  grant  of 
liberty.  For  it  is  highly  improbable, 
that  a  testator,  although  he  has  omit- 
ted an  express  gift  of  freedom,  should 
have  wished  that  the  person  he  has 
selected  as  heir,  should  remain  a 
slave,  and  that  he  himself  should 
have  no  heir. 

3.  A  person  manumits  in  fraud  of 
creditors,  who  is  insolvent,  at  the 
time  that  he  manumits,  or  becomes 
so  by  the  manumission  itself.  It  is, 
however,  the  prevailing  opinion,  that 
unless  the  manumittor  intended  to 
commit  a  fraud,  the  gift  of  liberty  is 
not  invalidated,  although  his  goods 
are  insufficient  for  the  payment  of 
his  creditors;  for  men  often  hope 
their  circumstances  are  better  than 
they  really  are.  The  gift  of  liberty 
is  then  invalidated  only  when  creditors 
are  defrauded,  both  by  the  intention 
of  the  manumittor,  and  in  reality; 
that  is  to  say,  by  the  insufficiency  of 
the  effects  to  meet  their  claims. 

D.  xl.  9, 10 ;  xlii.  8.  15. 

Fraudis  interpretatio  semper  in  jure  civili  non  ex  eventu 
duntaxat,  sed  ex  consilio  quoque  desideratur  (D.  1.  17.  79). 
Gaius  informs  us  (i.  47)  that  peregrini  were  prevented  irom 
enfranchising  slaves  in  fraud  of  creditors^  though  the  other 
provisions  of  the  lex  JSlia  Sentia  did  not  affect  them. 

4.  Kadem  lege  ^lia  Sentia  domino  4.  By  the  lex  Mlia  Sentia,  again, 

minori  viginti  annis  non  alitor  manu-  a  master,  under  tbe  age  of  twenty 

mittere  permittitur,  quam  si  vindicta  years,  cannot  manumit,  except  by  the 

apud  consilium,  justa  causa  manumis-  vindicta,  and  upon  some  legitimate 

sionis  probata,  fuerint  manumissi.  ground,  approved  of  by  the  council. 

Gai.  i.  88. 

This  consilium  was  held  on  certain  days  at  Rome,  and  in 
the  provinces  sat  during  a  session,  on  the  last  day  of  which 
cases  such  as  those  referred  to  in  the  text  were  decided  on. 
(Gai.  i.  20.) 


Quod  nostra  constitutio  non  solum  in 
domino  qui  solvendo  non  est,  sed 
generaliter  constituit  nova  humani- 
tatis  ratione,  ut  ex  ipsa  scriptura  in- 
stitutionis  etiam  libertas  ei  competere 
videatur :  cum  non  est  verisimile,  eum 
quem  heredem  sibi  elegit,  si  praeter- 
miserit  libertatis  dationem,  servum 
remanere  voluisse,  et  neminem  sibi 
heredem  fore. 


3.  In  fruudem  autem  creditomm 
manumittere  videtur,  qui  vel  jam  eo 
tempore  quo  manumittit,  solvendo 
non  est,  vel  datis  libertatibus  desiturus 
est  solvendo  esse.  Praevaluisse  tamen 
videtur,  nisi  animum  quoque  fraudandi 
mannmissor  habuerit,  non  impediri 
libertatem,  quamvis  bona  ejus  credi- 
toribus  non  sufficiant  Ssepe  enim  de 
facultatibus  suis  amplius  quam  in  bis 
est,  sperant  homines.  Itaque  tunc 
intelligimus  impediri  libertatem,  cum 
utroque  modo  fraudantur  creditores, 
id  est,  et  consilio  manumittentis  et 
ipsa  re,  eo  quod  ejus  bona  non  sunt 
suffectura  creditoribus. 


0.  JustaB  autem  manumissionis 
causae  hae  sunt:  veluti  si  quis  patrem 
aut  matrem,  filium  filiamve,  aut  fra- 
trem  sororemve  naturales,  aut  paeda- 
gogum,   nutricem,  educatorem,    aut 


6.  Legitimate  grounds  for  m  anumis- 
sion  are  such  as  these :  that  the  person 
to  be  manumitted  is  father  or  mother  to 
the  manumittor,  his  son  or  daughter, 
his  brother  or  sister,  his  preceptor, 
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alnmniun  alomnamve  aut  coUacta- 
nemn  mannmittat,  ant  servnm  procn- 
ntoris  habendi  gratia,  ant  ancillam 
matTimonii  causa:  dum  taraen  intra 
sex  menses  uxor  dacatnr,  nisi  justa 
causa  impediat;  et  qui  manumittitur 
procnratoris  habendi  gn^tia,  non  minor 
decern  et  septem  annis  mannmittatur. 


his  nurse,  his  foster-child,  or  his  fos- 
ter-brother ;  that  the  person  is  a  slave 
whom  he  wishes  to  make  his  procu- 
rator, or  female  slave  whom  he  in- 
tends to  marry,  provided  the  marriage 
be  performed  within  six  months,  un- 
less prevented  by  some  good  reason ; 
and  provided  that  the  slave  who  is  to 
be  made  a  procurator,  be  not  manu- 
mitted under  the  age  of  seventeen 
years. 

GAi.i.  10.  39;  D.  xl.  2.  11-13. 

The  most  common  case  of  a  person  emancipating  his  father 
and  mother,  and  other  near  relations,  would  be  when  a  slave 
was  made  heir.  Theophilus  (paraphr.  on  this  paragraph)  gives 
us  an  instance  of  a  person  enfranchising  his  brother,  the  case 
of  a  man  having  a  child  by  a  slave  and  then  a  son  by  a  legal 
marriage.     The  former  would  be  the  slave  of  the  latter. 

If  the  marriage  was  in  any  way  impossible,  the  minor  would 
not  be  allowed  to  enfranchise  his  female  slave;  and  it  was 
requisite  that  it  should  be  he  himself  who  intended  to  marry 
her. 

A  procurator  below  the  age  of  seventeen  could  not  represent 
his  principal  in  any  action  (D.  iii.  1.  1.  3),  and  it  is  this  pro- 
bably that  makes  Justinian  here  require  that  the  slave  should 
be  seventeen  years  of  age  in  order  to  be  emancipated  by  a 
minor. 


6.  Semel  antem  causa  probata,  sive 
vera  sit  sive  falsa,  non  retractatur. 


7.  Cum  ergo  certus  modus  manu- 
mittendi  minoribus  viginti  annis  do- 
minis  per  legem  £liam  Sentiam  con- 
Btitutos  erat,  eveniebat  ut  qui  quatuor- 
decim  annos  tetatis  expleverat,  licet 
testamentum  facere  et  in  eo  sibi  he- 
redem  instituere,  legataque  relinquere 
posset,  tamen  si  adhuo  minor  esset 
viginti  annis,  libertatem  servo  dare 
non  posset.  Quod  non  erat  ferendum, 
ei  is  eui  totomm  honorum  in  testa- 
mento  dispositio  data  erat,  uni  servo 
dare  libertatem  non  permittebatur. 
Quare  non  similiter  ei,  qnemadmodum 
alias  res,  ita  et  servos  suos  in  ultima 
voluntate  disponere  qnemadmodum 
volnerit,  peimittimus,  ut  et  libertatem 
eis  possit  pnestare  ?  Sed  cum  libertas 
insestimabilis  est,  et  propter  hoc  ante 
XX  etatis  annum  antiquitas  liberta- 


6.  The  approval  of  a  ground  of 
manumission  once  given,  whether  the 
reasons  on  which  it  is  based  be  true 
or  false,  cannot  be  retracted. 

7.  Certain  limits  being  thus  as- 
signed by  the  lex  ^Ha  8entia,  to 
the  power  of  persons  under  the  age 
of  twenty,  to  manumit  slaves,  the 
result  was  that  anyone,  who  had  com- 
pleted his  fourteenth  year,  might 
make  a  testament,  institute  an  heir, 
and  give  legacies,  and  yet  that  no 
person,  under  twenty,  could  give 
liberty  to  a  slave.  This  seemed  in- 
tolerable: that  a  man,  permitted  to 
dispose  of  all  his  effects,  by  testa- 
ment, could  not  enfranchise  one  single 
slave.  Why  should  we  not,  then,  give 
him  the  power  of  disposing,  by  testa- 
ment, of  his  slaves,  as  of  aU  his  other 
property,  exactly  as  he  pleases,  and  of 
giving  them  their  liberty?  But  as 
Uberty  is  of  inestimable  value,  and 
our  ancient  laws,  therefore,  prohibited 
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tern  servo  dare  prohibebat,  ideo  nos 
mediam  quodammodo  viam  eligentes, 
non  aliter  minori  viginti  annis  liber- 
tatem  in  testamento  dare  servo  suo 
concedimus,  nisi  septimum  et  deci- 
mum  annum  impleverit,  et  ootaviun 
decimum  annum  tetigerit  Cum  enim 
antiquitas  hujusmodi  ffitaU  et  pro 
aliis  postnlare  concessit,  cur  non 
etiam  sui  judidi  stabilitas  ita  eos 
a^jovare  credatur,  nt  ad  Ubertates 
dandas  servis  suis  possint  pervenire  ? 


any  person,  under  twenty  years  of 
age,  to  give  it  to  a  slave,  we  adopt  a 
middle  course,  and  only  permit  a  per- 
son, under  twenty  years  of  age,  to 
confer  freedom  on  his  slaves  by  testa- 
ment, if  he  has  completed  his  seven- 
teenth and  entered  on  his  eighteenth 
year.  For  since  ancient  custom  per- 
mitted persons  at  eighteen  years  of 
age  to  plead  for  others,  why  should 
not  their  judgment  be  considered 
sound  enough  to  enable  them  to  give 
liberty  to  their  own  slaves? 


Gai.  40. 

The  lex  JElia  Sentia  required  the  manumission  to  be  given 
by  the  form  of  vindicta.  This  was  held  to  exclude  the  minor 
from  giving  it  by  testament.  Manumission  was  something 
more  than  the  disposal  of  a  piece  of  property;  it  was  the 
creation  of  a  citizen,  and  thus  might  consistently  be  denied  to 
minors  whose  power  of  disposing  of  property  was  unfettered. 
Justinian,  nine  years  after  the  Institutes  were  published, 
abolished  the  distinction  he  establishes  in  the  text  by  a  Novel 
(119.  2),  containing  the  words  sancimus  ut  licentia  pateat 
minoribus  in  ipso  tempore,  in  quo  eis  de  reliqud  eorum  sub- 
stantia disponere  permittiiur,  etiam  servos  suos  in  ultimis 
voluntatibus  manumittere. 


Tit.  VII.    DE  LEGE  FUSIA  CANINIA  SUBLATA. 


Lege  Fusia  Caninia  certus  modus 
constitutus  erat  in  servis  testamento 
manumittendis.  Quam,  quasi  Uber- 
tates impedientem  et  quodammodo 
invidam,  toUendam  esse  censuimus; 
cum  satis  fnerat  inhumanum,  vivos 
quidem  licentiam  habere  totam  suam 
famiUam  libertate  donare,  nisi  alia 
causa  impediat  Ubertatem,  morientibus 
autem  hujusmodi  licenciam  adimere. 


The  lex  Fusia  Caninia  imposed  a 
limit  on  manumission  by  testament; 
but  we  have  thought  right  to  abolish 
this  law  as  invidiously  placing  obsta- 
cles in  the  way  of  liberty.  It  seemed 
very  unreasonable,  to  allow  persons,  in 
their  lifetime,  to  manumit  all  their 
slaves,  if  there  is  no  special  reason 
to  prevent  them,  and  to  deprive 
the  dying  of  the  power  of  doing  the 


Gat.  i.  42-46. 

The  lex  Fusia  Caninia  was  made  in  the  year  a.d.  8,  four 
years  after  the  lex  ^lia  Sentia,  (Suet.  Aug,  40.)  Its  object 
was  to  prevent  the  manumission  of  crowds  of  slaves  enfran- 
chised in  order  to  gratify  the  vanity  of  testators,  who  wished 
their  funeral  train  to  be  swollen  with  these  witnesses  to  their 
liberality.     It  provided  that  the  owner  of  two  slaves  might 
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enfranchise  both;  of  from  two  to  ten,  half;  of  from  ten  to 
thirty,  one-third ;  of  from  thirty  to  one  hundred,  one-fourth  ; 
and  of  a  larger  number,  one  fifth;  but  in  no  case  was  the 
number  enfranchised  to  exceed  one  hundred.  The  slaves  to  be 
manumitted  were  required  to  be  designated  by  name.  The 
citizenship  was  so  worthless  in  the  days  of  Justinian,  that  it 
mattered  little  how  many  slaves  were  made  free,  but  in  the 
days  of  Augustus,  the  distinction  made  between  the  living  and 
the  dying  master,  which  Justinian  calls  satis  inhumanum,  was 
far  from  unreasonable.  A  master  might  well  be  trusted  not  to 
impoverish  himself  by  reckless  manumission  during  his  life, 
and  yet  be  denied  the  power  of  gratifying  his  vanity  at  the  ex- 
pense of  his  heir. 

Tit.  VIII.    DE  IIS  QUI  SUI  VEL  ALIENI 
JURIS  SUNT. 

Sequitur  de  jure  personanun  alia  We  now  come  to  another  division 

divisio ;  nam  qusedam  personie  sol  relative  to  the  rights  of  persons ;  for 

joiis  sunt,  quffidam  alieno  juri  sub-  some  persons  are  independent,  some 

jecte.      Bunus    earum  quiB  alieno  are  subject  to  the  power  of  others, 

juri  subjects  sunt,  aliie  in  potestate  Of  those,  again,  who  are  subject  to 

parentum,  alise  in  potestate  domino-  others,  some  are  in  the  power  of  pa- 

mm  sunt     Videamus  itaque  de  iis  rents,  others  in  that  of  masters.    Let 

quffi  alieno  juri  subjects  sunt :  nam  us  first  treat  of  those  who  are  subject 

si  oognoverimns  qu8B  istffi  personee  to  others;  for,  when  we  have  ascer- 

sunt,  simul  intelligemus  qusB  sui  juris  tained  who  these  are,  we  shall  at  the 

sunt.    Ao  prius  dispiciamus  de  iis  same  time  discover,  who  are  inde- 

qns  in  potestate  dominorum  sunt  pendent    And  first  let  us  consider 

those,   who    are   in   the   power   of 

masters. 

Gai.  i.  48.  61. 

Justinian  now  passes  to  the  division  of  persons  as  members 
of  a  family.  The  head  of  a  Soman  family  exercised  supreme 
authority  over  his  wife,  his  children,  his  children's  children, 
and  his  slaves.  (See  In  trod.,  sec.  44.)  He  was  their  owner 
as  well  as  their  master.  He  alone  was  sui  juris,  and  all  the 
other  members  of  the  family  were  alieni  juris,  for  they  be- 
longed to  him.  The  whole  group,  that  is,  the  head  and  those  in 
his  power  were  ih^familia.  The  head  was  the  paterfamilias,  a 
term  not  expressive  of  paternity  (D.  1.  195.  2),  but  merely 
signifying  a  person  who  was  not  under  the  power  of  anothd!", 
and  who,  consequently,  might  have  others  under  his  power. 
An  unmarried  woman  whose  father  was  dead,  was  said  to  be  a 
mater/amilias,  a  term  which,  in  this  sense,  is  only  the  feminine 
form  of  paterfamilias.  She  was  sui  juris,  and  might  have 
slaves,  though  of  course  she  could  have  no  power  over  persons 
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free-bom.  For  if  she  married,  her  children  were  in  her  hus- 
band's power,  not  in  hers.     (See  Introd.  sec.  44,  45.) 

The  vf Old /amilia  was  used  in  so  many  different  senses,  that 
it  may  be  as  well  to  collect  them  here,  before  entering  on  the 
subject  of  family  relations.  Familia  is  used  to  mean, — 1.  All 
persons  of  the  blood  of  the  same  ancestor ;  2.  The  head  of  the 
family  and  all  those  in  his  power  whether  slaves  or  free; 
3.  All  connected  by  agnation,  (see  Introd.  sec.  48) ;  4.  The 
slaves  of  one  man ;  5.  The  property  of  a  paterfamilias^  of 
whatever  sort.  The  word  is  fully  explained  in  a  fragment  of 
Ulpian.     (D.  1.  16.  195.) 

Gains,  from  whom  much  of  this  section  is  borrowed,  says, — 
Rursus  earum  personarum,  qua  alieno  juri  suhjecim  sunty 
alia  in  potestate,  alia  in  manu,  alia  in  mancipio  sunt 
(i.  49).  The  persons  in  manu  were  those  wives  who  passed 
through  the  particular  forms  of  marriage  which  placed  a  wife 
in  the  position  of  a  daughter  to  her  own  husband ;  that  is,  the 
religious  ceremony  of  confarreatio,  the  fictitious  sale  coemptio, 
and  ususy  or  cohabitation  unbroken  by  an  absence  of  three 
nights  in  the  year.  (See  Introd.  sec.  50.)  Persons  in  man- 
cipio were  those  sold  by  the  head  of  their  family,  or  by  them- 
selves with  the  form  of  mancipatio.  (See  Introd.  sec.  46.) 
They  were  said  to  be  servorum  loco  (not  servi)  with  reference 
to  the  purchaser.  Such  sales  were  merely  fictitious,  except  in 
the  early  days  of  Bome.  The  subjection  in  manu  had  ceased 
before  Uie  time  of  Justinian,  and  he  did  away  with  the  last 
traces  of  that  in  mancipio,    (See  Tit.  12.) 

1.  In  potestate  itaqne  dominorum  1.  Slaves  are  in  the  power  of  mas- 

suDt  servi.     Qo®  qaidom  potestas  ters,  a  power  derived  from  the  law  of 

juris  gentium  est:  nam  apud  omnes  nations :  for  among  all  nations  it  may 

peraeque  gentes  animadvertere  possn-  be  remarked  that  masters  have  the 

mns,  dominis  in  servos  vitsa  necisque  power  of  life  and  death  over  their 

potestatem    fuisse;    et   quodcumque  slaves,  and  that  everything  acquired 

per  servum    adquiritur,   id   domino  by  the  slave  is  acquired  for  the  mas- 

adquiritnr.  ter. 

Gai,  i.  62. 

The  power  of  the  master  over  his  slaves  was  spoken  of  as 
the  dominica  potestas.  The  origin  of  this  power  has  been 
already  ascribed  to  ihQ  jus  gentium.    (Tit.  3.  2.) 

*2.  Sed  hoc  tempore  nuUis  bomini-  2.  But  at  the  present  day  none  of 

bus  qui  sub  imperio  nostro  sunt,  licet  our  subjects  may  use  unrestrained 

sine  causa  legibus  cognita  in  servos  violence  towards  their  slaves,  except 

8U0S  supra  modum  sfevire;  nam  ex  for  a  reason  recognised  by  law.    For, 

consUtutione  divi  Pii  Antonini,  qui  by  a  constitution  of  the  Emperor 

sine  causa  servum  suum  Occident,  Aiitoninus,  he  who  without  any  reason 

non  minus  puniri  jubetur,  quara  qui  kills  his  own  slave,  is  to  be  punished 
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aliennm  Bervnm  occiderit  Sed  et 
major  asperitas  dominozxim  ejusdem 
princxpis  constitatione  coercetor ; 
nam  consultos  a  quibosdam  priesidi- 
bns  provineiariiiii  de  iis  servis  qui  ad 
sdem  sacram  vel  ad  statuas  priDcipmn 
eonfogiont,  prscepit,  at  si  intolera- 
bilis  Tideatur  saevitia  dominomm, 
oogantnr  senros  snos  bonis  eonditioni- 
bns  vendere,  at  pretiam  dominis  da- 
retor;  et  recte.  Expedit  enim  rei- 
publlciB,  ne  sua  re  quis  male  utatur. 
Ccgos  rescript!  ad  i£lium  Marcianam 
emissiyerba  sant  bsec :  ^  Dominorum 
qoidem  potestatem  in  servos  saos  illi- 
batam  esse  oportet,  nee  caiqaam  ho- 
minam  jus  suum  detrahi ;  sed  domi- 
norum interest,  ne  auzilium  contra 
ssvitiam  vel  famem  vel  intolerabilem 
i^joriam  denegetur  iis  qui  juste  de- 
precantur.  Ideoque  cognosce  de  que- 
relis  eorum  qui  ex  familia  Julii  Sabini 
ad  statuani  oonftigerunt;  et  si  vel 
dorius  habitos  quam  eequum  est,  vel 
infami  injuria  affectos  cognoveris, 
veniri  jube,  ita  ut  in  potestatem  do- 
mim  non  revertantur.  Qui  si  meee 
constitutioni  fraudem  fecerit,  sciet 
me  admissum  severius  exeouturum." 


equally  with  one  who  has  killed  the 
slave  of  another.  The  excessive  se- 
verity of  masters  is  also  restrained  by 
another  constitution  of  the  same 
emperor.  For,  when  consulted  by 
certain  governors  of  provinces  on  the 
subject  of  slaves,  who  fly  for  refuge 
either  to  temples,  or  the  statues  of 
the  emperors,  he  decided  that  if  the 
severity  of  masters  should  [appear 
excessive,  they  might  be  compelled 
to  make  sale  of  their  slaves  upon 
equitable  terms,  so  that  the  masters 
might  receive  the  value;  and  this  was 
a  very  wise  decision,  as  it  concerns 
the  public  good,  that  no  one  should 
misuse  his  own  property.  The  following 
are  the  terms  of  this  rescript  of  Anto- 
ninus, which  was  sent  to  i£lius  Mar- 
cianus.  *'  The  power  of  masters  over 
tlieir  slaves  ought  to  be  preserved 
unimpaired,  nor  ought  any  man  to  be 
deprived  of  his  just  right  But  it  is  for 
the  interest  of  all  masters  themselves, 
that  relief  prayed  on  good  grounds 
against  cruelty,  the  denial  of  suste- 
nance, or  any  other  intolerable  injury, 
should  not  be  refused.  Examine, 
therefore,  into  the  complaints  of  the 
slaves  who  have  fled  from  the  house 
of  Julius  Sabinos,  and  taken  refuge 
at  the  statue  of  the  emperor;  and,  if 
you  find  that  they  have  been  too 
harshly  treated,  or  wantonly  disgraced, 
order  them  to  be  sold,  so  that  they 
may  not  fall  again  under  the  power 
of  then:  master:  and,  if  Sabinus 
attempt  to  evade  my  constitution,  I 
would  have  him  know,  that  I  shall 
severely  punish  his  disobedience.** 


Gai.  i.  63 ;  D.  i.  6.  2. 

The  lex  Cornelia,  made  by  Sylla,  B.C.  82,  made  killing  a 
slave  punishable  as  homicide,  Avith  death  or  exile.  (D.  ix. 
2. 23.  9.)  The  lex Petronica  (D.  xlviii.  8.  II.  2),  passed  in  the 
time  of  one  of  the  early  emperors,  forbade  masters  to  expose 
their  slaves  to  contests  with  wild  beasts.  Hadrian  required 
the  sanction  of  a  magistrate  in  all  cases  before  death  was  in- 
flicted. (Spart.  in  Hadr.  cap.  18;  D.  i.  6.  2.)  Constantino 
only  permitted  moderate  corporal  chastisement  to  be  inflicted, 
and  Justinian  in  the  Code  retains  his  enactment.     (C.  ix.  14.) 

Justinian  does  not  notice  the  corresponding  changes  which 
the  clemency  of  later  times  worked  in  the  control  of  the  master 
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over  the  slave's  property ;  according  to  the  usage  of  these  times 
this  property,  ceiled  j)eculium,  belonged,  in  fact,  though  not  in 
law,  to  the  slave,  and  he  often  purchased  his  liberty  with  it. 
(Tacit.  Ann.  xiv.  42;  D.  xv.  1.  53.) 


Tit.  IX.    DE  PATRIA  POTESTATE. 

In   potestate    nostra   sunt    liberi  Our  children,  begotten  in  lawful 

nostri,   quos  ex  justis  nuptiis  pro-      marriage,  are  in  our  power, 
creaverimus. 

Gai.  i.  55. 

The  patria  poiestas  diflTered  originally  little,  if  at  all,  from 
the  dominica  potestas.  If  the  sense  of  ownership  was  not  so 
complete  in  the  former,  it  was  probably  limited  more  by  natural 
feeUng  than  by  law.  The  father  could  sell,  expose,  or  put  to  death 
his  children.  Time,  however,  ameliorated  the  position  of  the 
child,  and  all  that  was  left  was  a  power  to  inflict  moderate  chas- 
tisement (Cod.  viii.  47.  31),  and  to  sell  at  the  time  of  birth  in 
cases  of  extreme  necessity.  (Cod.  iv.  43.  1.)  Constantino 
coodemned  the  father  who  killed  his  child  to  the  punishment 
of  a  parricide.  (C.  ix.  17.  1.)  The  sale  of  a  child  was  in 
general  fictitious,  and  only  formed  the  mode  by  which  the  child 
was  released  from  the  father  s  power. 

Like  that  of  the  slave,  the  child's  property  was  only  a  pe- 
culium,  belonging  strictly  to  the  father.  But  under  the  early 
emperors  an  exception  to  this  was  made  of  the  property  the  son 
acquired  in  war  {castrense  peculium) ;  and  Constantino  made 
a  further  exception  of  property  acquired  in  employments  about 
the  court  {qiiasi-castrense  peculium),  (See  Bk.  ii.  9,  and 
Introd.  sec.  46.) 

The  meaning  oi  justm  nupti<B  will  appear  in  the  next  title. 

Neither  age  nor  marriage,  nor  anything  except  emancipation, 
terminated  the  power  of  a  father  over  his  son.  If  a  daughter 
married  in  manu,  she  passed  from  her  father's  power  into  that 
of  her  husband. 

1.  NuptiiB  autem  sive  matrimonium  1.  Marriage,  or  matrimony,  is  a 

est  viri  et  mulieris  conjunctio,  indivi-      binding  together  of  a  man  and  wo- 
duam  Tit»  consuetudinem  continens.       man  to  live  in  an  indivisible  union. 

D.  xxiii.  2. 1. 

Nuptia  is  properly  the  ceremonies  attending  the  formation  of 
the  legal  tie,  and  matrimonium  is  the  tie  itself;  but  the  jurists 
use  the  two  terms  quite  indifferently,  as,  for  instance,  Modestinus 
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Ill 


says,  " nuptia  sunt  conjunctio  maris  et  femina"     (D.  xxiii. 
2.1.) 

The  individua  vita  consuetude  implied  a  community  of  rank, 
position,  and  of  sacred  and  human  law,  divini  et  humani  juris 
communicatio  (D.  xxiii.  2.  1),  hut  not  necessarily  of  property. 
Marriage  gave  neither  party  any  right  over  the  property  of  the 
other,  except  when  the  wife  passed  in  manum,  and  then  all 
that  she  had  belonged  to  the  husband. 


2.  Jos  autem  potestatis  quod  in 
liberos  habemus,  propriom  est  civimn 
Bomanorani ;  nulli  enim  alii  sunt 
homineSj'qui  talem  in  liberos  habeant 
potestatem,  qualem  nos  habemus. 


2.  The  power  which  we  have  over 
our  children  is  peculiar  to  the  citi- 
zens of  Rome;  for  no  other  people 
have  a  power  over  their  children,  such 
as  we  have  over  ours. 


Gai.  i.  55. 

Gaius  mentions  the  Galat®  as  being  reported  to  have  had  a 
similar  institution. 


3.  Qui  igitur  ex  te  et  uzore  tua  nas- 
dtur,  in  tua  potestate  est.  Item  qui 
ex  filio  tuo  et  uxor  ejus  nascitur,  id 
est,  nepostuus  et  neptis,  leque  in  tua 
sunt  potestate,  et  pronepos  et  pro- 
neptis,  et  deinceps  ceteri.  Qui  tamen 
ex  Alia  tua  nascitur,  in  tua  potestate 
non  est,  sed  in  patris  ejus. 


3.  The  child  bom  to  you  and  your 
wife,  is  in  your  power.  And  so  is  the 
child  bom  to  your  son  of  his  wife, 
that  is,  your  grandson  or  granddaugh- 
ter ;  so  are  your  great  grandchildren, 
and  all  your  other  descendants.  But 
a  child  bom  of  your  daughter  is  not 
in  your  power,  but  in  the  power  of 
its  own  father. 


If  a  woman,  although  she  was  not  in  the  power  of  her  hus- 
band, had  children,  they  were  not  in  her  power ;  and  hence,  as 
she  could  have  no  descendants  in  her  power,  it  was  said,  mulier 
familia  su<b  et  caput  et  Jinis  est,  i,  e,  her  family  ended  with 
herself.     (D.  1.  16.  196.  5.) 


Tit.  X.    DE  NUPTIIS. 


Jostas  autem  nuptias  inter  se  cives 
Bomani  contrahunt,  qui  secundum 
prscepta  legum  coeunt,  masculi  qui- 
dem  puberes,  feminsB  autem  viripo- 
tentes,  sive  patresfamilias  sint  sive 
filiifamilias :  dum  tamen,  si  filiifami- 
lias  sint,  eonsensum  habeant  paren- 
Uum  quorum  in  potestate  sunt  Nam 
hoe  fieri  debere  et  civilis  et  naturalia 
ratio  Buadet,  in  tantum  ut  jussum 
parentis  prsecedere  debeat  Unde 
qucsitnm  est  an  fhriosi  filia  nubere 
aut  foriosi  Alius  uxorem  ducere  pos- 


Roman  citizens  are  bound  together 
in  lawful  matrimony,  when  they  are 
united  according  to  law,  the  males, 
having  attained  the  age  of  puberty, 
and  the  females  a  marriageable  age, 
whether  they  are  fathers  or  sons  of  a 
family ;  but,  if  the  latter,  they  must 
first  obtain  the  consent  of  their  pa- 
rents, in  whose  power  they  are.  For 
both  natural  reason  and  the  law  re- 
quire this  consent;  so  much  so,  in- 
deed, that  it  ought  to  precede  the 
marriage.    Hence  the  question  has 
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sit?    Cunque  super  filio  vaiiabator,  arisen,  whether  the  daughter  of  a 

nostra  processit  decisio,  qua  permis-  madman  could  be  married,  or  his  son 

sum  est,  ad  exemplum  filie  furiosi,  marry?    And  as  opinions  were  di- 

fllium  quoque  posse  et  sine  patris  in-  vided  as  to  the  son,  we  decided  that 

terventu  matrimonium  sibi  copulare,  as  the  daughter  of  a  madman  might-, 

secundum  datum  ex  nostra  oonsti-  so  may  the  son  of  a  madman  many 

tutione  modum.  without  the  intervention  of  the  father, 

^  according  to  the  mode  established  by 
our  constitution. 

C.  V.  4.  25. 

In  the  earliest  times  of  Boman  law  there  were  three  modes 
of  forming  the  tie  of  marriage ;  first,  confarreatio^  a  religious 
ceremony,  in  which  none  hut  those  to  whom  the  jus  sacrum 
was  open  could  take  part ;  secondly,  coemptio,  a  fictitious  sale, 
in  which  the  wife  was  sold  to  the  hushand ;  and  lastly,  usuSy 
i.e.  cohahitation  with  the  intention  of  forming  a  marriage. 
Perhaps  the  marriage  hy  usus  was  handed  down  from  a  people 
less  attached  to  forms  and  ceremonies ;  perhaps  it  was  only  the 
legalization  of  unions  formed  hy  the  natural  impulse  of  the 
affections;  hut  all  three  modes  had  the  same  ^ect  on  the 
position  of  the  wife.  She  always  passed  in  manum  viri 
(Introd.  sec.  50).  This  incident  of  marriage  was  not,  perhaps, 
attached  originally  to  the  marriage  hy  mere  cohabitation ;  but 
was  applied  to  it  on  the  analogy  of  the  ownership  which  was 
acquired  in  a  thing  by  uninterrupted  possession.  It  was,  how- 
ever, felt  to  be  a  hardship  that  the  wife  should  in  all  cases  pass 
into  her  husband's  power;  and  the  law  of  the  Twelve  Tables 
declared  that,  if  the  wife  absented  herself  from  her  husband 
for  three  nights  in  the  year,  the  usus  should  be  interrupted  and 
she  should  remain  in  her  oviufamilia,  and  not  pass  into  that 
of  her  husband.  This  was  considered  so  much  more  advan- 
tageous to  the  wife  that,  even  in  the  latter  days  of  the  republic, 
almost  all  marriages  were  formed  without  the  wife  passing  into 
the  tnanus  of  her  husband.  In  the  time  of  Justinian  she  never 
did  so,  and  the  whole  distinction  of  the  effect  of  different  modes 
of  marriage  bad  been  long  obsolete. 

At  no  time  did  these  different  modes  of  being  married  form 
part  of  the  real  tie  of  marriage ;  they  only  decided,  when  the 
tie  of  marriage  was  formed,  what  should  be  the  position  of  the 
wife.  Neither  were  the  religious  ceremonies  nor  the  nuptial 
rites  anything  more  than  accessories  of  that  which  created  the 
binding  relation  between  the  parties.  The  tie  itself  was  a  civil 
contract,  depending  upon  and  formed  by  the  mutual  consent  of 
the  husband  and  wife.  Whenever  two  persons,  capable  of  en- 
tering into  the  contract,  mutually  consented  to  do  so,  and 
evidenced  their  consent  by  any  mode  recognised  by  law,  the 
legal  tie  was  formed,  the  just  a  nuptia  were  complete.     Every- 
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tMDg  else  was  only  subsidiary.  This  consent  might  either  be 
made  manifest  by  being  solemnly  expressed  (Cod.  v.  17.  11), 
or  by  some  act,  such  as  the  wife  being  led  to  the  husband  s 
house  and  the  husband  receiving  her,  which  sufficed  to  make 
known  the  intention  of  the  parties. 

In  order  that  the  contract  might  be  binding,  it  was  necessary 
that  the  parties  should  be  capable  of  forming  it.  First,  they 
must  have  the  connuhium  ;  i.  e.  so  long  as  there  was  any  dis- 
tinction of  citizenship,  both  were  required  to  be  citizens,  or  to 
have  had  this  particular  part  of  citizenship  given  them  (see 
Introd.  sec.  43).  Secondly,  they  must  not  stand  within  the  pro- 
hibited degrees  of  relationship ;  what  these  were  is  discussed  in 
the  following  paragraphs  of  this  Title.  Thirdly,  they  must  have 
attained  the  age  of  puberty,  i.  e,  fourteen  for  men,  and  twelve 
for  women  (see  Tit.  22) ;  and,  lastly,  if  under  the  power  of 
any  one,  they  must  have  obtained  that  person's  consent.  The 
husband  was  obliged,  even  though  in  his  grandfather  s  power, 
to  obtain  his  father  s  consent ;  otherwise  the  grandfather  could 
have  eventually  increased  the  number  of  the  fathers  family 
without  consulting  him  (D.  i.  7.  7),  which  it  was  against  the 
spirit  of  the  law  to  allow,  as  no  one  could  have  a  new  suus 
hares  forced  on  him  by  agnation  against  his  will.  (See  Tit. 
11.  7.)      • 

This  same  reason  had  caused  the  doubt  adverted  to  in  the 
text,  whether,  even  if  the  father  were  incapable  of  giving  his 
coDsent,  the  son  could  introduce  new  members  into  his  father  s 
family.  This  did  not  apply  to  the  daughter,  who  could  not  in- 
troduce new  members  into  her  father  s  family.  Justinian,  in 
the  Code,  prescribed  the  mode  in  which  marriage  might  be 
validly  made  either  by  the  son  or  daughter  of  a  madman.  The 
son  or  daughter  of  the  madman  was  to  submit  the  proposed 
marriage  to  be  approved,  and  the  gift  to  the  wife,  or  dowry,  to 
be  fixed,  by  the  prcefectuB  urbis  at  Constantinople,  by  the 
preses  or  bishop  of  the  city  in  the  provinces,  in  the  presence 
of  the  curator  of  the  madman  and  his  principal  relations. 
Marcus  Aurelius  had  previously  provided  for  the  care  of 
children  of  imbecile  persons,  dementes.  (C.  v.  4.  26.)  Where 
the  rights  of  the  paterfamilias  were  not  in  question,  as  when 
the  son  was  emancipated,  it  was  not  necessary  to  have  the 
fathers  consent.     (D.  xxiii.  2.  25.) 

If  the  persons,  whose  consent  was  necessary,  did  not  give  it, 
the  marriage  was  absolutely  void,  and  therefore  no  subsequent 
consent  could  ratify  it.  Thus  Justinian  says  here,  that  the 
consent,  jussus  (a  word  denoting  the  authority  of  the  pater- 
familias), must  precede  the  marriage.  It  was  not,  however, 
necessary  that  the  consent  should  be  expressly  given.     If  the 
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paterfamilias  knew  of  the  marriage  and  did  not  oppose  it,  his 
assent  was  presumed  (C.  v.  4.  5);  and  if  he  were  absent  or  a 
captive  for  three  years,  his  children  might  form  a  marriage, 
which  he  could  not  afterwards  disapprove  of.  (D.  xxiii.  2.  9. 10.) 


1.  Ergo  non  omnes  Dobis  uxores 
ducere  licet;  nam  quarumdarn  nupiiis 
abstJDendum  est.  Inter  eas  enim  per- 
sonas  quae  parentium  liberorumve 
locum  inter  se  obtinent,  contrahi 
nuptiae  non  possunt:  veluti  inter 
patrem  et  filiam,  vel  avura  et  neptem, 
vel  matrem  et  filiam,  Tel  a^iam  et 
nepotem,  et  usque  ad  infinitum ;  et 
si  tales  persona)  inter  se  coierint,  ne- 
fariaa  atque  incestas  nuptias  con- 
traxisse  dicuntur.  £t  bsec  adeo  ita 
sunt,  ut  quamvis  per  adoptionem  pa- 
rentium liberorumve  loco  sibi  esse 
coeperint,  non  possint  inter  se  matri- 
monio  jungi,  in  tantum  ut  etiam  dis- 
soluta  adoptione  idem  juris  maneat. 
Itaque  earn  quos  tibi  per  adoptionem 
filia  vel  neptis  esse  coeperit,  non  po- 
teris  uxorem  ducere  quamvis  earn 
emancipaveris. 


1.  We  may  not  marry  every  woman 
without  distinction;  for  with  some, 
marriage  is  forbidden.  Marriage  can- 
not be  contracted  between  persons 
standing  to  each  other  in  the  relation  of 
ascendant  and  descendant,  as  between 
a  father  and  daughter,  a  grandfather 
and  his  granddaughter,  a  mother  and 
her  son,  a  grandmother  and  her 
grandson;  and  so  on,  ad  infinitum. 
And,  if  such  persons  unite  together, 
they  only  contract  a  criminal  and  in- 
cestuous marriage;  so  much  so,  that 
ascendants  and  descendants,  who  are 
only  so  by  adoption,  cannot  inter- 
marry; and  even  after  the  adoption  is 
dissolved,  the  prohibition  remains. 
You  cannot,  therefore,  marry  a  woman 
who  has  been  either  your  daughter  or 
granddaughter  by  adoption,  although 
you  may  have  emancipated  her. 


Gai.  i.  58,  59. 

When  two  persons  were  related  by  being  agnaii  to  each  other, 
they  were  exactly  in  the  same  relative  position,  so  far  as  re- 
garded the  power  of  marrying,  ns  if  they  had  been  related  in 
the  same  degree  by  blood.  If  the  tie  of  agnatio  was  dissolved 
by  emancipation,  the  tie  of  blood,  if  any,  would  of  course  re- 
main, and  be  a  bar  to  marriage,  but  if  there  were  no  tie  of 
blood,  that  is,  if  one  of  the  parties  had  entered  the  family  by 
adoption,  then,  if  the  emancipated  person  had,  while  the 
agnatio  subsisted,  occupied  the  position  of  ascendant  or  de- 
scendant to  the  other  person,  marriage  was  forbidden,  but  if  of 
a  collateral,  it  was  allowed. 


2.  Inter  eas  qnoque  personas  quffi 
ex  transverso  gradu  cognationis  jun- 
guntur,  est  qurodam  similis  observa- 
Uo,  sed  non  tanta.  Sane  enim  inter 
fratrem  sororemque  nuptiao  prohibits 
sunt,  sive  ab  eodem  patre  eademque 
matre  nati  fuerint,  sive  ex  alterutro 
eorum :  sed  si  qua  per  adoptionem 
Boror  tibi  esse  coeperit,  quamdiu  qui- 
dem  constat  adoptio,  sane  inter  te  et 
earn  nuptise  consistere  non  possunt ; 
cum  vero  per  emancipationem  adoptio 
sit   dissoluta,   poteris    cam   uxorem 


2.  There  are  also  restrictions, 
though  not  so  extensive,  on  marriage 
between  collateral  relations.  A  bro- 
ther and  sister  are  forbidden  to  marry, 
whether  they  are  the  children  of  the 
same  father  and  mother,  or  of  one  of 
the  two  only.  And,  if  a  woman  be> 
comes  your  sister  by  adoption,  so  long 
as  the  adoption  subsists,  you  certainly 
cannot  marry ;  but,  if  the  adoption  is 
destroyed  by  emancipation,  you  may 
marry  her;  as  you  may  idso,  if  you 
yourself  are  emancipated.    Hence  it 
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dncere.     Sed  et  si  ta  emancipatus  is  certain,  that  if  a  man  would  adopt 

foeris,  nihil  est  impedimento  nnptiis.  his    son-in-law,    he    ought   first    to 

Et  ideo    constat,    si  quis  genenim  emancipate  his  daughter;  and  if  he 

adoptare  Telit,  debere  eum  ante  filiam  would  adopt  his  daughter-in-law,  he 

emanoipare;  et  si  quis  yelit  nurum  ought  previously  to  emancipate  his 

adoptare,    debere   earn    ante  filium  son. 
emandpare. 

Gai.  i.  60,  61 ;  D.  xxiii.  2.  17.  1. 

To  adopt  a  son-in-law  would  be  to  make  him  brother  by 
agnation  of  his  own  wife.  The  bar  did  not  invalidate  the 
previous  maniage,  but  operated  to  restrain  the  adoption,  until 
the  daughter  had  been  emancipated. 

'  3.  Fratris  vero  vel  sororis  filiam  3.  A   man   may   not   marry   the 

uxorem  ducere  non  licet.    Sed  nee  daughter  of  ,'a  brother,  or  a  sister, 

neptem  fratris  vel  sororis  quis  uxorem  nor  the  granddaughter,  although  she 

dueere  potest,  quamvis  quarto  gradu  is  in  the  fourth  degree.    For  when 

sint;  ctgus  enim  filiam  uxorem  du-  we  may  not  marry  the  daughter  of 

cere  non  licet,  neque  ejus  neptem  any  person,  neither  may  we  many 

permittitur.   Ejus  vero  mulieris  quam  the  granddaughter.    But  there  does 

pater  tuus  adoptavit,  filiam  non  vi-  not  appear  to  be  any  impediment  to 

deiis  impediri  uxorem  ducere,  quia  marrying  the  daughter  of  a  woman 

neque  natural!  neque  dvili  jure  tibi  whom  your  father  has  adopted;  for 

co^jungitur.  she  is  no  relation  to  you,  either  by 

natural  or  civil  law. 

GAi.i.  62;  D.xxiii.  2. 12,4.; 

In  the  direct  line  every  degree  represents  a  generation.  The 
son  is  in  the  first  degree  with  respect  to  his  father ;  the  grand- 
son in  the  second  with  respect  to  his  grandfather.  In  the 
collateral  line  the  generations  are  taken  first  up  to  and  then 
down  from,  the  common  ancestors.  For  instance,  first-cousins 
are  in  the  fourth  degree.  From  either  cousin  to  his  father  is 
one  degree,  from  the  father  to  the  grandfather  is  another,  from 
the  grandfather  to  the  father  of  the  other  cousin  is  a  third,  and 
from  that  father  to  that  cousin  is  a  fourth. 

ITie  marriage  of  an  uncle  with  a  niece  had  been  legalised 
in  favour  of  Claudius  and  Agrippina  (Suet,  in  Claud.  26) ; 
but  prohibited  by  Constantine.     (Cod.  Theod.  i.) 

The  children  never  followed  the  family  of  the  mother,  and 
therefore,  though  she  was  adopted,  remained  as  they  were  before. 
But  of  course  a  daughter  could  not  have  married  an  adopted 
son's  son. 

4.  Dnorum  autem  fratrum  vel  so-  4.  The  children  of  two  brothers» 

rorom  liberi,  vel  fratris  et  sororis,      or  two  sisters,  or  of  a  brother  and 
jnQgi  possnnt  sister,  may  many  together. 

D.  xxiii.  2.  3. 

The    marriage    of   first-cousins,    forbidden    by    preceding 

I  2 
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emperors,  had  again  been  legalised  by  Arcadius  and  Honorias. 
(0.  V.  4.  19.) 


5.  Item  amitam,  licet  adoptivam, 
dacere  uxorem  non  licet;  item  nee 
materteram,  quia  parentium  loco  ha- 
bentur.  Qua  ratione  verom  est,  mag- 
nam  quoque  amitam  et  materteram 
magnam  prohibexi  uxorem  ducere. 


5.  So,  too,  a  man  may  not  marry 
his  paternal  aunt,  even  though  she 
be  so  only  by  adoption  ;  nor  his  ma- 
ternal aunt ;  because  they  are  regarded 
in  the  light  of  ascendants.  For  the 
same  reason,  no  person  may  many 
his  great-aunt,  either  paternal  or  ma- 
ternal. 

Gai.  i.  62;  D.  xxiii,  2.  17.2. 

It  was  of  course  only  possible  to  be  in  the  same  family  with 
an  adopted  aunt  on  the  father  s  side.  A  mother  s  sister  by 
adoption  would  be  in  the  family  of  the  mother,  whereas  the 
nephew  would  be  in  the  family  of  the  father,  and  therefore 
adoptivam  is  added  to  amitam  only,  not  to  materteram. 

Every  person  in  the  first  degree  from  a  common  ancestor, 
was  considered,  so  far  as  regarded  marriage,  in  the  position  of 
that  ancestor.  Thus  an  aunt,  being  in  the  first  degree  from 
the  grandfather,  the  common  ancestor,  was  looked  upon  as 
standing  in  the  place  of  that  grandfather  {parentis  loco 
habetur),  and  could  not  therefore  marry  her  nephew.  A  cousin 
would  be  in  the  second  degree  from  the  common  ancestor, 
and  therefore  proximity  would  not  be  a  bar  to  the  union. 

6.  Adilnitatis  quoque  veneratione  6.  There  are,  too,  other  marriages 

quarumdam  nuptiis  abstinendum  est,      from  which  we  must  abstain,  from 
ut  ecce:  privignam  aut  nurum  uxo-      regard  to  the  ties  created  by  mar- 


rem  ducere  non  licet,  quia  utrseque 
fihee  loco  sunt  Quod  ita  scilicet  ac- 
cipi  debet,  si  fuit  nurus  aut  privigna 
tua:  nam  si  adhuc  nurus  tua  est,  id 
est,  si  adhuc  nupta  est  fillio  tuo,  alia 
ratione  uxorem  earn  ducere  non  pos- 
sis,  quia  earn  duobus  nupta  esse  non 
potest  Item  si  adhuc  privigna  tua 
est,  id  est,  si  mater  erjus  tibi  nupta 
est,  ideo  eam  uxorem  ducere  non 
poteris,  quia  duas  uxores  eodem  tem- 
pore habere  non  licet 


riage;  for  example,  a  man  may 
not  many  his  wife's  daughter,  or  bis 
son's  wife,  for  they  are  both  in  the 
place  of  daughters  to  him ;  and  this 
must  be  understood  to  mean  those 
who  have  been  our  step-daughters  or 
daughters-in-law:  for  if  a  woman  is 
still  your  daughter-in-law,  that  is,  if 
she  is  still  married  to  your  son,  you 
cannot  marry  her  for  another  rea- 
son, as  she  cannot  be  the  wife  of  two 
persons  at  once.  And  if  your  step- 
daughter is  still  your  step-daughter, 
that  is,  if  her  mother  is  still  married 
to  you,  you  cannot  many  her,  be- 
cause a  person  cannot  have  two  wives 
at  the  same  time. 

Gai.  i.  63. 
Affimtas  is  the  tie  created  by  marriage.  All  the  relations  on 
each  side  were  ajffines  to  all  on  the  other. 


7.  Socrum  quoque  et  novercam  pro- 
hibitum est  uxorem  ducere,  quia  ma- 


7.  Again,  a  man  is  forbidden   to 
marry  his    wife's    mother,    and  his 
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tris  loco  sunt.  Quod  et  ipsum  dis- 
solBta  demum  adfimtate  procedit: 
alioquin,  si  adhuc  noverca  est,  id  est, 
d  adhne  patri  too  nupta  est,  com- 
Brani  jure  impeditor  tibi  nabere,  quia 
eadem  duobus  nupta  esse  non  potest. 
Item  ai  adbac  socrus  est,  id  est,  si 
adhoc  filia  ejus  tibi  nnpta  est,  ideo 
impediuntTir,  nupUas,  quia  duas  nx- 
ores  habere  non  possis. 


father's  wife,  because  they  hold  the 
place  of  mothers  to  hun ;  a  prohibi- 
tion which  can  only  operate  when  Uie 
affinity  is  dissolved ;  for  if  your  step- 
mother is  still  your  stepmother,  that 
is,  if  she  is  still  married  to  your 
father,  she  would  be  prohibited  from 
marrying  you  by  the  common  rule  of 
law,  which  forbids  a  woman  to  have 
two  husbands  at  the  same  time.  So 
if  your  wife's  mother  is  still  your 
wife's  mother,  that  is,  if  her  daughter 
is  still  married  to  you,  you  cannot 
marry  her,  because  you  cannot  have 
two  wives  at  the  same  time. 

Gai.  i.  63. 

The  Institutes  do  not  notice  the  marriage  of  a  brother  and 
sister-in-law.  It  was  permitted  up  to  the  time  of  Constantine, 
who  forbad  it.  (Cod.  Theod.  i.  2.)  The  prohibition  was  re- 
newed by  Valentinian,  Theodosius,  and  Arcadius.    (0.  v.  5.  5.) 


8.  Mariti  tamen  filius  ex  alia  uxore, 
et  nxoris  filia  ex  alio  marito,  vel  con- 
tra, matrimonium  recte  contrahunt, 
licet  habeant  fratrem  sororemve  ex 
matrimonio  postea  contracto  natos. 


8.  The  son  of  a  husband  by  a 
former  wife,  and  the  daughter  of  a 
wife  by  a  former  husband,  or  the 
daughter  of  a  husband  by  a  former 
wife,  and  the  son  of  a  wife  by  a 
former  husband,  may  lawfully  con- 
tract marriage,  even  though  they 
have  a  brother  or  sister  bom  of  the 
second  marriage. 

9.  The  daughter  of  a  divorced  wife 
by  a  second  husband,  is  not  your 
step-daughter;  and  yet  Julian  says 
we  ought  to  abstain  from  such  a 
marriage.  For  the  betrothed  wife  of 
a  son  is  not  your  daughter-in-law; 
nor  your  betrothed  wife  your  son's 
stepmother;  and  yet  it  is  more  de- 
cent and  more  in  accordance  with 
law  to  abstain  from  such  marriages. 

B.  xxiii.  3.  12.  1,  and  foil. 

The  sponsalia  constituted  in  no  way  a  binding  tie.  They 
were,  as  far  as  law  went,  mutual  promises  to  contract  a  tie. 
Sponsalia  sunt  sponsio  et  repromissio  nuptiarum  futurarum. 
(D.  xxiii.  1.  1.)  All  that  was  necessary  was,  that  the  parties, 
and  their  respective  patresfamilias,  should  consent,  and  that 
the  betrothed  should  have  attained  the  age  of  seven  years. 
Either  party  wishing  to  renounce  the  engagement,  which  by 
law  was  always  permissible,  could  do  so  by  announcing  the 
wish  in  these  yf oris— conditione  tua  non  utor.  Hence  it 
could  only  be  custom  founded  on  a  respect  for  boni  mores  that 


9.  Si  uxor  tna  post  divortinm  ex 
alio  filiam  procreaverit,  heec  non  est 
qtiidem  privigna  tua,  sed  Julianus 
hnjusmodi  nuptiis  abstineri  debere 
ait:  nam  nee  sponsam  filii  nurum 
esse,  nee  patris  sponsam  novercam 
esse,  rectius  tamen  et  jure  facturos 
eo6  qui  hnjusmodi  nuptiis  abstinue- 
zint. 
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prevented  a  father  marrying  his  son's  betrothed,  or  a  son  his 
fathers. 

10.  Iliad  certum  est,  semles  quo-  10.  It  is  certain  that  the  relation- 
qae  cogDationes  impedimento  nuptiis  ship  of  slaves  is  an  impediment  to 
esse,  si  forte  pater  et  filia  aut  frater  their  marriage,  even  when  the  father 
et  soror  manomissi  fuerint  and  daughter,  or  brother  and  sister, 

as  the  case  may  be,  have  been  en- 
franchised. 

D.  xxiii.  2.  14.  2. 

The  union  of  slaves,  contubernium,  was  not  recognised  in 
law  as  a  marriage,  but  still  the  law  did  not  permit  natural  ties 
to  be  violated  in  the  case  of  slaves,  any  more  than  in  the  case 
of  the  issue  of  concubinage,  or  that  of  illicit  commerce.  (C.  v. 
4.  4.) 

11.  Sunt  et  alifle  personsB  qnse  prop-  11.  There  are  other  persons  also, 
ter  diversas  rationes  nuptias  contra-  between  whom  marriage  is  prohibited 
here  prohibentur,  quas  in  libris  Di-  for  different  reasons,  which  we  have 
gestonim  sen  Pandectarum  ex  veteri  permitted  to  be  enumerated  in  the 
jure  coUectarum  enumerari  permisi-  books  of  the  Digests  or  Pandects, 
muB.  collected  from  the  old  law. 

D.  xxiii.  2.  44,  pr.  and  1. 

The  reasons  alluded  to  are  not,  like  the  preceding,  founded  on 
nearness  of  relationship  or  other  tie,  but  on  public  or  political 
grounds.  The  patres  and  plehs  could  not  intermarry  till  the 
lex  Canuleia,  Nor  the  freebom  and  freedmen  till  the  lex  Julia 
and  Pajpia  Poppaa.  (D.  xxiii.  2.  23.)  These  laws  prohibited 
the  marriage  of  senators  with  liberti,  but  allowed  that  of  other 
freebom,  forbidding  at  the  same  time  all  freebom  to  marry 
actresses  or  women  of  openly  bad  character.  (D.  xxiii.  2.  41.) 
Constantine  extended  the  prohibition  to  marrying  women  of 
the  lowest  class,  humiles  abj ec tee ve  persona,  (C.  v.  27.  1.) 
This  was  repealed  by  Justinian.  (Nov.  117.  6.)  The  guardian 
could  not  marry  his  ward  before  she  was  26  years  of  age, 
unless  betrothed  or  given  to  him  by  her  father.  (D.  xxiii. 
2.  QQ.)  The  govemor  of  a  province  could  not,  while  he  held 
his  office,  marry  a  native  of  that  province  (D.  xxiii.  2.  38. 
57),  lest  he  should  abuse  his  authority.  The  ravisher  could 
not  marry  the  woman  he  violated.  (C.  ix.  13.  2.)  Nor  the 
adulterer  his  accomplice.  (Nov.  134.)  Nor  a  Jew  a  Christian. 
(0.  i.  9.  6.) 

12.  Si  adversus  ea  quae  dizimus,  12.  If  persons  unite  themseLves  la 
aliqui  coierint,  nee  vir,  neo  uxor,  nee  contravention  of  the  rules  thus  laid 
nnptise,  nee  matrimonium,  neo  dos  down,  there  is  no  husband  or  wife, 
intelligitur.  Itaque  ii  qui  ex  eo  coitu  no  nuptials,  no  marriage,  nor  mar- 
nascuntur,  in  potestate  patris  non  riage- portion,  and  the  children  bom 
sunt,  sed  tales  sunt  (quantimi  ad  in  such  a  connection  are  not  in  the 
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patriam  potesiatem  pertinet)  qnalea  power  of  tbe  father.  For,  with  regard 
sunt  ii  qaos  mater  vulgo  concepit :  to  the  power  of  a  father,  they  are  in 
Dam  Dec  hi  patrem  habere  intelli-  the  position  of  children  conceived  in 
giuitur,  cam  his  etiam  pater  incertus  prostitution,  who  are  looked  upon  as 
est  Unde  solent  spnrii  appellari,  vel  having  no  father,  because  it  is  un< 
a  gneca  voce  quasi  fmopahriv  con-  certain  who  he  is ;  and  are  therefore 
cepti;  vel  quasi  sine  patre  tilii.  Se-  called  STpxirii,  either  from  a  Greek 
qoitur  ergo,  ut  dissoluto  tali  coitu  word  cnropadiyp,  meaning  "at  hazard," 
Dec  dotls  exactioni  locus  sit.  Qui  or  as  beiug  sine  patre,  without  a 
antem  prohibitas  nuptias  contrahunt,  father.  On  the  dissolution  of  such  a 
et  alias  poenas  patiuntur,  quae  sacris  connection  there  can  be  no  claim 
consdtutionibus  continentur.  made  for  the  restitution  of  a  mar- 

riage portion,  or  gift  in  consideration 
of  a  marriage.  Persons  who  contract 
prohibited  marriages  are  liable  also 
to  farther  penalties  set  forth  in  our 
imperial  constitutions. 

Gat.  i.  Gl ;  D.  i.  5.  23 ;  D.  xxiii.  2.  52. 

Under  the  head  of  stuprum  the  Eomans  included  every 
nnion  of  the  sexes  forbidden  by  morality.  Different  punish- 
ments awaited  the  guilty  according  to  the  degree  of  crime  im- 
plied in  the  union.  (Cod.  v.  5.  4.)  But  the  law  recognised 
and  regulated  in  concubinage  {concubinatus)  a  permanent 
cohabitation,  though  without  the  sanction  of  marriage,  be- 
tween parties  to  whose  marriage  there  was  no  legal  obstacle. 
In  every  case  where  such  an  obstacle  existed,  unless  the 
obstacle  was  one  merely  founded  on  public  policy,  such  as  that 
of  being  governor  of  the  province,  the  law  inflicted  a  punish- 
ment on  parties  cohabiting  in  defiance  of  law.  The  chief  in- 
cident of  the  Roman  concubinatus,  which  was  so  far  restricted 
that  a  man  could  not  have  two  concubines  at  once,  or  a  wife 
and  a  concubine,  was,  that  the  children  could  be  legitimatized, 
and  so  placed  on  a  footing  with  the  offspring  of  a  legal  mar- 
riage. Between  the  formation  of  such  an  union,  and  the  con- 
tracting a  legal  marriage,  there  seems  to  have  been  no  differ- 
ence except  what  rested  in  the  intention  of  the  parties.  If  two 
persons  lived  together,  it  was  the  intention  with  which  they  did 
80  which  decided  whether  the  union  was  concubinage  or  mar- 
riage. Concubinam  ex  sola  animi  destinatione  (BStimari 
oportet.  (D,  xxv.  7.  4.)  If  there  was  no  affectio  maritalis, 
no  intention  to  treat  the  woman  as  a  wife,  she  was  not  a  wife. 
Of  course,  practically,  the  question  of  consent  was  seldom,  if 
ever,  left  doubtful.  Generally  speaking,  an  instrument  fixing 
the  amount,  settled  respectively  by  the  husband  and  wife,  was 
drawn  up,  and  the  consent  was  publicly  given  in  the  presence 
of  friends.  And  as  concubinage  was  a  dishonourable  state,  the 
presumption  in  favour  of  marriage,  when  the  woman  was  of 
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honest  parentage,  and  of  good  character,  was  very  strong.  To 
the  union  of  concuhinage  none  of  the  incidents  of  marriage 
attached.  No  dowry  could  he  asked  for,  no  settlement  was 
made  by  the  man :  the  children  were  not  in  the  power  of  the 
father.  But  the  connection  was  so  far  separated  from  that  of  a 
temporary  intercourse,  by  no  man  being  allowed  to  haye  two 
concubines,  or  a  wife  and  a  concubine  at  the  same  time,  and 
by  the  power  which  was  given  to  legitimate  the  children,  and 
place  them  in  the  position  of  the  offspring  of  a  legal  marriage. 
(See  next  paragraph.) 

In  a  legal  marriage,  without  conventio  in  manum,  the  mar- 
riage portion  of  the  wife  {dos)  belonged  to  the  husband  during 
the  continuance  of  the  marriage.  He  could  dispose  of  it,  re- 
taining an  equivalent  if  it  consisted  of  things  that  could  be 
replaced ;  but  could  only  sell  or  mortgage  the  moveables  with 
the  consent  of  the  wife.  The  settlement  on  the  wife  by  the 
husband  {donatio  propter  nuptias)  belonged,  during  the  mar- 
riage, to  the  wife,  but  was  managed  by  the  husband.  (See 
Bk.  ii.  Tit.  7.  2.)  When  the  marriage  was  dissolved,  which  it 
might  be  by  death,  loss  of  liberty,  captivity,  or  divorce 
(D.  xxiv.  2.  1),  the  dos  was  returned  to  the  wife  or  her  father. 
Divorce  was  always  permitted  if  either  party  ceased  to  wish 
to  preserve  the  tie  of  marriage,  which  was  only  looked  on  as 
a  contract,  resting  on  mutual  consent  But,  unless  both  par- 
ties consented  to  a  divorce,  heavy  penalties  were  attached  to 
its  being  insisted  on  by  one  alone,  unless  any  of  the  grounds 
for  divorce  established  by  law,  such  as  adultery  or  criminal  con- 
duct (Cod.  V.  17.  8).  could  be  shown  to  exist.  After  the  divorce 
either  party  might  marry  again. 

13.  Aliquando    autem    evenit    ut  13.  It   Bometimes    happens,    that 

liberi  qui,  statim  nt  nati  sunt,  in  po-  children  who  at  their  birth  were  not 
testate  parentinm  non  fiant,  postea  in  the  power  of  their  fSather,  are 
antem  redigantor  in  potestatem  pa-  brought  under  it  afterwards.  Such 
rentium.  Qualis  est  is  qui,  dum  is  the  case  of  a  natural  son,  who  is 
naturalls  fuerat,  postea  corife  datus  given  to  the  ctirui,  and  then  becomes 
potestati  patris  subjicitur :  nee  non  is  subject  to  his  father's  power.  Again, 
qui  a  muliere  libera  procreatus,  ctyus  a  child  bom  of  a  free  woman,  with 
matrimoninm  minime  legibus  inter-  whom  marriage  was  not  prohibited 
dictum  fuerat,  sed  ad  qoam  pater  by  any  law,  but  with  whom  the  father 
consuetudinem  habuerat,  postea  ex  only  cohabited,  will  likewise  become 
nostra  constitutione  dotalibus  instru-  subject  to  the  power  of  his  father  if 
mentis  compositis  in  potestate  patris  at  any  time  afterwards  instruments 
effidtur.  Quod  si  alii  liberi  ex  eodem  of  dowry  are  drawn  up  according  to 
matrimonio  fuerint  procreati,  similiter  the  provisions  of  our  constitution, 
nostra  constitutio  pnebuit.  And    this  constitution    confers  the 

same  benefits  on  any  children  who 
may  be  subsequently  bom  of  the 
same  marriage. 


LIB.  I.    TIT.  XI.  121 

Gai.  i.  65 ;  0.  V,  27.  10. 

By  legitimation  the  offspring  of  concubinage  were  placed 
in  the  position  of  liberi  legitimi,  and  this  was  effected  in  three 
ways :  1 .  By  oblation  to  the  curia ;  2.  By  the  subsequent  mar- 
riage of  the  parents ;  and  3.  By  a  rescript  of  the  emperor,  a 
mode  introduced  by  Justinian  in  the  74th  Novel.  The  curia 
was  the  class  from  which,  in  provincial  towns,  the  magistrates 
were  eligible.  To  be  a  member  was  a  distinction,  but  an  oner- 
ous one,  from  the  expenses  and  burdens  attached  to  the  posi- 
tion. In  order  to  prevent  the  order  decaying  through  unwill- 
ingness to  incur  the  expenses  attending  it,  Theodosius  and 
Valentinian  permitted  citizens,  whether  themselves  members  of 
the  curia  or  not,  to  present  their  children  bom  in  concubinage 
to,  and  make  them  members  of,  the  order  (Cod.  v.  27.  8),  by 
which  they  became  legitimate,  and  the  heirs  of  their  father. 
This  mode  of  legitimation  which  could,  of  course,  only  be 
adopted  when  the  parents  were  rich,  did  not,  however,  make 
the  children  complete  members  of  the  father  s  family.  They 
became  his  legitimate  children,  but  gained  no  new  relationship 
or  right  of  succession  to  any  other  member  of  his  family. 
(C.  V.  27.  9.) 

Constantine  first  established  that  natural  children  should  be 
made  legitimate  by  the  subsequent  marriage  of  their  parents. 
The  law  required  that  at  the  moment  of  conception  the  parents 
should  have  been  capable  of  a  legal  marriage ;  that  an  instru- 
ment settling  the  dowry  {instrumentum  dotale)^  or,  at  least, 
attesting  the  marriage  {instrumentum  nuptiale),  should  be 
drawn  up,  and  that  the  children  should  ratify  the  legitimation, 
for  no  one  was  made  legitimate  against  his  will.  (Nov.  89. 11.) 

If  the  mother  were  dead  or  had  disappeared,  and  the  mar- 
riage was  thus  impossible,  the  emperor  would  by  a  rescript 
allow  the  natural  children  (if  there  were  no  legitimate  one)  to 
be  placed  in  the  position  they  would  have  held  if  the  marriage 
had  taken  place,  as  he  would  also  if  a  father  by  his  testament 
expressed  his  wish  to  that  effect. 


Tit.  XI.    DE  ADOPTIONIBUS. 

Non  solam  anlem  nattur&les  liberi,  Not  only  are  our  natural  children, 

seeuDdum  ea  que  diximus,  in  potes-  as  we  haye  said,  in  our  power,  but 

tate  nostra  sunt,  verum  etiam  ii  quos  those  also  whom  we  adopt, 
adoptamus. 

Gai.  i.  97. 

Before  the  time  of  Justinian,  the  effect  of  adoption   (see 
Introd.  sec.  46)  was  to  place  the  person  adopted  exactly  in 
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the  position  he  would  have  held  had  he  been  bom  a  son  of  the 
person  adopting  him.  All  the  property  of  the  adoptive  son 
belonged  to  his  adoptive  father.  The  adoptive  son  was  heir  to 
his  adoptive  father,  if  intestate,  bore  his  name  (retaining,  how- 
ever, the  name  of  his  own  gens,  with  the  change  of  us  into  anuSy 
as  Octavius,  Octavianus),  and  shared  the  sacred  rites  of  the 
family  he  entered. 

Naturales  liheri  is  here  opposed  to  adoptivi,  not,  as  in  the 
last  title,  to  legitimiy  and  means  offspring  by  nature,  not  by  a 
civil  tie. 

1.  Adoptio   autem    daobus   modis  1.  Adoption  takes    place    in    two 

fit,  ant  principaii  rescripto,  ant  im-  ways,  either  by  imperial  rescript,  or 

perlo  magistratus.    Imperatoris  anc-  by  the  authority  of  the  magistrate, 

toritate    adoptare    quis    potest    eos  The   imperial  rescript  gives   power 

easve  qui  queeve  sui  juris  sunt :  quos  to  adopt  persons  of  either  sex  who 

species  adoptionis  dicitur  adrogatio.  are  mi  juris;    and  this   species   of 

Imperio  magistratus    adoptare  licet  adoption  is  called  arrogaiion.    By  the 

eos   easve   qui  quseve  in   potestate  authority  of  the  magistrate  we  adopt 

parentium  sunt,  sive  primum  gradum  persons  in  the  power  of  an  ascendant, 

liberorum  obtineant  qualis  filius,  fllia,  whether  in  the  first  degree,  as  sons 

sive  inferiorem,  qualis  est  nepos  nep-  and  daughters,  or  in  an  inferior  de- 

tis,  pronepos  proneptis.  gree,  as  grandchildren  or  great-grand- 
children. 

Gai.  X.  9?^,  99. 

A  public  character  was  always  attached  in  ancient  Roman 
law  to  so  important  an  alteration  in  families  as  adoption.  (See 
Introd.  sec.  iv.  46.)  The  sanction  of  the  curia  was  necessary 
to  its  vaUdity.  If  the  person  adopted  was  sui  juris,  his  entry 
into  a  new  family  {arrogatio)  was  jealously  watched,  as  the 
pontijices  would  never  allow  it  where  there  was  any  likelihood 
of  the  sacred  rites  of  the  family  he  quitted  becoming  extinct 
by  his  departure  from  it.  The  form  of  gaining  the  consent  of 
the  curi<B  was  even  continued  when  the  curim  were  only  repre- 
sented by  thirty  lictors ;  until  the  rescript  of  the  emperor  was 
substituted  as  a  means  of  regulating  arrogations. 

What  were  the  forms  of  arrogation,  when  the  persons  arro- 
gated and  arrogating  did  not  belong  to  the  body  of  the  curi<B, 
we  have  no  certain  knowledge ;  but  we  may  presume  it  was  by 
a  fictitious  suit,  in  which  the  person  arrogated  was  claimed  as 
the  child  of  the  arrogator,  and  let  judgment  go  by  default. 
In  the  case  of  adoption,  on  the  contrary,  we  do  not  know  any 
particulars  of  the  interference  of  the  curi<B  in  the  matter ;  but 
we  know  the  form  by  which  it  was  accomplished  w^hen  con- 
ducted simply  as  between  private  individuals. 

If  the  person  adopted  were  under  the  power  of  another,  the 
person  under  whose  power  he  was  had  to  release  him  from  that 
power,  which  he  did  by  selling  him  {mancipatio)  three  seve- 
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ral  times,  which  destroyed  his  asvn  pair ia  potestas  (see  Introd. 
sec.  46),  and  then  giving  him  up  to  the  adopting  parent  by  a 
fictitious  process  of  law,  called  *  in  Jure  cessio*  in  which  he  was 
claimed  and  acknowledged  as  the  child  of  the  person  who 
adopted  him,  and  pronounced  to  be  so  by  the  magistrate  be- 
fore whom  the  proceeding  was  held  {imperio  magistratue). 
For  adoptions  could  only  take  place  before  those  magistrates 
who  could  try  such  a  case,  apud  quos  legis  actio  est.  (AuL. 
Gell.  v.  19.  Gai.  i.  134.)  The  word  adoptio  was  common 
to  both  processes,  both  to  arrogatio,  said  by  Gains  to  be 
derived  from  rogo,  because  the  person  arrogated  was  asked  be- 
fore the  curiiB  whether  he  consented  (Gai.  i.  99),  and  to  adop- 
tio  in  its  more  limited  sense  of  the  adoption  of  a  person  not 
9ui  juris.  For  the  ceremonies  previously  required  for  the 
adoption  of  a  person  alieni  juris,  Justinian  substituted  the 
simple  proceeding  of  executing,  in  presence  of  a  magistrate, 
a  deed,  declaring  the  fact  of  the  adoption — all  parties  to  the 
adoption,  that  is,  the  person  giving,  \he  person  given,  and  the 
person  receiving,  being  personally  present  to  give  their  con- 
sent But  it  was  sufficient  if  the  consent  of  the  party  adopted 
were  expressed  by  his  not  declaring  his  dissent — non  contra- 
dicente.    (C.  viii.  48.  1 1.  Tit.  12. 10.) 

2.  Sed  hodie,  ex  nostra  constitu-  2.  Bat  now,   by  our  constitution, 

tione,  com  filinsfamilias  a  patre  na-  when  a  Jilivsfamilias  is  given  in 
turali  extranese  person»  in  adop-  adoption  by  his  natural  father  to  a 
tionem  dator,  jura  potestatis  patris  stranger,  the  power  of  the  natural 
naturalis  ninime  dissolruntur,  nee  father  is  not  dissolved;  no  right  passes 
qnicquam  ad  patrem  adoptirum  Iran-  to  the  adoptive  father,  nor  is  the 
sit,  nee  in  potestate  ejus  est,  licet  ab  adopted  son  in  his  power,  although 
intestate  jura  successionis  ei  a  nobis  we  allow  such  son  the  right  of  suc- 
tribnta  sint.  Si  vero  pater  naturalis  cession  to  his  adoptive  father  dying 
non  extraneo,  sed  avo  filii  sui  matemo,  intestate.  But  if  a  natural  father 
vel  si  ipse  pater  naturalis  fuerit  em  an-  should  give  his  son  in  adoption,  not 
cipatus,  etiam  avo  patemo  vel  proavo  to  a  stranger,  but  to  the  son's  mater- 
simili  mode  patemo  vel  matemo  nal  grandfather;  or,  supposing  the 
filium  sunm  dedeht  in  adoptionem :  natural  father  has  been  emancipated, 
in  hoc  casu,  quia  concurrunt  in  unam  if  he  gives  the  son  in  adoption  to  the 
personam  et  naturalia  et  adoptionis  son's  paternal  grandfather,  or  to  the 
jura,  manet  stabile  jus  patris  adop-  son's  paternal  or  maternal  great- 
tivi,  et  natnrali  vinculo  copnlatum,  et  grandfather,  in  this  case,  as  the  rights 
legitime  adoptionis  node  constrictum,  of  nature  and  adoption  concur  in  the 
ut  et  in  familia  et  in  potestate  htgus-  same  person,  the  power  of  the  adop- 
modi  patris  adoptivi  sit  tive  father,  knit  by  natural  ties  and 

strengthened  by  the  bond  of  adop- 
tion, is  preserved  undiminished,  so 
that  the  adopted  son  is  not  only  in 
the  family,  but  in  the  power,  of  his 
adoptive  father. 

C.  viii.  48.  10. 

The  change  made  by  Justinian  in  the  law  of  adoption  (C. 
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viii.  48.  10)  completely  altered  its  character.  It  used  some- 
times to  happen  under  the  old  law,  that  a  son  lost  the  succes- 
sion  to  his  own  father  by  being  adopted,  and  to  his  adoptive 
father  by  a  subsequent  emancipation.  Justinian  wished  to 
remedy  this  eflfectually.  He  therefore  provided  that  the  son 
given  in  adoption  to  a  stranger,  that  is,  any  one  not  an  as- 
cendant, should  be  in  the  same  position  to  his  own  father  as 
before,  but  gain  by  adoption  the  succession  to  liis  adoptive 
father,  if  the  adoptive  father  died  intestate.  The  adoptive 
father  was  not,  however,  bound,  like  the  natural  father  (Bk.  ii. 
Tit.  18),  to  leave  him  a  share  of  his  property,  if  he  made  a 
will.  In  this  kind  of  adoption,  which  commentators  have 
termed  the  adoptio  minus  plena,  the  adoptive  son  still  remained 
in  the  family  of  his  natural  father;  and  the  only  change  which 
adoption  caused,  was,  that  he  acquired  a  right  of  succession  to 
his  adoptive  father,  if  intestate. 

When  the  person  to  whom  the  adoptive  son  was  given,  was 
one  of  his  own  ascendants,  then  the  old  law  was  permitted  to 
regulate  the  effects  of  the  adoption,  and  the  adoption  in  this 
case  was  what  the  commentators  term  adoptio  plena.  The 
adoptive  son  entered  the  family  of  the  ascendant,  who  became 
his  adoptive  father.  A  grandson  was  not  naturally  in  the  same 
family  with  his  maternal  grandfather,  and  could  only  enter  the 
family  of  his  maternal  grandfather  by  being  adopted.  If  he 
had  been  bom  after  his  father  had  been  emancipated,  he  would 
not  be  in  the  same  family  with  his  paternal  grandfather,  who 
might  therefore  wish  to  adopt  him.  It  was  even  possible  that 
he  might  be  adopted  by  his  own  father ;  for  if  bom  before  his 
father  was  emancipated,  his  grandfather  might  have  emanci- 
pated his  father  without  emancipating  him,  and  then  might 
afterwards  have  given  him  in  adoption  to  his  father, 

8.  Cam  autem  impubes  per  prin-  8.  W^hen  any  one,  under  the  age  of 

cipale   rescriptum    adrogatur,  causa  puberty,  is  arrogated  by  the  imperial 

cognita  adrogatio  permittitur,  et  ex-  rescript,  the  airogation  is  only  al- 

quiritur  causa  adrogationis  an  honesta  lowed  when  inquiry  has  been  made 

sit  expediatque  pupillo,  et  cum  qui-  into  the  circumstances  of  the  case, 

busdam  condidonibus  adrogatio  fit :  It  i»  asked,  what  is  the  motive  leading 

id  est,  nt  caveat  adrogator  personsB  to  the  arrogation,  and  whether  the 

publicie,  hoc  est  tabulario,  si  intra  arrogation  is  honourable  and  expedi- 

pubertatem  pupillus  decesserit,  resti-  ent  for  the  pupil.    And  the  arroga- 

tuturum  se  bona  illis  qui,  si  adoptio  tion  is  always  made  under  certain 

facta  non  esset,  ad  successionem  ejus  conditions ;  the  arrogator  is  obliged 

venturi  essent.    Item  non  alias  eman-  to  give  security  before  a  pubUc  per- 

oipare    eum    potest   adrogator,   nisi  son,  that  is,  before  a  notary,  tliat  if 

causa  cognita  dignus  emancipatione  the  pupil  should  die  within  the  age 

fuerit,  et  tunc  sua  bona  ei  reddat.  of  puberty,  he  will  restore  all  the 

Sed  etsi  decedens  pater  eum  exhere-  property  to  those  who  would  have 

daverit,  vel  vivus  sine  justa  causa  eum  succeeded  him  if  no  adoption  had 
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emancipaTerit,  jabetor  quartam  par-  been  made.  Nor,  again,  can  the  ar- 
tem  ei  bonorum  snorum  relinqueret,  rogator  emancipate  the  person  arro- 
videlicet  prster  bona  qu8B  ad  patrem  gated,  unless,  on  examination  into 
adoptivam  transtolit  et  quorum  com-  the  case,  it  appears  tliat  the  latter  is 
modum  ei  postea  adquisivit.  worthy  of  emancipation  ;  and,  even 

then,  the  arrogator  must  restore  the 
property  belonging  to  the  person  he 
emancipates.  Also,  even  if  the  arro- 
gator, on  his  death-bed,  has  disinhe- 
rited his  arrogated  son,  or,  during 
his  life,  has  emancipated  him  without 
just  cause,  he  is  obhged  to  leave  him 
the  fourth  part  of  all  his  goods,  be- 
sides what  the  son  brought  to  him  at 
the  time  of  arrogation,  or  acquired 
for  him  afterwards. 

Gai.  i.  102  ;  D.  i.  7.  18 ;  D.  xxxviii.  5.  13. 

Men  ODly  being  members  of  the  curiUy  neither  women  nor  chil- 
dren under  the  age  of  puberty  could  be  arrogated.  Arrogation 
was  first  permitted  in  the  case  of  the  latter  by  Antoninus  Pius 
(Ulp.  Reg,  viii.  5.  D.  i.  7.  21),  but  only  after  strict  inquiry 
had  been  made  into  the  circumstances  of  the  case.  Besides 
the  general  inquiry  which  took  place  in  every  case  of  adoption, 
as  to  the  ages  of  the  parties,  and  the  possible  injustice  to  other 
members  of  the  family,  which  the  introduction  of  a  new  member 
might  give  rise  to,  in  this  case  inquiry  was  made  whether  the 
character  and  circumstances  of  the  proposed  arrogator  were  such 
as  to  make  it  probable  that  the  arrogation  would  be  beneficial 
to  the  person  arrogated.  Further,  certain  regulations  were 
made,  designed  to  protect  the  property  of  the  impubes,  which 
were  briefly  as  follows: — 1.  If  the  arrogated  son  died  before 
puberty,  the  arrogator  had  to  restore  the  property  of  the  son 
to  that  son*s  natural  heirs.  2.  If  the  arrogated  son  were 
emancipated  or  disinherited  without  good  reason  before  pu- 
berty, the  arrogator  had  to  restore  to  the  son  all  the  son's  pro- 
perty, and  give  him  a  fourth  of  his  (the  arrogator's)  own  pro- 
perty, called  the  quarta  D,  Pii,  or  quarta  Antonina,  as  having 
been  first  required  by  that  emperor.  3.  If  the  son  were  eman- 
cipated or  disinherited  before  puberty  for  a  good  reason,  the 
son  received  his  own  property  from  the  arrogator,  but  nothing 
more.  4.  Lastly,  if  the  arrogated  son,  on  attaining  puberty, 
wished  to  rescind  the  arrogation,  he  was  at  liberty  to  do  so,  if 
he  could  show  it  was  prejudicial  to  him. 

There  is  some  litde  doubt  when  arrogation  was  first  made 
jper  rescriptum  principis.  However,  Ulpian  {Reg.  viii.  5)  ex- 
presses himself  too  plainly  to  admit  of  a  doubt  that  in  his  time 
arrogation  was  made  per  populum  (i.  e.  by  the  curies  repre- 
sented by  lictors),  and  not  by  imperial  licence.    He  further 
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adds,  that  arrogation  was  only  made  at  Rome  {Reg,  viii.  4), 
and,  of  course,  when  the  system  of  permitting  it  by  imperial 
rescript  was  adopted,  place  could  have  nothing  to  do  with  arro- 
gation. 

The  tahularii  here  spoken  of  were  pubUc  notaries,  who  kept 
public  registers  {tabula),  on  which  formal  acts  were  recorded. 

4.  Minorem  natu  migorem  non  4.  A  younger  person  cannot  adopt 
posse  adoptare  placet  Adoptio  enim  an  older ;  for  adoption  imitates  na- 
natnram  imitatur,  et  pro  monstro  est  ture ;  and  it  seems  unnatural,  that  a 
ut  major  sit  filius  quam  pater.  Debet  son  should  be  older  than  his  father, 
itaque  is  qui  sibi  filium  per  adop-  Any  one,  therefore,  who  wishes  either 
tionem  vel  adrogationem  facit,  plena  to  adopt  or  arrogate  a  son,  should  be 
pubertate,  id  est,  decern  et  octo  annis  tlie  elder  by  the  tenn  of  complete 
praecedere.  puberty,  that  is,  by  eighteen  years. 

D.  i.  7.  15.  3  ;  D.  i.  7.  16  ;  D.  i.  7.  40.  1. 

As  long  as  the  required  number  of  years  intervened,  there 
was  no  further  positive  rule  as  to  age ;  but  it  being  in  the  dis- 
cretion of  the  emperor  to  allow  adoption  or  not,  there  was 
generally  a  disposition  to  refuse  it  unless  the  person  who  wished 
to  adopt  was  of  such  an  age  as  to  make  it  improbable  he  should 
have  children  of  his  own.     (D.  i.  7.  15.) 

The  legal  age  of  puberty  in  males  was  fourteen ;  but  eighteen 
was  the  age  at  which  the  body  was  considered  to  be  fully  de- 
veloped in  all  cases,  plena  pubertas. 

5.  Licet  autem  et  in  locum  nepotis  5.  A  person  may  adopt  a  grandson 
vel  pronepods,  vel  in  locum  neptis  or  granddaughter,  great-grandson  or 
vel  proneptis,  vel  deinceps  adoptare,  great-granddaughter,  or  any  other  de- 
quamvis  filium  quis  non  habeat.  scendant,  although  he  has  no  son. 

As  adoption  follows  nature,  it  would  have  seemed,  without 
express  enactment,  that  none  but  married  persons  could  have 
adopted  sons,  and  that  a  person,  to  have  had  a  grandson,  must 
have  had  a  son.  With  respect  to  the  degrees  of  marriage,  it 
was  very  important  whether  a  person  was  adopted  as  a  son  or 
grandson.  The  natural  (i.  e.  non-adoptive)  granddaughter,  for 
instance,  of  the  person  adopting  would  be  cousin  or  niece  of 
the  person  adopted,  according  as  he  was  adopted  as  a  grandson 
or  son,  and  might  marry  him  in  the  one  case,  and  not  in  the 
other. 

6.  £t  tam  filium  alienum  quis  in  6.  A  man  may  adopt  the  son  of 
locum  nepotis  adoptare  potest,  quam  another  as  his  grandson,  and  the 
nepotem  in  locum  filii.  grandson  of  another  as  his  son. 

7.  Sed  si  quis  nepotis  loco  adoptet,  7.  If  a  man  adopts  a  grandson  to 
vel  quasi  ex  eo  filio  quem  babet  jam  be  the  son  of  a  son  already  adopted, 
adoptatum,  vel  quasi  ex  illo  quem  or  of  a  natural  son  in  his  power,  the 
naturalem  in  sua  potestate  habet,  in  consent  of  this  son  ought  first  to  be 
eo  casu  et  filius  consentire  debet,  ne  obtained,  that  he  may  not  have  a 
ei  invito  suus  heres  adgnascatur.  Sed  auut  hitrea  given  him  against  his  will. 
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ex  contrario,  si  avns  ex  filio  nepotom  Bat,  on  the  contrary,  if  a  grandfather 
det  in  adoptionera,  non  est  necesse  gives  his  grandson  hy  a  son  in  adop- 
filium  consentire.  tion,  the  consent  of  the  son  is  not 

necessary. 

D.  i.  7.  0.  10,  11 ;  D.  xxiii.  1.  16. 1. 

A  grandson  could  be  adopted  either  generally,  when  he  was 
supposed  to  be  the  issue  of  a  deceased  son,  and  so  was  sui  juris 
at  the  death  of  the  grandfather ;  or  specially,  as  the  son  of  a 
particular  son,  in  which  case  he  came  under  that  son's  power 
when  the  grandfather  died.  The  grandfather  could  at  his  plea- 
sure diminish,  but  could  not  add  to  the  number  of  his  son's 
family ;  because  otherwise  the  son  would  have  had  a  suus  hueres 
(Introd.  sec.  80)  forced  on  him  against  his  will,  to  take  a  share 
of  his  property. 

8.  In  plnrimis  autem  caiisis  adsi-  8.  He  who  is  either  adopted  or  ar- 

milatnr  is  qui  adoptatus  vel  adrogatus  rogated  is  assimilated,  in  many  points, 
est,  ei  qui  ex  legitime  matrimonio  to  a  son  horn  in  lawfal  matrimony ; 
Datus  est.  £t  ideo  si  quis  per  Impe-  and  therefore,  if  any  one  adopts  an- 
ratorem,  sire  apnd  prsetorem  vel  apnd  other  hy  imperial  rescript,  or,  if  the 
presidem  provincise  non  extraneum  person  is  not  a  stranger,  hefore  the 
Bdoptaverit,  potest  eumdem  alii  )^  preetor,  or  the  prases  of  a  province, 
adoptionem  dare.  he  can  afterwards  give  in  adoption  to 

another   the  person  whom  he  has 

adopted. 

Gai.  i.  105. 

The  text  says  that  the  adoptive  son  is  assimilated  to  the 
natural  injplurimis  causis,  and  not  altogether;  because,  among 
other  differences,  if  the  adoptive  son  left  his  adoptive  family, 
he  ceased  to  have  any  relationship  whatever  to  its  members ; 
but  the  natural  son  was  always  cognatus  to  his  own  blood 
relations,  although,  by  emancipation  or  adoption,  he  might 
cease  to  be  agnatus  to  them. 

Of  course,  under  Justinian's  legislation,  the  adoptive  father, 
if  a  stranger,  had  no  jpatria  potestas  at  all,  and  therefore  could 
not  exercise  such  a  power  as  that  of  giving  his  adoptive  son  in 
adoption  to  another  person. 

When  once  the  tie  of  adoption  was  dissolved,  all  the  relations 
created  by  it  were  entirely  at  an  end,  except  that  marriage  was 
forbidden  between  the  person  adopting  and  the  person  adopted. 
(See  Tit.  10. 1.)  In  omni  fere  jure,  finita  patris  adoptivi  po- 
testate,  nullum  ex  pristino  retinetur  vestigium.  (D.  i.  7. 13.) 
But  the  tie  could  never  again  be  renewed  between  the  same 
persons.     (D.  i.  7.  37.  1.) 

9.  Sed  et  illud  utiiusque  adoptionis  9.  It  is  a  rule    common  to  hoth 

oommQoe  est,  quod  et  ii  qui  generare      kinds  of  adoption,  that  persons,  al- 
non  possunt,  qoales  sunt  spadones,      though  incapable  of  procreating,  as. 
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adoptare  possunt ;  castrati  autem  non      for  instance,  impotent  persons,  may, 
possant  but  those  who  are  castrated  cannot, 

adopt 

Gai.  i.  103. 

The  distinction  was  drawn  because  it  was  considered  as  never 
perfectly  certain  that  the  former  (spadones)  would  not  at  some 
time  or  other  have  children  of  their  own. 

10.  Feminee  quoque  adoptare  non  10.  VS'omen,  also,  cannot  adopt; 
possunt,  quia  nee  naturales  liberos  in  for  they  have  not  even  their  own  cbil- 
BUapotestate  habent.  Sed  ex  indnl-  dren  in  their  power:  but,  by  the  in- 
gentia  principis  ad  solatium  liberorum  dulgence  of  the  emperor,  and  as  a 
amissorum  adoptare  possunt.  comfort  for  the  loss  i^f  their  own 

children,  they  are  allowed  to  adopt. 

Gai.  i.  104  ;  C.  viii.  48.  6. 

Women  could  not  adopt,  because  the  meaning  of  adoption 
was  that  the  person  adopted  passed  into  the  patria  potestas 
of  the  person  adopting.  The  adoption  mentioned  in  the  text 
(which  was  permitted  by  a  constitution  of  Diocletian  and 
Maximian,  0.  viii.  48.  6)  only  placed  the  adopted  children  in 
the  same  relation  to  the  woman  as  her  own  children  would 
have  held.  She  gained  nothing  like  patria  potestas  over 
them. 

11.  lUud  proprium  est  adoptionis  11.  Adoption  by  the  rescript  of  the 
illius  qu8B  per  sacrum  oraculum  fit,  emperor  has  this  peculiarity.  If  a 
qnod  is  qui  liberos  in  potestate  habet,  person,  having  children  under  his 
si  se  adrogandum  dederit,  non  solum  power,  should  give  himself  in  an-o- 
ipse  potestati  adrogatoris  subjicitur,  gation,  not  only  does  he  submit  him- 
sed  etiam  liberi  ejus  in  ejusdem  fiunt  self  to  the  power  of  the  arrogator, 
potestate,  tamquam  nepotes.  Sic  but  his  children  are  also  in  the  ar- 
enim  et  divus  Augustus  non  ante  rogator*s  power,  being  considered 
Tiberium  adoptavit,  quara  is  Germa-  his  grandchildren.  It  was  for  this 
nicum  adoptavit^  ut  proUnns  adop-  reason  that  Augustus  did  not  adopt 
tione  facta  incipiat  Germanicus  Au-  Tiberius  until  Tiberius  had  adopted 
gusti  nepos  esse.  Germanicus;    so    that    directly    the 

adoption  was  made,  Germanicus  be- 
came the  grandson  of  Augustus. 

Gai.  i.  107. 

This  is  said  to  be  an  incident  of  arrogation  only,  because 
when  a  person  not  sui  juris  was  adopted,  his  children  were  not  in 
his  power,  and  so  he  could  not  transfer  them  to  the  power  of 
his  adoptive  father ;  into  which  they  only  came  after  the  death 
of  the  person  in  whose  power  their  own  natural  father  was. 

All  the  property  of  the  person  arrogated  became  the  property 
of  the  arrogator.  (See  Bk.  iii.  Tit.  10.)  The  adoptive  son,  as  he 
was  previously  in  the  power  of  his  natural  father,  had  no  pro- 
perty to  pass. 
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L2.  Apad  Catonem  bene  Bcriptuxn 
refert  antiqnitas,  servos,  si  a  domino 
idoptati  sint,  ex  hoc  ipso  posse  Ube- 
nrL  Unde  et  nos  eruditi  in  nostra 
eoDstitiitione,  etiam  earn  servum 
qaem  donunns  actis  intervenientibus 
filinm  Buum  nominaverit»  libemm 
esse  oonstitoimus,  licet  hoc  ad  jus 
filii  aecipiendum  non  sofficiat 


12.  Gato,  as  we  learn  from  the 
ancients,  has  with  good  reason  writ- 
ten, that  slaves,  when  adopted  hj 
their  masters,  are  thereby  made  free. 
In  accordance  with  which  opinion, 
we  have  decided  by  one  of  oar  con- 
stitutions, that  a  cdave  to  whom  his 
master  by  a  solemn  deed  gives  the 
title  of  son  is  thereby  made  free,  al- 
though he  does  not  acquire  thereby 
the  rights  of  a  son. 


C.  vii.  6.  10. 

It  is  doubtful  "whether  slaves  could  be  adopted,  so  as  to 
become  members  of  the  family  of  the  person  adopting  them. 
Aulus  Gellius  {Noct,  Attic,  v.  9)  says  that  the  majority  of  the 
ancient  jurists,  including  Sabinus,  held  they  could.  Theo- 
philus  says  Cato  was  of  the  contrary  opinion.  They  certainly 
became  &eedmen,  and  never  ingenui  by  adoption;  even  a 
ireedman  never  became  ingenuua  by  adoption  (D.  i.  7.  26), 
and  he  could  only  be  adopted  by  his  patron  (D.  i.  7.  15),  and 
on  a  good  ground,  such  as  the  patron  having  no  children, 
(C.  viii.  48.) 


Tit.  XII.    QUIBUS  MODIS  JUS  POTESTATIS 
SOLVITUE. 


Tideamus  nunc  quibus  modis  ii 
qui  alieno  juri  sunt  subjecti,  eo  jure 
Uberantor.  £t  quidem  servi  quem- 
■dmodam  potestate  liberantur,  ex  iis 
inteUigere  possnmus  que  de  servis 
mannmittendis  superius  ezposuimus. 
Hi  Yero  qui  in  potestate  parentis 
BUDt,  mortuo  eo  sui  juris  fiunt;  sed 
hoc  distinctionem  recipit  Nam  mor- 
tuo patre,  sane  omnimodo  filii  filiseye 
•ui  juris  efficiuntur ;  mortuo  vero  avo, 
son  onmimodo  nepotes  neptesque  sui 
juris  fiont,  sed  ita  si  post  mortem  avi 
in  potestatem  patris  sui  recasuri  non 
sunt.  Itaque,  si  moriente  avo  pater 
eorom  vivit  et  in  potestatem  patris 
Bui  est,  tone  post  obitum  avi  in 
potestate  patris  sui  fiunt  Si  vero  is 
quo  tempore  avus  moritur,  aut  etiam 
mortans  est  ant  exiit  de  potestate 


Iiet  us  now  inquire  into  the  dif- 
ferent ways  in  which  persons  in  the 
power  of  others  are  freed  from  it. 
How  slaves  are  freed  from  the  power 
of  tlieir  masters  may  be  learnt  from 
what  we  have  already  said  with  re- 
gard to  manumission.  Those  who 
are  in  the  power  of  a  parent  become 
independent  at  his  death ;  a  rule,  how- 
ever, which  admits  of  a  distinction. 
For  when  a  father  dies,  his  sons  and 
daughters  become  undoubtedly  in- 
dependent; but,  when  a  grandfather 
dies,  his  grandchildren  do  not  neces- 
sarily become  independent,  but  only 
if  on  the  grandfather's  death  they  do 
not  fall  under  the  power  of  Uieir 
father.  Therefore,  if  their  father  is 
alive  at  the  death  of  their  grand- 
father,  and  was  in  his  power,  then,  on 
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patris,  tirno  ii,  qnia  in  potestatem  the  grandfather's  death,  they  become 
ejus  cadere  non  possunt,  sui  juris  subject  to  the  power  of  their  father, 
fiunt  But,  if  at  the  time  of  the  grand- 

father's death  their  father  is  either 
dead,  or  has  ahneady  passed  out  of 
the  grandfather's  power  by  emanci- 
pation, as  they  do  not  fall  under  the 
power  of  their  father,  they  become 
independent. 

Gai.  i.  184.  180,  127. 

The  modes  in  which  the  patria  poteatas  was  ended  were — 
(1)  the  death  of  the  parent;  {%)  the  parent  or  son  suflPering 
loss  of  freedom  or  of  citizenship ;  (3)  the  son  attaining  certain 
dignities;  (4)  emancipation.  All  these  modes  are  treated  of  in 
this  Title. 

1.  Cum  autem  is  qui  ob  aliquod  1.  If   a  man,  convicted  of  some 

maleficium  in    insulam    deportatur,  crime,    is    deported    to    an    island, 

ciyitatem  amittit,  sequitur  ut,  qui  eo  he  loses  the  rights  of  a  Roman  citi- 

modo  ex  numero  civium  Romanorum  zen ;   whence   it   follows,    that   the 

tollitur,  perinde  ao  eo  mortuo  desi-  children  of  a  person  thus  banished 

nant  liberi  in  potestate  ejus  esse,  cease  to  be  under  his  power,  exactly 

Pari  ratione,  et  si  is  qui  in  potestate  as  if  he  were  dead.    Equally,  if  a  son 

parentis  sit,  in  insulam  deportatus  is  deported,  does  he  cease  to  be  under 

fuerit,  desinit  in  potestate  parentis  the  power  of  his  father.    But,  if  by 

esse.  Sed  si  ex  indulgentia  principal!  the  favour  of  the  emperor  any  one 

restituti  fuerint,  per  omnia  pristinum  is  restored  to  all  he  had  before,  he 

Btatnm  recipiunt.  regains  his  former  position.  ^ 

Gai.  i.  128. 

The  patria  potestas  belonging  exclusively  to  citizens,  and 
being  necessarily  exercised  over  citizens,  when  a  parent  or 
son  lost  the  rights  of  citizenship,  or,  as  it  was  termed,  under- 
went a  media  capitis  deminutio  (see  Tit.  16.2);  the  patria 
potestas  was  necessarily  at  an  end.  (Ulp.  Reg.  x.  3.)  The 
punishment  of  deportatio  in  insulam  consisted  in  the  con- 
demned being  confined  within  certain  local  bounds,  whether 
really  those  of  an  island,  or  of  some  prescribed  space  of  the 
mainland,  and  being  considered  as  civilly  dead  {deportatus 
pro  mortuo  habetur  (D.  xxxvii.  4.  10.  8),  and  looked  on  as 
peregrinus,  not  as  a  civis,  (Ulp.  Reg,  x.  3.)  If  the  condemned 
was  recalled,  and  by  the  pardon  of  the  emperor  all  the  effects 
of  his  punishment  were  done  away,  he  was  said  to  be  restitutus 
in  integrum :  he  then  resumed  all  his  civil  rights,  and  was 
placed  as  exactly  as  possible  in  the  position  which  he  would 
have  held,  had  he  never  been  deportatus.  (Cod.  ix.  61.  1.) 
Many  texts,  instead,  in  this  section,  of  reading  restituti 
fuerint  per  omnia  ....  recipiunt,    read   restituti  fuerint 
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per  omnia,  making  restitutio  per  omnia  equivalent  to  resti- 
tuiio  in  integrum.  The  reading  adopted  in  the  text  supposes 
that  a  restitutio  in  integrum  is  spoken  of  in  the  word  resti- 
iuti. 


2.  Belegati  antem  patres  in  in- 
snlam,  in  potestate  sua  liberos  reti- 
nent  £t  ex  contrario  liberi  relegati 
in  potestate  parentimn  remanent 


2.  A  father  who  is  merely  banished 
by  relegation,  still  retains  his  chil- 
dren in  his  power;  and  a  child  who 
is  relegated  still  remains  in  the  power 
of  his  father. 


D.  xlviii.  22.  4. 


The  relegatus  was  merely  forbidden  to  leave  a  certain  spot, 
and  his  civil  status  was  in  no  way  altered.  (See  Ovid,  Trist, 
V.  11.) 


3.  Poenie  servns  effectns  filios  in 
potestate  habere  desioit.  Servi  antem 
poene  effidontor,  qni  in  metallum 
damnantnr,  et  qni  bestiis  snbjiciitn- 
tur. 


3.  VHien  a  man  becomes  a  "  slave 
of  punishment"  he  ceases  to  have  his 
sons  in  his  power.  Persons  become 
**  slaves  of  punishment**  who  are  con- 
demned to  the  mines,  or  exposed  to 
wild  beasts. 


D.  xlviii.  19. 17. 19. 

A  slave  had  no  legal  power  over  his  children ;  in  whatever 
way,  therefore,  a  fatJier  became  a  slave,  he  lost  his  power  over 
his  children.  When  a  person  was  sentenced  to  work  in  the 
mines,  or  to  contend  with  wild  beasts  in  the  arena,  punishments 
only  inflicted  for  very  great  crimes,  he  became,  by  the  mere 
operation  of  his  sentence,  a  slave.  But  as  there  was  no  master 
whose  slave  he  could  be  considered,  it  was  said  that  he  became 
the  slave  of  the  punishment  {servus  jpoenai). 


4.  Filiusfamilias,  si  militayerit  vel 
si  senator  yel  consul  fuerit  factus, 
manet  in  potestate  patris;  militia 
enim  vel  consularis  dignitas  potestate 
patris  filinm  non  liberat.  Sed  ex  con- 
stitutione  nostra,  summa  patriciatus 
dignitas,  illico  imperialibus  codicillis 
praestitis,  filium  a  patria  potestate 
HberaL  Quia  enim  patiatur,  patrem 
qoidem  posse  per  emancipationis 
modum  sos  potestatis  nexibus  filium 
relaxaze,  imperatoriam  autem  celsi- 
tndinem  non  valere  eum  quern  sibi 
patrem  elegit,  ab  aliena  eximere  po- 
tesUte* 


4.  A  son,  though  he  becomes  a 
soldier,  a  senator,  or  a  consul,  still 
remains  in  the  power  of  his  father, 
from  which  neither  military  service 
nor  consular  dignity  can  free  him. 
But  by  our  constitution  the  supreme 
dignity  of  the  patriciate  frees  the  son 
from  the  power  of  his  father  imme- 
diately on  the  grant  of  the  imperial 
patent  It  is  obviously  absurd  that 
a  parent  could  emancipate  his  son 
from  the  tie  of  his  power,  and  that 
the  msjesty  of  the  emperor  should 
not  be  able  to  release  from  the  power 
of  another,  one  whom  he  had  chosen 
to  be  a  father  of  the  state. 
K  2 
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D.  i.  7.  3 ;  C.  xii.  8.  5. 

Under  the  old  Roman  law  no  child  was  released  from  his 
father's  power,  hy  having  any  dignity  or  office,  except  that  of  a 
Jlamen  dialis,  or  a  vestal  virgin.  Persons  holding  either  of 
these  offices  without  undergoing  any  capitis  deminutio,  or  ceas- 
ing to  he  members  of  their  father  s  family,  became  sui  Juris. 
Justinian  conferred  the  privilege  on  those  enjoying  the  dignity 
of  the  patriciate,  and  at  a  later  period  of  his  legislation  enlarged 
the  number  of  dignities  to  which  this  incident  was  attached ; 
and  the  child  was  freed  from  the  power  of  his  father  by  being 
made  a  bishop,  a  consul,  quaestor  of  the  palace,  praetorian  pre- 
fect, or  master  of  infantry  or  cavalry;  and,  in  general,  all  those 
whose  dignity  exempted  them  from  the  burdens  of  the  curia 
were  freed  from  the  power  of  their  father.  (Nov.31;  C.x.31.66.) 
When  under  Justinian's  legislation  a  child  was  released  by  at- 
taining a  dignity,  he  still,  as  in  the  older  law,  remained  a  mem- 
ber of  his  father's  family,  and  enjoyed  all  his  rights  of  succes- 
sion and  agnation.  (Nov.  81.  2.) 

Constantine  changed  the  meaning  of  patricius,  by  making 
it  a  title  of  the  highest  honour  conferred  on  persons  who  en- 
joyed the  chief  place  in  the  emperor's  esteem.  The  power  of 
making  patricii  was,  in  general,  used  very  sparingly  by  the 
emperors,  and  hence  the  title  became  an  object  of  ambition 
even  to  foreign  princes. 


5.  Si  ab  hostibus  captus  faerit 
parens,  quamvis  hoatium  fiat,  tamen 
pendet  jus  liberorum  propter  jos 
postUminii ;  quia  hi  qoi  ab  hostibus 
capti  sunt,  si  reverai  fuerint,  omnia 
pristina  jura  recipiunt.  Idcirco  re- 
versus  etiam  liberos  habebit  in  po- 
iestate  ;  quia  postliminium  fingit  eum 
qui  captus  est,  semper  in  civitate 
fuisse.  Si  yer6  ibi  decesserit,  ezinde 
ex  quo  captus  est  pater,  filius  sui 
juris  fuisse  videtur.  Ipse  quoque 
filius  neposve  si  ab  hostibus  captus 
fuerit,  similiter  dicimus  propter  jus 
postliminii,  jus  quoque  potestatis  pa- 
rentis in  suspenso  esse.  Dictum  est 
autem  postliminium  a  limine  et  post. 
Unde  eum  qui  ab  hostibus  captus  in 
fines  nostros  postea  pervenit,  postli- 
xninio  reversum  recte  dicimus;  nam 
limina  sicut  in  domibus  finem  quem- 
dam  faciunt,  sio  et  imperii  finem 
limen  esse  veteres  voluerunt.  Hinc 
et  limes  diotus  est,  quasi  finis  quidam 
et  terminus ;  ab  eo  postliminium  dio- 
tom,  quia  eodem  limine  revertebatur. 


5.  If  a  parent  is  taken  prisoner, 
although  he  becomes  the  slave  of  the 
enemy,  yet  his  paternal  power  is  only 
suspended,  owing  to  the  juM  potiU- 
mtiiii,  for  captives,  when  they  return, 
are  restored  to  all  their  former  rights. 
Thus,  on  his  return,  the  father  will 
have  his  children  in  his  power:  for 
the  postlinUnuim  supposes  that  the 
captive  has  never  been  absent  If, 
however,  a  prisoner  dies  in  captivity, 
the  son  is  considered  to  have  been 
independent  from  the  time  when  his 
father  was  taken  prisoner.  So,  too, 
if  a  son,  or  grandson,  is  taken  pri- 
soner,  the  power  of  the  parent,  by 
means  of  the  jut  potUiminiif  is  only 
in  suspense.  The  term  potUiminiym 
is  derived  firom  pott  and  limen.  We 
therefore  say  of  a  person  taken  by 
the  enemy,  and  then  returning  into 
our  territory,  that  he  is  come  back 
by  pottliminium.  For,  just  as  the 
threshold  forms  the  boundary  of  a 
house,  80  the  ancients  have  termed 
the    boundary    of    the    empire    a 
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quo  amissns  taenL  Sed  et  qui  cap-  threshold.  Whence  iime$,  also,  is  de- 
tos  victis  hostibus  recnperatur,  postli  rived,  and  is  used  to  signi/y  a  bound- 
minio  rediisse  ezistimattu:.  aiy  and  limit.     Thence  comes  the 

word  pottlinUniumj  because  the  pri- 
soner returned  to  the  same  limits 
whence  he  had  been  lost  The  pri- 
soner, also,  who  is  retaken  on  the  de- 
feat of  the  enemy,  is  considered  to 
return  by  postliminium, 

Gai.  ].  129 ;  D.  xliz.  15.  29.  3  ;  D.  zliz.  15.  26. 

By  the  jus  postliminiiy  property  taken  in  war,  and  retaken 
from  the  enemy,  was  restored  to  the  original  owners  (see  Bk.  ii. 
Tit.  1. 17);  and  captives,  on  their  return  to  their  own  coun- 
try, were  re-estahlished  in  all  their  former  rights.  When  the 
captive  returned,  all  the  time  of  his  captivity  was,  in  the  eye 
of  the  law,  hlotted  out,  and  he  was  exactly  in  the  position  he 
would  have  held  if  he  had  not  been  taken  captive.  (D.  xlix. 
15.  21.  6.)  The  manner  of  his  return  was  quite  immaterial. 
Nihil  interest  quomodo  captivus  reversus  est.  (D.  xlix.  16.  26.) 
When  the  father  returned,  he  resumed  all  his  rights  over  his 
property,  and  his  patria  potestas  over  his  children;  when  a 
child  returned,  he  regained  his  rights  of  succession  and  agna- 
tion, and  at  the  same  time  he  fell  again  under  the  patria  po- 
testas of  his  father.  (D.  xlix.  15.  14.)  If  the  captive  did  not 
return  from  captivity,  the  law  considered  him  to  have  died  at 
the  moment  of  his  captivity  commencing,  a  point  important 
with  regard  to  testaments  (see  Bk.  ii.  Tit.  12.  5) ;  and  also 
as  making  children  sui  juris,  and  giving  them  all  property 
acquired  by  them,  from  the  time  of  the  parent's  captivity. 
Gains  says  that  in  his  time  this  point  in  favour  of  the  children 
was  not  established  (Gai.  i.  129) ;  but,  at  any  rate,  it  was  so 
when  Ulpian  wrote.     (D.  xlix.  15.  18.) 


6.  Preeterea  emancipatione  quoque 
desinimtliberi  in  poiestate  parentium 
esse.  Sed  emandpatio  antea  quidem 
Tel  per  antiquam  legis  observationem 
ptrocedebat,  qne  per  imaginarias  ven- 
ditiones  et  intercedentes  manumis- 
siones  celebrabatnr,  vel  ex  imperiali 
rescripto.  Nostra  autem  providentia 
et  hoc  in  melius  per  constitntionem 
refonnaTit,  nt  fictione  pristina  ez- 
plosa,  recta  via  ad  competentes  judices 
vel  magiatratns  parentes  intrent,  et 
aio  fllioe  snos  vel  filias,  vel  nepotes, 
Tel  neptes  ac  deinceps  sua  mann  de- 
mitterent  Et  tunc  ex  edicto  pnetoris 
in  h^jns  filii  vel  filie  vel  nepotis  vel 
septis  bonis,  qui  Tel  qnaB  a  parente 


6.  Children,  also,  cease  to  be  under 
the  power  of  their  parents  by  eman- 
cipation. Formerly  emancipation  was 
effected,  either  by  adopting  the  pro- 
cess of  the  ancient  law,  consisting  of 
imaginary  sales,  each  followed  by  a 
manumission,  or  by  imperial  rescript; 
but  we,  in  our  wisdom,  have  intro- 
duced a  reform  on  this  point  by  one 
of  our  constitutions.  The  old  fic- 
titious process  is  now  done  away 
with,  and  parents  may  now  appear 
directly  before  a  proper  judge  or  ma- 
gistrate, and  free  from  their  power 
their  children,  or  grandchildren,  or 
other  descenduits.  And  then,  accord- 
ing to  the  pnBtorian  edict,  the  parent 
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manumissns  vel  manomissa  fuerit,  has  the  same  rights  over  the  goods 
eadem  jura  preestantor  parent!,  qn»  of  those  whom  he  emancipates,  as 
tribuoniur  patrono  in  bonis  liberti;  the  patron  has  oyer  the  goods  of 
et  prsBterea,  si  impubes  sit  filios  vel  his  freedman.  And  further,  if  the 
filia  vel  oeteri,  ipse  parens  ex  manu-  child  or  children  emancipated  are 
missione  tatelam  ejus  nancisdtnr.  within  the  age  of  puberty,  the  parent, 

by  the  emancipation,  becomes  their 

tutor. 

Gai.  i.  132. 134 ;  D.  xxxvu.  12.  1  ;  D.  xxvi.  4.  3. 10;  C.  viii.  49.  6,  6. 

Analogy  leads  us  to  think  that  there  must  in  early  times 
have  been  some  mode  of  freeing  a  child  from  the  power  of  the 
parent  other  than  that  of  a  fictitions  sale.  It  is  hardly  pos- 
sible to  suppose,  that  the  curies  would  not  exert  a  power  of 
directly  permitting  and  sanctioning  such  a  process.  But,  at 
any  rate,  we  have  no  trace  of  any  other  form  of  giving  freedom 
than  that  of  emancipation.  In  the  law  of  the  Twelve  Tables 
we  find  it  laid  down,  *' Si  pater  Jilium  ter  venumduit  (sells) 
liber  esto"  The  father  might  sell  his  son,  and  he  would 
then  be  in  the  mancipium  of  the  purchaser;  but  when  the 
purchaser  freed  him,  the  son  would  fall  again  under  his 
father's  power.  This  might  happen  over  and  over  again,  but 
the  Twelve  Tables,  whether  making  a  new  enactment,  or  sanc- 
tioning an  old  custom,  declared  that  after  a  third  sale  the 
father's  power  was  extinguished  for  ever.  This  may  perhaps 
have  been  originally  intended  as  a  kind  of  check  on  the  father 
abusing  his  power  of  selling  his  son;  and  have  been  after- 
ward used  as  a  means  of  giving  freedom  by  a  fictitious  sale ; 
or  it  may  have  been  expressly  enacted  in  the  Twelve  Tables  to 
extinguish  all  doubts  whether  the  custom  of  freeing  from  a 
fathers  power  by  three  sales  was  valid.  In  the  form  the 
fictitious  sale  took  in  the  times  of  historical  certainty,  the 
father  three  times  sold  his  son  to  a  fictitious  purchaser,  who, 
between  the  first  and  the  second  sale,  and  also  between  the 
second  and  the  third,  manumitted  the  son,  t.  e.  discharged  him 
from  his  power  as  a  master  which  he  had  acquired  by  Uie  sale. 
After  the  third  sale,  the  son  was  in  the  mancipium  of  the 
fictitious  purchaser,  and  if  this  purchaser  had  manumitted  him, 
he  would  have  been  the  son's  patron.  But  as  the  father  gene- 
rally wished  to  be  the  patron  of  his  son,  the  relation  giving 
him,  among  other  things,  the  right  of  succeeding  to  the  son  if 
intestate  and  childless,  the  purchaser,  instead  of  manumitting 
him,  resold  (remancipavit)  him  to  the  father,  who  then  him- 
self manumitted  him,  and  became  his  patron.  In  cases  where 
the  fictitious  purchaser  manumitted  the  third  time,  he  was 
considered  as  a  trustee  for  the  father  of  all  the  rights  of 
.patronage.     Originally,  an  express  contract  was  made,  con- 
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tracta  Jiducia^  to  bind  the  purchaser  to  remancipate  or  to 
manumit,  reserving  the  rights  of  patronage  to  the  father,  as  the 
case  might  be ;  but  in  later  times  the  purchaser  was  considered 
bound  by  an  implied  contract,  and  the  prsBtorian  edict,  as  we 
learn  from  the  text,  secured  to  the  father  in  all  cases  the  rights 
of  patronage. 

As  the  law  of  the  Twelve  Tables  spoke  only  of  a  son,  it 
was  considered  sufficient,  by  a  strict  interpretation  of  the  term 
"  son,"  that  one  sale  instead  of  three  was  sufficient  in  the  case 
of  a  daughter  or  grandchild.     (G.  i.  182.) 

Anastasius  introduced  a  new  mode  of  freeing  the  child  from 
the  power  of  the  father.  The  emperor  issued,  in  cases  where 
he  thought  it  proper,  a  rescript  authorizing  the  emancipation  ; 
and  this  rescript  being  registered  by  a  magistrate,  the  process 
was  complete.     (C.  viii.  49.  5.) 

Justinian,  in  giving  the  greatest  possible  facility  to  emanci- 
pation, preserved  all  the  effects  which  the  process  had  had 
ander  the  old  system  of  fictitious  sales.  Both  under  his 
system  and  that  of  Anastasius,  a  child  could  be  emancipated 
in  his  absence,  which  was  not  possible  in  the  times  when  the 
old  forms  of  manumission  were  strictly  observed. 


7.  AdmoDendi  autem  sumua,  li- 
beram  arbitrium  esse  ei  qai  fiUum  et 
ex  eo  nepotem  vel  neptem  in  potes- 
tate  habebit,  filiom  quidein  potestate 
dimittere,  nepotem  vero  vel  neptem 
retinere;  et  ex  diverso  filiom  qoidem 
in  potestate  retinere,  nepotem  vero 
Tel  neptem  manumittere,  vel  omnes 
ani  juris  efficere.  Eadem  et  de  pt-o- 
nepote  et  pronepte  dicta  esse  intelli- 
gantor. 

S.  Sed  et  si  pater  filium  qnem  in 
potestate  habet,  avo  vel  proavo  natu- 
raH,  secnndnm  nostras  constilutiones 
snper  his  babitas,  in  adoptionem 
dederit:  id  est,  si  hoc  ipsum  actis  in- 
tervenientibns  apnd  competentem  ja- 
dicem  manifestaverit,  pnesente  eo 
qui  adoptatnr  et  non  contradicente, 
nee  non  eo  pnesente  qni  adoptat,  sol- 
▼itor  jns  potestatis  patris  natnralis; 
transit  autem  in  hi:gasmodi  parentem 
adoptivnm,  in  ctgns  persona  et  adop- 
tionem esse  plenissimam  antea  dixi- 
mtis. 


7.  It  is  also  to  be  observed,  that  a 
parent  having  in  his  power  a  son, 
and  by  that  son  a  grandson  or  grand- 
daughter, may  emancipate  his  son, 
and  retain  in  his  power  his  grandson 
or  granddaughter ;  or,  conversely,  he 
may  emancipate  his  grandson  or 
granddaughter,  and  retain  his  son  in 
his  power;  or,  he  may  make  them  all 
independent.  And  it  is  the  same  in 
the  case  of  a  great-grandson,  or  a 
great-granddaughter. 

8.  If  a  father  has  a  son  in  his 
power,  and  gives  him  in  adoption  to 
the  son's  natural  grandfather  or  great- 
grandfather, in  conformity  with  our 
constitutions  enacted  on  this  subject, 
that  is,  if  he  declares  his  intention  in 
a  fonnal  act  before  a  competent  judge, 
in  the  presence  and  without  the  dis- 
sent  of  the  person  adopted,  and  also 
in  the  presence  of  the  person  who 
adopts,  then  the  right  of  paternal 
power  is  extinguished  as  to  the  natu- 
ral father,  and  passes  from  him  to 
the  adoptive  father;  witli  regard  to 
whom,  as  we  have  before  observed, 
adoption  preserves  all  its  effects. 
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C.  Tiii.  47.  11. 

The  adoptive  father  could  not  acquire  buj  patria  potestashj 
fictitious  sales ;  he  could  only  extinguish  that  of  the  natural 
father.  In  order  to  gain  it  himself,  he  had  recourse  to  another 
fictitious  process,  called  injure  cessio.  He  claimed  the  child 
as  his  hefore  a  magistrate,  and  the  natural  father  not  with- 
standing the  claim,  the  child  was  given  into  the  patria  potestas 
of  the  adoptive  father.  For  the  change  made  hy  Justinian  in 
the  law  of  adoption,  see  Tit.  11.  1. 

9.  lUud  antem  scire  opoitet,  qaod         9.  It  must  be  observed,  that,  if 

si  ntirus  taa  ex  filio  tuo  conceperit,  your  daughter-in-law  becomes  preg- 

et  filium  postea  emancipaveris  vel  in  nant,  and  if  during  her  preg^nancy 

adoptionem  dederis  prsegnante  nuru  you  emancipate  your  son,  or  give  him 

tua,  nihilominns  quod  ex  ea  nascitur,  in  adoption,  the  child  will  be  bom  in 

in  potestate  tua  nascitur;   quod  si  your  power;  but  if  the  child  is  con- 

post  emandpatioDem  vel  adoptionem  ceived  subsequently  to  the  emanci- 

conceptus  fuerit,  patris  sui  emanci-  pation  or  adoption,  he  is  bom  in  the 

pati  vel  an  adoptivi  potestati  subji-  power  of  his  emancipated  father,  or 

dtnr;  etquodneqne  naturales  liberi  his  adoptive  grandfather.    Children, 

neque  adoptivi  ullo  pene  modo  pos-  natural  or  adoptive,  have  almost  no 

sunt  cogere  parentes  de  potestate  sua  means  of  compeUing  their  parents  to 

eos  dimittere.  firee  them  from  their  power. 

GAi.i.  135.  187;  D.  i.  7.  81.  33. 

The  rights  of  a  child  were  always  determined  by  reference 
to  the  moment  of  conception,  not  of  birth,  when  he  was  bom 
in  justo  matrimonio,  because  he  then  followed  the  condition 
of  his  father.  But  when  he  followed  the  condition  of  his 
mother,  as  he  did  when  he  was  bom  out  of  justum  matrimo- 
ninm,  reference  was  had  to  the  time  of  his  birth  (G.  i.  SQ), 
or,  in  the  later  law,  to  the  time  of  his  conception,  of  his  birth, 
or  to  any  intermediate  time,  as  might  be  most  favourable  to 
him.     (See  Tit.  4.  pr.) 

The  exceptional  cases  alluded  to  in  the  words  neque  ullo 
pene  modo  only  occurred  where  the  father  attempted  to  make 
a  base  use  of  his  power  over  his  children,  or  abandoned  them 
(C.  xi.  40.  6 ;  C.  viii.  52.  2);  or  when  a  person,  adopted  under 
the  age  of  puberty,  on  attaining  that  age  compelled  his  adoptive 
father  to  emancipate  him.     (D.  i.  7.  83.) 


Tit.  XIII.    DE  TUTELIS. 

Transeamus  nunc  ad  aliam  divi-  Let  us  now  proceed  to  another  divi- 

sionem  personarum ;  nam  ex  his  per-  sion  of  persons.    Of  those  who  are 

sonis  que  in  potestate   non    sunt,  not  in  the  power  of  a  parent,  some 

quiedam  vel  in  tutela  sunt  vel  in  are  under  a  tutor,  some  under  a  cura- 

enratione,  quffidam  neutro  jure  tenen-  tor,  some  under   neither.     Let  ua 


LIB.  I.    TIT.  Xlir.  187 

tor.    Tideamus  ergo  de  his  qui  in  treat,  then,  of  those  persons  who  are 

tatela  vel  coratione  sunt:  ita  enim  under  a  tutor  or   curator;   for  we 

intelligemus    ceteras   personas  quae  shall  thus    ascertain  who  are  they 

neutio  jnre  tenentnr.  Ac  prius  dispi-  who  are  not  snhject  to  either.    And 

eiamna  de  his  qns  in  tutela  sunt.  first  of  persons  under  a  tutor. 

Gai.  i.  142,  143. 

This  is  rather  a  subdivision  of  persons  sui  Juris  than  an- 
other division  of  persons  generally.  There  were  some  persons 
who  were  exempt  from  the  patria  potestaSy  and  yet  required 
constant  protection  and  assistance.  When  this  arose  from 
youth,  or,  in  the  old  law  of  Bome,  from  the  incapacity  supposed 
always  to  attach  to  females  {propter  animi  levtiatem,  Gai.  i. 
144),  the  protector  was  called  a  tutor;  when  it  arose  from 
mental  incapacity,  he  was  called  a  curator.  The  two  offices 
greatly  resembled  each  other ;  but  there  was  one  leading  dis- 
tinction between  them.  The  tutor  was  said  to  be  given  to  the 
person ;  he  not  only  administered  the  property  of  the  pupil,  but 
he  also  supplied  what  was  wanting  to  complete  the  pupil's  legal 
character.  The  curator  was  said  to  be  given  to  the  property : 
his  duty  was  exclusively  to  see  that  the  person  under  his  care 
did  not  waste  his  goods.  (See  Introd.  sec.  47.) 

1.  Est  autem  tutela  (ut  Servios  de-  1.  Tutelage,  as  Servius  has  defined 
finivit)  vis  ac  potestas  in  capite  lihero,  it,  is  an  authority  and  power  over  a 
ad  tuendum  eum  qui  propter  statem  free  person,  given  and  permitted  by 
se  defenders  nequit»  jure  oivili  data  the  civil  law,  in  order  to  protect  one 
ac  pennissa.  whose  tender  years  prevent  him  de- 
fending himself. 

D.  xxvi.  1,  1. 

By  a  free  person  is  meant  here  one  sui  juris.  The  power  of 
a  tutor  (vis  ac  potestas  being  merely  a  redundant  expression) 
was  either  given  (data)  by  the  civil  law,  when  it  devolved  on 
the  next  of  kin,  or  allowed  (permissa)  by  that  law,  when  it  was 
conferred  by  testament 

2.  Tutores  autem  sunt,  qui  eam  2.  Tutors  are  those  who  have  this 
vim  ac  potestatem  habent,  exque  ipsa  authority  and  power,  and  they  take 
re  nomen  ceperunt.  Itaque  appel-  their  name  from  the  nature  of  their 
lantnr  tutores,  quasi  tnitores  atque  office ;  for  they  are  called  tutors,  as 
defensores,  sicnt  «editui  dicuntor  qui  being  protectors  {tuitores)  and  de- 
edes  toentur.  fenders;  just  as  those  who  have  the 

care  of  the  sacred  edifices,  are  called 

adUtti. 
8.  Permissum  est  itaque  parenti-  8.  Parents  may  give  tutors  by  tes- 
bns,  liberis  impuberibns  quos  in  po-  tament  to  such  of  their  children  as 
testate  habent,  testamento  tutores  have  not  attained  the  age  of  puberty, 
dare,  et  hoc  in  filios  filiasque  pro-  and  are  under  their  power.  And  this, 
eedit  omnimodo.  Nepotibus  tamen  without  any  distinction,  in  the  case 
neptibusque  ita  demum  parentes  pos-  of  all  sons  and  daughters.  But 
sunt  testamento  tutores  dare,  si  post      grandfathers  can  only  give  tutors  to 
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mortem  eontm  in  patiis  sni  potesta- 
tern  Don  stmt  recasurL  Ilaque  si 
filius  tnus  mortis  tue  tempore  in  po- 
testate  toa  sit,  nepotes  ex  eo  non 
poteront  testamento  tno  tutorem  ha- 
bere, quamvis  in  potestate  tua  fue- 
rint:  scilicet,  qoia  mortno  te  in  po- 
testatem  patris  sui  reoasuri  sunt 


their  grandchildren  when  these  will 
not  fall  under  the  power  of  their 
father  on  the  death  of  the  grand- 
father. Hence,  if  your  son  is  in 
your  power  at  the  time  of  yonr  death, 
your  grandchildren  by  that  son  can- 
not have  a  tutor  appointed  them  by 
your  testament,  although  they  were 
in  your  power;  because,  at  your  de- 
cease, they  will  fall  under  the  power 
of  their  father. 


Oai.  i.  144.  146. 

The  law  of  the  Twelve  Tables  said,  "  Uti  legassit  super  pe- 
cunid  tuteldve  sum  rei,  ita  jus  esto"  None  but  the  head  of 
the  family  could  appoint  a  tutor  by  testament,  and  for  none 
but  children,  or  descendants  in  his  power,  who  were  included 
in  the  term  sua  res.  Further,  he  could  only  appoint  a  tutor 
for  those  who,  on  his  death,  became  sui  juriSy  and  were  under 
age. 


4.  Cum  autem  in  compluribus  aliis 
causis  postumi  pro  jam  natis  haben- 
tur,  et  in  hao  causa  placuit  non  minus 
postumis  quam  jam  natis  testamento 
tutores  dari  posse:  si  modo  in  ea 
causa  sint  ut,  si  yivis  parentibus  nas- 
oerentur,  sui  et  in  potestate  eorum 
fierent 


4.  Posthumous  children,  as  in  many 
other  respects,  so  also  in  this  respect, 
are  considered  as  already  bom  before 
the  death  of  their  fathers ;  and  tutors 
may  be  given  by  testament  to  posthu- 
mous children,  as  well  as  to  children 
already  born,  provided  that  the  post- 
humous children,  had  they  been 
bom  in  the  lifetime  of  their  father, 
would  have  been  sui  fueredes,  and  in 
their  father's  power. 

Gai.  i.  147. 

It  was  a  maxim  of  Boman  law  that  nothing  could  be  given 
by  testament  to  an  uncertain  person,  and  a  posthumous  child 
was  looked  on  in  this  light,  so  much  so  that  he  could  not  be 
heir,  nor  take  a  legacy,  nor  have  a  tutor  appointed  by  will ; 
afterwards  this  was  so  far  modified  that,  as  far  as  regarded  the 
chief  of  his  family,  he  was  looked  on  as  if  bom  in  tiie  father's 
lifetime  (pro  Jam  nato  Aabebatur);  that  is,  the  ascendant 
might  make  him  heir,  disinherit  him^  give  him  a  legacy,  or 
appoint  a  tutor  for  him. 

It  was  not  until  the  time  of  Justinian  that  the  posthumous 
child  of  a  stranger  was  capable  of  taking  under  a  testament. 
(Bk.  ii.  20.  28.)  The  words  compluribus  in  causis  are  ex- 
tracted from  Gains ;  Justinian  left  no  point  of  difference  be- 
tween the  posthumous  child  and  the  child  bom  in  its  father's 
lifetime. 

By  the  term  sui  haredes  were  meant  those  persons  who,  on 
the  death  of  the  head  of  their  family,  having  no  one  above 
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them  in  the  line  of  ascent,  became  sui  juris,  and  were  the 
necessary  heirs  of  the  deceased,  if  intestate.  (See  Introd. 
sec.  80.) 

5.  Sed  si  emancipate  Alio  tutor  a  5.  But,  if  a  father  gives  a  tutor  by 

patre  testamento  datus  fuerit,  confir-  testament  to  his  emancipated  son, 
mandns  est  ex  sententia  prsssidis  om-  the  appointment  must  be  confinned 
nimodo,  id  est,  sine  inquisitione.  by  the  sentence  of  the  pr<B8es  in  all 

cases,  that  is,  without  inquiry. 

D.  xxvi.  n.  1. 

The  emancipated  child  not  being  in  the  power  of  his  father, 
not  being  the  father's  res,  could  not,  strictly  speaking,  be  sub- 
ject to  the  father's  directions  as  to  his  tutor ;  but  a  magistrate 
bad  power  to  carry  out  an  appointment  of  a  tutor  in  a  testa- 
ment if  there  was  only  this  technical  objection  to  be  sur- 
mounted. The  wishes  of  a  father  were  considered  so  sure  an 
indication  to  the  magistrate  of  the  fittest  person  to  be  tutor, 
that  they  were  always  carried  out  without  examining  into  the 
suitability  of  the  appointment  {sine  inquisitione),  unless  some 
change  in  the  position  of  the  tutor  since  the  making  of  the 
testament  made  him  obviously  unfit  for  the  office.  (D.  xxvi. 
111.8.9.) 

A  father  could  appoint  by  testament  a  tutor  for  his  natural 
children  if  he  left  them  property ;  and  the  mother,  the  patron, 
and  indeed  any  one  who  left  property  to  infants  sui  Juris,  might 
appoint  a  tutor  by  testament,  and  the  magistrate  carried  out 
the  appointment,  but  in  these  cases  not  until  he  had  examined 
all  the  circumstances  of  the  case.     (D.  xxvi.  111.  2.  4.) 


Tit.  XIV.     QUI  TESTAMENTO  TUTORES  DARI 
POSSUNT. 

Dari  autem  potest  tutor  non  solum  Not  only  a  father  of  a  family  may 

paterfamilias,  sed  etiam   filiusfami-      be  appointed  tutor,  but  also  a  son  of 
lias.  a  family. 

The  office  of  tutor  was  looked  on  as  in  some  respects  a  public 
one,  as  the  tutor  supplied  what  was  wanting  to  the  persona  of 
a  citizen ;  and  ixjiliusfamilias  was  always  capable  of  holding 
any  public  office.     (D.  i.  6.  9.) 

Any  one  could  be  made  a  tutor  with  whom  there  was  the 
testamenti  f actio  (D.  xxvi.  2.  21),  or,  in  other  words,  any  one 
who  had  the  rights  of  citizenship  sufficiently  to  enable  him  to 
go  through  the  peculiar  forms  of  Roman  law. 
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1.  Sed  et  serms  proprias  testa-  1.  A  man  may  also  by  testament 
mento  cum  libertate  recte  tutor  dari  appoint  as  a  tutor  his  own  slave,  at  the 
potest  Sed  sciendum  est  eum,  et  same  time  giving  him  his  liberty, 
sine  libertate  tutorem  datum,  tacite  But  it  must  be  observed,  that  if  a 
libertatem  directam  accepisse  videri,  slave  be  appointed  tutor  without  an 
et  per  hoc  recte  tutorem  esse.  Plane  express  gift  of  liberty,  he  is  still  held 
si  per  errorem  quasi  liber  tutor  datus  to  receive  by  implication  a  direct  free- 
sit,  aliud  dicendum  est  Servus  au-  dom,  and  tiius  can  legally  accept  the 
tern  alienus  pure  inntiliter  testamento  office  of  tutor.  If,  however,  it  is  by 
datur  tutor;  sed  ita  cum  liber  erit,  mistake,  and  from  the  testator  sup- 
ntiliter  datur.  Proprius  autem  ser-  posing  him  to  be  free,  that  he  is  ap- 
Yus  inutiliter  eo  modo  tutor  datur.        pointed  tutor,  the  decision  would  be 

different  The  appointment  of  a  slave 
belonging  to  another  person  as  tutor 
IS  ineffectual,  if  unconditional;  but 
is  valid  when  made  with  this  condi- 
tion, *<when  he  shall  be  f^."  If, 
however,  any  one  appoints  his  own 
slave  with  such  a  condition,  the  ap- 
pointment is  void. 

D.  xxvi.  2.  32.  2. 

A  &lave  was  incapable  of  holding  any  legal  office.  It  was 
therefore  necessary  to  enfranchise  him  in  order  that  he  might 
become  a  tator.  If  the  appointment  were  made  without  ex- 
press enfranchisement,  it  was  the  opinion  of  Paul  (D.  xxvi. 
2.  32)  that  the  appointment  implied  enfranchisement,  and  this 
as  if  given  by  the  testator  himself  {directa),  and  not  entrusted 
to  his  heir  to  give  {Jidei  commissaria).  Valerian  and  Gallian, 
however,  decided  subsequently  by  a  rescript  (C.  vii.  4.  9),  that 
it  was  only  a  Hbertas  Jidei  commissaria  which  such  an  ap- 
pointment carried  with  it.  Justinian  here  restores  the  au- 
thority of  the  former  opinion. 

The  appointment  of  the  slave  of  another  carried  with  it  the 
Hbertas  ^dei  commissaria^  (hat  is,  it  was  incumbent  on  the 
heir  to  purchase  and  emancipate  the  slave,  who  could  then 
discharge  the  office  of  tutor.  (D.  xxvi.  2.  10.  4.)  If  the  heir 
was  not  able  to  purchase  the  slave,  then  the  slave  could  not 
act  as  tutor  until  he  gained  his  freedom  in  some  other  way. 
Even  if  the  testator  had  not  used  the  words  cum  liber  erit,  or 
some  corresponding  expression,  he  was  presumed  to  have  in- 
tended to  have  used  them  unless  a  contrary  intention  appeared. 
(Cod.  vii.  4.  9.)  If  a  testator  said  of  his  own  slave  that  he 
was  to  be  tutor  when  free,  this  showed  that  the  testator,  who 
had  the  power  to  enfranchise  him,  did  not  choose  to  exercise 
it;  and  as  he  thus  voluntarily  makes  his  own  appointment 
void,  the  law  would  not  help  him. 

2.  Furiosus  vel  minor  viginti  quin-  2.  If  a  madman  or  a  person  under 

que   annis   tutor  testamento   datus      the  age  of  twenty-five  years  is  by  tes- 
tutor  erit,  com  compos  mentis  aut      tament  appointed  tutor,  the  one  is  to 
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m^jor  Tiginti  qninqae  aimis  facias      begin  to  act,  when  he  becomes  of 
Aierit.  sound  mind,  and  the  other  when  he 

has  completed  his  twenty-fifth  year. 

D.  xxvi.  1. 11 ;  xxvi.  2.  32.  2. 

Meanwhile  the    magistrate  would  appoint  another  tutor. 
(See  Tit.  20.) 


8.  Ad  certom  tempos,  sen  ex  oerto 
tempore,  vel  sub  conditione,  vel  ante 
heredis  institutionem  posse  dari  tnto- 
rem  non  dubitatur. 


3.  There  is  no  doubt  that  a  tutor 
may  be  appointed  either  until  a  cer- 
tain time,  or  from  a  certain  time,  or 
conditionally,  or  before  the  institution 
of  an  heir. 

.  The  old  law  regarded  the  naming  the  persons  designed  to 
take  as  heirs  under  the  testament  as  the  hase  of  the  testament, 
and  passed  over  every  declaration  of  the  testator's  wishes 
placed  before  this  as  out  of  due  order  and  entirely  void.  The 
Proculeians  (Gai.  ii.  231)  thought  this  ought  not  to  be  ex- 
tended to  the  appointment  of  a  tutor,  and  Justinian  did  away 
with  the  doctrine  altogether. 


4.  Certs  antem  rei  vel  causse  tutor 
dari  non  potest,  quia  persone  non 
cans»  Tel  rei  datur. 


4.  A  tutor  cannot  be  appointed  for 
a  particular  thing  or  business,  as  it  is 
to  a  person,  and  not  for  a  business  or 
a  thing,  that  a  tutor  is  appointed. 

D.  xxvi,  2. 12.  U. 

The  tutor  had  to  take  charge  of  the  whole  interests  of  the 
pupil,  and  therefore  to  appoint  him  to  take  charge  of  his 
interest  in  any  one  matter  only  was  inconsistent  with  the 
nature  of  his  office,  and  such  appointment  was  void.  (D.  xxvi. 
2.  13.)  If,  however,  the  property  of  the  pupil  was  situated  in 
provinces  far  apart  from  each  other,  a  separate  tutor  might 
be  appointed  to  take  care  of  his  interests  in  each  province. 
(D.  xxvi.  2.  15.) 


5.  Si  quia  filiabus  suis  vel  flliis 
tutores  dederit,  etiam  postum»  vel 
poetnmo  dedisse  videtur;  quia  filii 
vel  filie  appellatione  postumus  vel 
postuma  continetur.  Quod  si  nepotes 
sint,  an  appeUatione  filiorum  et  ipsis 
tatores  dali  sunt  ?  Dicendum  est  ut 
ipsis  qnoque  dati  videantur,  si  modo 
hberos  dixit:  ceterum  si  Alios,  non 
continebuntur ;  alitor  enim  filii,  alitor 
nepotes  appellantur.  Plane  si  postu- 
mis  dederit,  tarn  filii  postumi  qnam 
eeieri  liberi  continebuntur. 


5.  If  any  one  appoint  a  tutor  to 
his  sons  or  daughters,  he  is  held  also 
to  appoint  him  as  tutor  to  hi»  post- 
humous children;  because,  under 
the  appellation  of  son  or  daughter,  a 
posthumous  son  or  daughter  is  in- 
cluded. But  if  there  are  grand- 
children, are  they  included  in  the  ap- 
pointment of  a  tutor  to  sons  ?  We 
answer,  that  under  an  appointment  to 
children,  grandchUdren  are  included, 
but  not  under  an  appointment  to 
sons ;  for  son  and  grandson  are  quite 
distinct  words.  But,  if  a  testator  ap- 
points  a  tutor  to  his  posthumous 
descendants,  the  term  obviously  in- 
cludes all  posthumous  children,  whe- 
ther sons  or  grandsons. 
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Tit.  XV.    DE  LEGITIMA  ADGNATORUM  TUTELA. 

Quibus    autem    testamento   tutor  They  to  whom  no  tutor  has  been 

datus  non  sit,  his  ex  lege  duodedm  appointed  by  testament,  have  their 
tabnlarum  adgnati  sunt  tutores,  qui  A^nati  as  tutors,  by  the  law  of  the 
Tocantor  legitimi.  Twelve  Tables,  and  such  tutors  are 

called  "legal  tutors." 

D.  xxvi.  4.  1 ;  Gai.  j.  155. 

Tutores  legitimi  was  a  general  term  applied  to  all  tutors 
appointed  by  law,  and  especially  by  the  law  of  the  Twelve 
Tables,  or  according  to  some  inference  from  its  provisions,  as 
in  the  case  of  patrons.  We  do  not  know  the  exact  terms  of 
the  law  of  the  Twelve  Tables  on  this  subject. 

1.  Sunt  autem  adgnati,  cognati  per  1.  Agnaii  are  those  who  are  related 

virilis  sexus  cognationem  conjunct!,  to  each  other  through^males,  that  is, 
quasi  a  [patre  cognati :  veluti  frater  as  related  through  the  father,  as  a 
eodem  patre  natus,  patris  filius  brother  by  the  same  father,  or  the 
neposve  ex  eo ;  item  patruus  et  pa-  son  of  a  brother,  or  the  son  of  such 
trui  filius,  neposye  ex  eo.  At  qui  per  a  son  ;  or,  again,  a  father's^brother, 
feminini  sexus  personas  cognatione  or  a  father's  brother's  son,  or  the  son 
junguntur,  non  sunt  adgnati,  sed  of  such  a  son.  But  those  who  are 
alias  naturali  jure  cognati.  Itaque  related  to  us  through  females  are  not 
amitflB  tu8B  filius  non  est  tibi  agnatus,  agnatic  but  merely  cognati  by  their 
sed  cognatus,  et  invicem  scilicet  tu  natural  relationship.  Thus  Uie  son 
ill!  eodem  jure  conjungeris ;  quia  qui  of  a  father's  sister  is  related  to  you 
nascuntur,  patris  non  matris  familiam  not  by  agnation,  butcognation,  and  you 
sequuntur.  are  also  related  to  him  by  cognation ; 

as  children  belong  to  t^e  family  of 
their  father,  and  not  to  that  of  their 
mother. 

Gai.  i.  156. 

The  law  gave  the  rights  of  relationship,  such  as  inheritance 
and  appointment  as  tutors,  to  the  agnati  only.  All  persons, 
related  by  ties  of  blood,  were  cognati  to  eaoh  other.  Within 
this  larger  circle  the  members  of  any  one  family  were  agnati 
to  each  other.  A  family,  in  this  sense,  consisted  of  all  persons 
related  to  each  other,  by  having  a  common  ancestor,  in  whose 
power,  if  he  were  alive,  they  would  all  be.  A  brother  and 
sister,  for  instance,  were  agnati,  and  a  nephew  and  aunt,  by 
the  father  s  side.  For  if  the  grandfather  were  alive,  all  would 
be  in  his  power.  But  the  tie  was  dissolved  by  the  sister  or 
aunt  marrying  in  manum  (see  Introd.  sec.  48.  60) ;  and  as  the 
children  of  females  would  be  in  the  power  of  the  husband,  they 
could  never  be  agnati  to  their  mother's  agnati,  except  by 
adoption ;  and  hence  it  is  here  said  that  agnati  are  related 
through  males  only.     By  the  118th  Nov.  Justinian  abolished 
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tbe  distinction  between  agnati  and  cognati^  and  the  nearest  in 
blood  was  thenceforth  the  tutor  legitimus. 

2.  Qnod  autem  lex  ab  intestato  2.  The  law  of  the  Twelve  Tables, 
Tocat  ad  tutelam  adgnatoe,  non  hano  calling  the  agnati  to  be  tutors  in 
habet  significationein,  si  omnino  non  case  of  intestacy,  does  not  refer 
feoerit  testamentnm  is  qui  poterat  merely  to  the  case  of  a  person  who 
totores  dare ;  sed  si,  quantom  ad  tu-  might  have  appointed  a  tutor,  dying 
telam  pertinet,  intestatos  decesserit :  without  having  made  any  testament 
qnod  tone  qnoqne  aocidexe  intelli-  at  fdl,  but  also  to  that  of  a  person 
gitur,  cum  is  qui  datus  est  tutor,  vivo  dying  intestate  only,  so  far  as  regards 
testatore  decesserit  the  appointment  of  a  tutor,  and  this 

includes  the  case  of  a  tutor  nomina- 
nated  by  testament,  dying  in  the  life- 
time of  the  testator. 

D.  xxvi.  4.  6. 

It  was  necessary  to  state  expressly  that  the  testament  was 
good,  as  far  as  it  went,  and  that  the  law  remedied  its  deficiency 
by  making  the  agnati  tutors,  because  it  was  a  maxim  of  Boman 
law  that  a  man  could  not  die  partly  testate  and  partly  intestate. 

3.  Sed  adgnationis  quidem  jus  om-  8.  The  right  of  agnation  is  ordi- 
nibus  modis  capitis  deminutione  narily  taken  away  by  every  capUis 
plerumque  perimitur,  nam  adgnatio  demintUio,  or  change  of  statiUy  for  ag- 
juris  est  nomen.  Cognationis  vero  nation  is  a  civil  right :  but  the  right 
jus  non  omnibus  modis  commutatur ;  of  cognation  is  not  lost  by  eveiy  kind 
qaia  civilis  ratio  civilia  quidem  jura  of  capitis  deminuHo,  for  although  civil 
eonrumpere  potest,  naturi^ia  vero  non  law  may  destroy  civil  rights,  it  cannot 
Qtique.  destroy  natural  rights. 

Gat.  i.  158. 

The  tie  of  agnation  being  created  by  law,  could  also  be  dis- 
solyed  by  it:  not  so  that  of  cognation,  which  was  a  tie  of 
nature.  But  the  law  could  take  away  the  legal  rights  attaching 
to  the  natural  tie ;  and  this  it  did  in  the  case  of  the  maxima 
capitis  deminutio.    (See  next  Title,  6.) 


TiT.  XVI.    DE  CAPITIS  DEMINUTIONE. 

Est  autem"capitis  deminutio  prioris  The  capitia  deminutio  is  a  change  of 

status  commutatio,  eaque  tribus  mo-  siatuSf  which  may  happen  in  three 

dis  aecidit:    nam    aut   maxima  est  ways:  for  it  is  either  tbe  greatest 

capitis  deminutio,  aut  minor  quam  capitis  deminutio^  the  less,  also  called 

quidam  mediam  vocant,  aut  minima.  the  middle,  or  the  least. 

Gai.  i.  159. 

There  were  three  things  necessary  to  the  status  of  a  Boman 
citizen.  Tria  sunt  qtim  hahemus^  liber tatem,  civita tern, /ami- 
Ham  (D.  iv.  5.  11,  Paul),  freedom,  civil  rights,  and  making 
part  of  a  family.     Caput  includes  aJl  these  three  elements,  the 
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possession  of  which  formed  the  status.  If  one  or  more  of  these 
were  lost,  it  was  said  to  be  a  detraction  from,  or  diminution  of, 
the  status.     (See  Introd.  sec.  51.) 

1.  Maxima  capitis  deminutio  est,  1.  The  greater  capUit  deminutio 
cum  aliqnis  simul  et  civitatem  et  is,  when  a  man  loses  both  his  citizen- 
libertatem  amittit :  quod  accidit  in  his  ship  and  his  liberty ;  as  thqr  do  who 
qui  send  poBns  effiduntur  atrocitate  by  a  terrible  sentence  are  made  *'  the 
sententiiB,  vel  libertis  ut  ingratis  erga  slaves  of  punishment;"  andfreedmen, 
patronos  condemnatis,  vel  qui  se  ad  condemned  to  slavery  for  ingratitude 
pretium  participandum  yenumdari  towards  their  patrons ;  and  all  those 
passi  sunt.  who  suffer  themselves  to  be  sold  in 

order  to  share  the  price  obtained. 

Gai.  l  100 ;  D.  xxviii.  8.  6.  6 ;  xxv.  8.  7.  1. 

For  the  meaning  of  servi foernB,  see  Tit.  12.  sec.  8. 

2.  Minor  sive  media  capitis  demi-  2.  The  less  or  middle  capitis  demi- 
natio  est,  cum  civitas  quidem  amitti-  nutio  is,  when  a  man  loses  his  citizen- 
tur,  libertas  yero  retinetur :  quod  ship,  but  retains  his  liberty ;  as  is  the 
accidit  ei  cui  aqua  et  igni  interdictum  case  when  any  one  is  forbidden  the 
fuerit,  vel  ei  qui  in  insulam  deporta-  use  of  fire  and  water,  or  is  deported 
tus  est  to  an  island. 

Gai.  i.  161. 

In  this  kind  of  capitis  deminutio,  as  well  as  in  the  preceding, 
the  position  in  the  familia  was  lost,  its  rights  belonging  only 
to  citizens.  In  this  lesser  kind,  freedom  is  preserved ;  but  the 
person  who  undergoes  the  change  of  status  becomes  a  stranger, 
peregrinus  Jit.  (tjLP.  Heg.  10.  8.)  It  was  a  maxim  of  Boman 
law,  that  no  one  could  cease  to  be  a  citizen  against  his  will. 
Civitatem  nemo  unquam  ullo  populi  jussu  amittit  invitus. 
(Cic.  pro  Dom.  29.)  The  condemned  was  therefore  denied  the 
necessaries  of  life,  until  he  was  driven  to  withdraw  himself  from 
the  city.  Id  autem  ut  esset  faciendum,  non  ademptione  civi- 
tatis,  sed  tecti,  et  aqua  et  ignis  interdictione  faciebant.  (Cic. 
pro  Dom.  80.)  The  aqu<B  et  ignis  interdictio  thus  became  a 
form  by  which  a  sentence  of  perpetual  banishment  was  inflicted. 
The  deportatio  in  insulam  superseded  this  form.  (D.  xlviii.  29. 
2.)  The  person  who  was  banished  was  confined  to  certain 
limits,  out  of  which  he  could  not  stir  without  rendering  himself 
punishable  with  death.  This  must  be  kept  distinct  from  simple 
relegatio,  which  was  also  an  exile  within  prescribed  limits,  but 
did  not  in  any  way  a£fect  the  status.     (D.  xlviii.  22.  7.) 

8.  Minima  capitis    deminutio   est  8.  The  least  capitis  deminutio  is, 

cum  et  civitas  et  libertas  retinetur,  when  a  person's  sto/iij  is  changed  with- 

sed  status  hominis  commutatur :  quod  out  forfeiture  either  of  citizenship  or 

accidit  in    his  qui,   cum    sui   juris  liberty;  as  when  a  person  sai  juris 

fuemnt,  ccsperunt  alieno  juri  sub-  becomes  subject  to  the  power  of  an- 

jecti  esse,  vel  contra.  other,  or  a  person  a/ieRtjum  becomes 

independent. 
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Gai.  i.  162. 

The  Status  was  not  impaired  by  the  change  of  family,  but 
the  family  position  of  the  citizen  was  altered.  Therefore  Ulpian 
says  the  minima  capitis  deminutio  takes  place  salvo  statu. 
(D.  xxxviii.  17. 1.)  What  is  said  here  of  change  of  family  by 
arrogation  and  emancipation  mnst  be  extended  to  adoption. 
(D.  iv.  5.  3.)  In  old  times,  the  wife  who  passed  in  manum 
viriy  or  the  freeman  who  was  given  in  mancipio  underwent  this 
minima  capitis  deminutio.    (Gai.  I.  162.) 

After  the  words  vel  contra,  at  the  end  of  this  paragraph, 
some  texts  have  the  following  words :  veluti  sijiliusfamilias  a 
patre  emancipatus  fuerit,  est  capite  deminutus.  The  addition 
is  probably  owing  to  some  writer  having  perceived  that  it  was 
only  in  the  case  of  emancipation  that  it  was  true  that  when  a 
person  became  sui  Juris  he  was  capite  minutus.  There  was 
no  change  of  family  when  a  son  became  sui  Juris  on  the  death 
of  his  father. 

4.  Servusautemmannmissns  capite  4.  A  slave  who  is  maniunitted  is 
non  minmtur,  quia  nullum  caput  not  said  to  be  capUe  nUnvtus,  as  he 
babuit.                                                       has  no  ** caput"  or  civil  existence. 

D.  iv.  6.  3. 1. 

5.  Quibos  antem  dignitas  magis  5.  Those  whose  dignity  rather 
qnam  status  permutatur,  capite  non  than  their  status  is  changed,  do  not 
minuuntur;  et  ideo  senatu  motum  suffer  a  capitis  dermnutio,  as  those, 
capite  non  minui  constat.                       for  instance,  who  are  removed  from 

the  senatorial  dignity. 

D.  i.  9.  8. 

6.  Quod  autem  dictum  est  manere  6.  On  saying,  that  the  right  of  cog- 
eognationis  jus  et  post  capitis  demi-  nation  remains  in  spite  of  a  capUiM 
nationem,  hoc  ita  est,  si  minima  deminutio^  we  were  speaking  only  of 
eiq>itis  deminutio  interveniat';  manet  the  least  elemimttio,  after  which  the 
enim  cognatio.  Nam  si  maxima  cognation  subsists.  For,  by  the 
capitis  deminutio  currat,  jus  quoque  greater  deminutio,  as,  for  example,  if 
eognationis  perit,  ut  puta  servitnte  one  of  the  cognati  becomes  a  slave, 
•iieiyns  cogoati ;  et  ne  quidem  si  the  right  of  cognation  is  wholly  de- 
mannmissus  fiierit,  reoipit  cogna-  stroyed,  so  as  not  to  be  recovered 
tionem.  Sed  et  si  in  insulam  quis  even  by  manumission.  So,  too,  the 
deportatos  sit,  cognatio  solvitur.  right  of  cognation  is  lost  by  the  less 

or  middle  deminutio,  as,  for  example, 
by  deportation  to  an  island. 
D.  xxxviii.  8.  5.  7. 

A  change  of  the  civil  family  by  adoption  or  arrogation  never 
dissolved  the  natural  tie  of  cognatio,  or  destroyed  its  attendant 
civil  rights ;  but  these  were  destroyed  by  a  sentence  which  in- 
volved the  loss  of  the  civitas.  And  if  the  civitas  were  once 
lost  and  then  regained,  the  restored,  or  rather  new,  civis,  was 
in  all  respects  the  founder  of  a  new  family,  excepting  when  he 
was  restitutus  in  integrum,  that  is,  restored  by  the  emperor  to 
the  same  position  that  he  had  formerly  held.     (See  Tit.  12.  1.) 

L 


146 


LIB.  I.    TIT.  XVIT. 


7.  Cum  autem  ad  adgnatos  tatela 
pertineat,  non  simul  ad  omnes  per- 
iinet,  sed  ad  eos  tantum  qui  prozi- 
miore  gradn  sunt,  vel  si  plures  ejus- 
dem  gradus  sunt  ad  omnes:  veluti  si 
plures  fratres  sunt  qui  unum  gradum 
obtinent,  ideoque  paxiter  ad  tutelam 
Tocantur. 

Gai.  i, 


7.  The  light  to  be  tutor,  which 
belongs  to  the  agnaii^  does  not  be- 
long to  all  at  the  same  time,  but  to 
the  nearest  in  degree  only;  or,  if 
there  are  many  in  the  same  degree, 
then  to  all  in  that  degree.  Several 
brothers,  for  instance,  in  the  same  de- 
gree, are  all  equally  called  to  be  tutor. 

164. 


The  principle  of  the  law  was>  that  those  persons  should  haye 
the  burden  of  the  tutelage  who  had  the  hope  of  the  succession. 
(Tit.  1 7.  pr.)  The  nearest  in  degree  of  the  a^nati  were  therefore 
the  tutors  in  case  of  intestacy.  The  nearest  in  degree  might» 
however,  happen  to  be  a  woman  or  an  infant,  and  then,  although 
this  person  was  the  next  in  succession  to  the  inheritance,  it  was 
necessary  to  go  a  step  further  off  to  find  the  tutor.  (D.  xxvi.  4. 
1.1.) 


Tit.  XVII.    DE  LEGITIMA  PATBONORUM  TUTELA. 


By  the  same  law  of  the  Twelve 
Tables,  the  tutelage  of  freedmen 
and  freedwomen  belongs  to  their 
patrons,  and  to  the  children  of  their 
patrons;  and  this  tutelage  is  caUed 
legal  tutelage,  not  that  the  law  con- 
tains any  express  provision  on  the 
subject,  but  because  it  has  been  as 
firmly  established  by  interpretation^ 
as  if  it  had  been  introduced  by  the 
express  words  of  the  law.  For,  as 
the  law  had  ordered  that  patrons  and 
their  children  should  succeed  to  the 
inheritance  of  their  freedmen  or 
freedwomen  who  should  die  intes- 
tate, the  ancients  were  of  opinion 
that  the  intent  of  the  law  was  that 
the  tutelage  also  belonged  to  them ; 
since  the  law,  which  calls  agnati  to 
the  inheritance,  also  appoints  them 
to  be  tutors,  because,  in  most  cases, 
where  the  advantage  of  the  succes- 
sion is,  there  also  ought  to  be  the 
burden  of  the  tutelage.  We  say  **  in 
most  cases,"  because,  if  a  person, 
below  the  age  of  puberty,  is  manu- 
mitted  by  a  female,  she  is  called  to 
the  inheritance,  although  another 
person  is  tutor. 

Gai.  i.  165  ;  D.  xxvi.  4.  1. 1.  8. 

The  law  gave  the  patron  the  right  of  succession  to  the  in- 


Ex  eadem  lege  duodecim  tabu- 
larum,  libertorum  et  libertamm 
tutela  ad  patronos  liberosque  eorum 
pertinet.  Quib  et  ipsa  legitima  tutela 
vocatur,  non  quia  nominatim  in  ea 
lege  de  hac  tutela  caveatur,  sed  quia 
perinde  acoepta  est  per  interprets- 
tionem,  atque  si  verbis  legis  intro- 
ducta  esset  £o  enim  ipso  quod 
hereditates  libertorum  hbertarumque, 
si  intestati  decessissent,  jusserat  lex 
ad  patronos  liberosve  eorum  per- 
tinere,  crediderunt  veteres  voluisse 
legem  etiam  tutelas  ad  eos  pertinere : 
cum  et  adgnatos  quos  ad  heredi- 
tatem  lex  vocat,  eosdem  et  tutores 
esse  jussit ;  quia  plerumque  ubi  suc> 
cessionis  est  emolumentum,  ibi  et 
tutel»  onus  esse  debet  Ideo  autem 
diximus  plerumque,  quia  si  a  femina 
impubes  manumittatur,  ipsa  ad  here- 
ditatem  vocatur,  cum  alius  sit  tutor. 
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heritance  of  the  freedman ;  and  as  the  right  of  succession  was 
connected  with  the  tutelage  in  the  case  of  the  agnatic  it  seemed 
natural  to  connect  the  two  in  the  case  of  the  patron. 


Trr.  XVIII.     DE  LEGITIMA  PAEENTIUM  TUTELA. 


Exemplo  patronornm  recepta  est  In  imitation  of  the  tutelage  of 
et  alia  tatela,  qne  et  ipsa  legitinia  patrons,  there  is,  too,  another  kind 
Yocatnr;  nam  si  quis  filium  aut  which  also  is  said  to  he  legal;  for  if 
filiani,  nepotem  aut  neptem  ex  Alio  a  parent  emancipate,  helow  the  age 
et  deinceps  impuheres  emanoipayerit,  of  puherty,  a  son,  a  daughter,  a  grand- 
legitimus  eoniBi  tutor  exit.  son,  or  a  granddaughter,  who  is  the 

issue  of  that  son,  or  any  other  de- 
scendant, he  is  their  legal  tutor. 

Gai.  i.  176. 

It  was  not  the  sales  hy  the  father  which  emancipated  the 
son,  hut  the  subsequent  enfranchisement  after  these  sales  had 
destroyed  the  father's  power,  and  made  the  son  a  mancipium 
of  the  fictitious  purchaser.  Sometimes,  probably  generally, 
the  purchaser  resold  (remancipavit)  the  son  thus  in  mancipio 
to  the  father,  who  freed  him,  and  thus  became  his  patronus 
and  his  tutor  legitimtis.  If  the  purchaser  did  not  resell  him, 
hut  himself  emancipated  him,  he  became  the  patronus,  and  so 
the  tutor ;  but  as  the  whole  proceeding  was  but  a  form,  he  be- 
came only  a  tutor  Jiduciarius.  (Gai.  i.  166.  \1%,  176;  Ulp. 
JRgy.xi.  5 ;  D.  xxvi.  4,  8.  1.) 


Tit.  XIX.    DE  FIDUCIAEIA  TUTELA. 


Est  et  alia  tutela  qu«B  fiduciaria 
appellatur;  nam  si  parens  filium  vel 
filiam,  nepotem  vel  neptem  vel  dein- 
eepe  impuberes  manumiserit,  legiti- 
mam  nancisdtnr  eonim  tutelam :  quo 
defimcto,  si  liberi  -virilis  sexus  ei 
extant,  fiduciarii  tutores  filiorum  sno- 
ntm,Tel  firatis  vel  sororis  et  cetero- 
mm  efficiuntur.  Atqui  patrono  legi- 
timo  tutore  mortuo,  liberi  quoque 
ejus  legitimi  sunt  tutores.  Quoniam 
filins  quidem  defuncti,  si  non  esset  a 
vhropatie  emancipatus,  post  obitum 
ejus  sui  juris  efflceretur,  nee  in  fra- 
tmm  potestatem  recideret,  ideoque 
nee  in  tutelam;  libertus  autem,  si 
servns  mansisset,  utique  eodem  jure 
apod  Hberos  domini   post   mortem 


There  is  another  kind  of  tutelage 
called  fiduciary;  for,  if  a  parent 
emancipate,  below  the  age  of  puberty, 
a  son  or  a  daughter,  a  grandson  or  a 
granddaughter,  or  any  other  de- 
scendant, he  is  their  legal  tutor;  but 
if,  at  his  death,  he  leave  male  chil- 
dren, they  become  the  fiduciary  tutors 
of  their  own  sons,  or  brother,  or 
sister,  or  other  descendants  of  the 
deceased.  But  when  a  patron,  who 
is  a  legal  tutor,  dies,  his  children  also 
become  legal  tutors,  the  reason  being, 
that  a  son,  although  never  emanci- 
pated, becomes  independent  at  the 
death  of  his  father,  and  does  not  fall 
under  power  of  his  brother,  nor, 
therefore,  under  his  tutelage.  The 
L  2 
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ejns  futuros  esset.  Ita  tamen  hi  ad  freedman,  on  the  contrary,  had  he 
tutelam  vocantur,  si  perfecUe  setatis  remained  a  slave,  would  aJso  have 
aunt.  Quod  nostra  constitutio  gene-  been,  after  the  death  of  his  master, 
raliter  in  omnibus  tutelis  et  cura-  the  slave  of  his  master's  children* 
tionibus  observari  preecepit.  These    persons,    however,    are    not 

called  to  be  tutors  unless  of  full  age, 
a  rule  which  by  our  constitution  ap- 
plies generally  to  all  tutors  and  cura- 
tors. 

D.xxvi.4.  3,4;  C.  v.  80.  6. 

The  person  who  emancipated  the  child  succeeded  to  all  the 
rights  of  a  patron  over  the  child ;  if  it  was  the  father,  then,  as 
heing  a  patron,  he  was  included  in  the  terms  of  the  law  of  the 
Twelve  Tahles,  and  was  a  tutor  legitimiis  (Gai.  i.  172; 
D.  xxvi.  4.  3-10) ;  if  it  was  not,  he  was  a  tutor  Jiduciarius 
(Gai.  i.  166),  a  tutor  hound  to  the  father  by  a  trust.  In  the 
case  of  a  slave,  the  children  of  the  patron  succeeded  to  the 
rights  of  patronage ;  but  this  did  not  extend  to  the  case  of 
emancipated  children :  the  children  not  emancipated  were  not 
the  patrons  of  those  who  were.  They  were  not  tutors,  there- 
fore, by  the  law  of  the  Twelve  Tables,  and  the  vroiij^duciarii 
is  borrowed  from  its  more  proper  usage  to  express  their  posi- 
tion, and  is  in  this  case  merely  opposed  to  legitimi,  (D.  xxvi. 
4.4.)  The  reason  given  in  the  text  for  their  being  only  tutores 
fiduciarii^  viz.  that  the  emancipated  infant  would  have  been 
Bui  juris  if  he  had  not  been  emancipated,  is  manifestly  an  im- 
perfect one.  For  it  would  not  be  necessarily  true  when  a 
grandfather  emancipated  his  grandson,  who,  if  his  father  were 
living,  would  not  on  the  grandfather's  death  become  sui  juris. 
If  the  father  of  the  emancipated  child  left  no  other  children 
above  the  age  of  puberty,  the  nearest  agnatus^  as,  for  instance, 
the  father's  brother,  was  the  tutor,  and  he,  too,  was  called  the 
tutor  Jiduciarius.    (Theoph.  Paraph,) 

The  perfecta  cetas  was  the  age  of  twenty-five  years. 


Tit.  XX.    DE  ATILIANO  TUTORE  ET  EO  QUI  EX 
LEGE  JUUA  ET  TITIA  DABITUR. 

Si  cui  nullus  omnino  tutor  fuerat,  If  any  one  had  no  tutor  at  all,  one 

ei  dabatur,  in  urbe  quidem  Boma  a  was  given  him  in  the  city  of  Borne 

prsetore  urbano  et  m^jore  parte  tri>  by  the  pnetor  urhamu,  and  a  migoiity 

bunorum  plebis,  tutor  ex  lege  Atilia;  of  the  tribunes  of  the  plebs,  onder 

in  provinciis  vero,  a  preesidibus  pro-  the  lex  AtiUa ;  in  the  provinces,  i^ 

vindarum  ex  lege  JuUa  et  Titia.  pointed  by  the  prtMl^z  under  the  lex 

Julia  et  Titia. 

Gai.  i.  185. 

The  date  of  the  lew  Atilia  is  unknown,  but  it  must  have 
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been  in  existence  in  the  year  of  the  city  657,  when  Livy 
(xxxix.  9)  says  of  a  liberta^  "  Post  patroni  mortem,  quia 
nullius  in  manu  esset,  tutore  a  trihunis  et  prcBtore  petito" 
And  as  the  necessity  for  some  means  of  appointing  a  tutor, 
where  one  was  not  appointed  by  testament  or  law,  must  have 
been  early  felt,  the  lex  Jtilia,  or  one  similar  to  it,  must  pro- 
bably have  existed  long  before  the  time  of  which  Livy  speaks. 
The  date  of  the  lex  Julia  et  Titia  was  probably  721  A.u.c. 

The  term  tutor  dativus  was  used  to  express  a  tutor  given 
by  the  magistrate ;  it  also  included  a  tutor  appointed  by  testa- 
ment    (Gai.  i.  1&4;  D.  xxvi.  4.  5.) 

1.  Sed  et  si  testamento  tutor  snb  1.  Again,  if  a  testamentary  tutor 
eondidone  aut  die  certo  datus  fuerat,  bad  been  appointed  conditionally,  or 
quamdiu  conditio  aut  dies  pendebat,  from  a  certain  time,  until  the  com- 
es iisdem  legibus  tutor  dari  poterat.  pletion  of  the  condition  or  arrival  of 
Item  si  pure  datus  ftterat,  quamdiu  the  time  fixed,  another  tutor  might 
ex  testamento  nemo  heres  existat,  be  appointed  under  the  same  laws, 
tamdin  ex  hisdem  legibus  tutor  pe-  Also,  if  a  tutor  had  been  given  tm- 
tendns  erat :  qui  desinebat  esse  tutor,  concUtionally,  yet,  as  long  as  no  one 
si  conditio  existeret,  aut  dies  venbet,  has  accepted  tbe  inheritance,  as  heir 
ftot  heres  existeret  by  the  testament,  another  tutor  might 

be  appointed  for  the  interval.  But 
his  office  ceased  when  the  condition 
was  accomplished,  when  the  time  ar- 
rived, or  the  inheritance  was  entered 
upon. 

Gai,  i.  186  ;  D.  xxvi.  2. 11. 

If  the  wishes  of  the  testator  were  declared  to  any  extent 
respecting  the  appointment  of  a  tutor^  this  entirely  excluded 
the  tutores  legitimi,  and  every  deficiency  in  the  declaration  was 
remedied  by  the  interposition  of  the  magistrate.  (D.  xxvi.  2. 1 1.) 

Ko  testament  took  effect  until  an  heir  entered  on  the  inheri- 
tance. If  it  was  known  that  a  testament  existed  appointing  a 
tntor^  this  excluded  the  agnati  from  being  tutors;  but  the 
tator  under  the  testament  did  not  commence  his  tutela  until 
the  testament  took  effect  Meantime,  then^  a  tutor  appointed 
by  the  magistrate  took  care  of  the  pupil. 

2.  Abhostibus  quoque  tutore  capto,  2.  If,  again,  a  tutor  was  taken  pri- 
ex  his  legibus  tutor  petebatur:  qui  soner  by  the  enemy,  application  could 
desinebat  esse  tutor,  si  is  qui  captus  be  made,  under  the  same  laws,  for  an- 
erat»  in  dvitatem  reversus  fuerat ;  other  tutor,  whose  office  ceased  when 
nam  reTersus  redpiebat  tutelam  jure  the  first  tutor  returned  from  captivity ; 
posUiminii.  for  on  his  return  he  resumed  the 

tutelage  by  the  jus  postiiminiu 

Gai.  i.  187. 
For  an  account  of  the  Jus  postliminii,  see  Title  1 2.  6. 
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3.  Sed  ex  his  legibus  tutores  pa-  8.  Bat  tutors  have  ceased  to  be 
pillis  desierant  dari,  posteaquam  pri-  appointed  ander  these  laws,  since 
mo  consales  papillis  atriusqae  sexus  they  have  been  appointed  to  pupils  of 
tutores  ex  inquisitione  dare  ooeperunt,  either  sex,  first  by  the  consuls,  after 
deinde  pnetores  ex  constitutionibus ;  inquiry  into  the  case,  and  afterwards 
nam  snpradictis  legibus,  neque  de  by  the  prastors  under  imperial  consti- 
cautione  a  tutoribus  ezigenda  rem  tutions.  For  the  above-mentioned 
salvam  pupillis  fore,  neque  de  com-  laws  required  no  security  firom  the 
pellendis  tutoribus  ad  tutelss  admi-  tutors  for  the  safety  of  the  pupils' 
nistrationem  quicquam  cayebatur.  property,  nor  did  they  contain  any 

provisions  to  compel  them  to  acoept 
the  office. 

The  power  to  appoint  tutors  was  given  by  Claudius  to  the 
consuls  (Suet,  in  Claud.  23),  and  transferred  by  Antoninus 
Pius  (Jul.  Capit.  in  Vit.  M.  Anton.  10)  to  the  praetors. 

4.  Sed  hoc  jure  utimur,  ut  BomsB  4.  Under  our  present  system  tutors 
quidem  prsefectus  urbi  vel  pretor  se-  are  appointed  at  Home  by  the  prefect 
cundum  suam  jurisdictionem,  in  pro-  of  the  city,  or  the  praetor,  according 
vinciis  autem  prsesides  ex  inquisi-  to  his  jurisdiction,  and,  in  the  pro- 
tione  tutores  crearent;  vel  magistra-  vinces,  by  the  prtttides  after  inquixy; 
tus  jussu  praosidum,  si  non  sint  or  by  an  inferior  magistrate,  at  the 
magna  pupiUi  facultates.  command  of  the  prases,  if  the  pro- 
perty of  the  pupil  is  oxdy  smalL 

D.  xxvi.  5.  1. 

The  frmfectuB  urhi  was,  firom  the  time  of  Augustus,  an 
officer  who  had  the  superintendence  of  the  city  and  its  police, 
with  jurisdiction  extending  one  hundred  miles  from  the  city, 
and  power  to  decide  on  both  civil  and  criminal  cases.  As 
he  was  considered  the  direct  reptesentative  of  the  emperor, 
much  that  previously  belonged  to  the  prator  urhanus  fell 
gradually  into  his  hands.  The  pra/ectus  urbi  appointed  tutors 
in  cases  where  pupils  of  higher  rank  and  larger  fortune  were 
concerned ;  tbefrator,  when  the  pupils  were  of  humbler  station 
and  smaller  fortune ;  and  this  it  is  which  is  alluded  to  in  the 
words  secundum  suam  jurisdictionem. 

In  the  provinces  the  j9r<B«^«  appointed;  but  imtilJustinian 
altered  the  law  (see  next  paragraph) ,  not  only  could  not  municipal 
magistrates  appoint  without  the  authority  of  the  prases,  but 
no  one  could  be  authorized  by  the  pneses  unless  he  were  a 
magistrate,  or  some  one  who,  by  virtue  of  his  office,  could 
exercise  a  delegated  choice.     (D.  xxvi.  6.  8.) 

5.  Nos  autem  per  constitutionem  5.  But  by  oue  of  our  constitutiouH, 
nostram,  et  hiyusmodij  difficultates  to  do  away  with  these  distinctions  of 
hominum  resecantes,  nee  expectata  differentpersons,  and  to  avoid  the  ne- 
jussione  prsesidum,  disposuimus,  si  cessity  of  waiting  for  the  order  of  the 
facultas  pupilli  vel  adulti  usque  «d  prunes,  we  have  enacted,  that  if  the 
quingentos  solidos  valeat,  defensores  property  of  the  pupil  or  adult  amount 
civitAtum  una  cum  ejusdem  civitatis  to  five  hundred  solid*,  tutors  shall  be 
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leligioeisBimo  antiBtite,  yel  alias  pab-  appointed  by  the  drfensore$  of  the 
licas  personas,  id  est,  magistratus  vel  city  acting  in  cozvjunction  with  the 
juiidicnm  Alezandrinse  dvitatis  tu-  religious  head  of  the  place,  or  by 
tores  yel  coratores  creare,  legitima  other  public  persons,  that  is,  by 
oautela  secundum  ejusdem  constitu-  the  magistrates,  or,  in  the  dty  of 
tionis  normam  prsBstanda,  yidelicet  Alexandria,  by  the  judge ;  and  legal 
eorom  periculo  qui  earn  accipiunt         security  must  be  given  according  to 

the  terms  of  the  same  constitution,  - 
that  is  to  say,  at  the  risk  of  those 
who  receive  it 

Cod.  i.  4  30. 

The  change  made  by  Justinian  was  that,  where  the  fortane  of 
the  person  requiring  a  tutor  or  curator  did  not  amount  to  more 
than  500  solidi  (the  aureus,  11.  Is.  Id.  of  English  money, 
after  the  time  of  Alexander  Severus,  was  called  a  solidus),  a 
local  magistrate  conld  appoint,  not  making  a  formal  examina- 
tion into  the  position  and  character  of  the  tutor  or  curator 
{inquisitio),  but  merely  taking  a  money  security  for  his  faithful 
performance  of  his  duties. 

The  defensor  was  a  magistrate  appointed  for  two  years  out 
of  the  decuriones  of  a  city.  His  principal  business  was  to 
act  as  a  check  on  ihQ  prases,  and  he  had  besides  a  limited  civil 
.  and  criminal  Jurisdiction. 

6.  Impuberes  autem  in  tutela  esse  6.  It  is  agreeable  to  the  law  of  na- 
natorali  juri  conyeniens  est,  ut  is  qui  ture,  that  persons  under  the  age  of 
perfect»  etatis  non  sit,  altering  tu-  puberty  should  be  under  tutelage,  so 
tela  regatur.  that  persons  of  tender  years  may  be 

under  the  government  of  another. 

Gai.  1. 189. 

Gains,  in  his  Institutes^  after  the  words  extracted  from  him 
in  the  text,  proceeds  to  contrast  with  the  tutelage  of  minors, 
which  is  an  institution  natural  and  necessary  in  all  communities^ 
the  tutelage  of  women^  which  he  considers  founded  on  no  rea- 
sonable basis.  The  original  reason  of  this  tutelage  was  pro- 
bably the  incapability  of  women  to  shore  in  the  proceedings  of 
the  curia,  and  their  being  supposed  unfit  to  go  through  solemn 
forms.  In  default  of  a  testamentary  tutor,  the  nearest  agnatus 
was  the  tutor,  women  being  either  alieni  juris,  or  else  under  a 
tutor  all  their  lives.  The  lex  Papia  Popp€Ba  exempted  from 
tutelage  women  who  had  three  children,  and  a  lex  Claudia 
(a.d.  45)  suppressed  the  tutelage  of  the  agnati  altogether  in 
the  case  of  women  of  free  birth,  leaving  only  the  tutelage  of 
ascendants  and  patrons.  (Gai.  i.  167.)  This  modified  tu- 
telage of  women  existed  in  the  time  of  Ulpian  {fieg.  11.  8), 
but  had  fallen  into  desuetude  in  the  time  of  Justinian. 

7.  Cum  igitur  pupiUorum  pupilla-  7.  As  tutors  administer  the  affairs 
nmque  tutores  negoUa  gemot,  post      of  their  pupils,  they  may  be  com- 
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pubertatem   tutelse  jadldo  rationes      pelled  to  account,  by  the  actio  iuteldp^ 
reddunt.  when  their  pupils  arrive  at  puberty. 

Gai.  i.  191. 

The  modes  by  which  the  faithful  discharge  of  his  duty  by  a 
tutor  was  insured  are  given  in  the  24th  Title. 


Tit.  XXI.    DE  AUCTOBITATE  TUTORUM. 

Auctoritas  antem  tutoris  in  quibus-  In  some  c«ses  it  is  necessary  that 

dam  causis  necessaria  pupillis  est,  in  the  tutor  should  authorize  the  acts  of 

quibusdam  non  est  necessarisL    Ut  the  pupil,  in  others  not.    "When,  for 

ecce,  si  quid  dan  sibi  stipulentur,  non  instance,  the  pupil  stipulates  for  some- 

est  necessaria  tutoris  auctoritas ;  quod  thing  to  be  given  him,  the  authoriza- 

si  aliis  pupilli  promittant,  necessaria  tion  of  the  tutor  is  not  requisite ;  but 

est :   namque  placuit  meliorem  qui-  if  the  pupil  makes  the  promise,  it  is 

dem  suam  conditionem  licere  eis  fa-  requisite ;  for  the  rule  is,  that  pupils 

cere,  etiam  sine  tutore  auctore,  de-  may  make  their  condition  better,  bat 

teriorem  vero  non  aUter  quam  tutoris  may  not  make  it  worse,  without  the 

auctoritate.    Undo  in  his  causis  ex  authorization  of  their  tutors.    And 

quibus  obligationes  mutuse  nascun-  therefore  in  all  cases  of  reciprocal 

tur;  ut  in  emptionibus,  venditionibus,  obligation,  as  in  contracts  of  buying, 

locationibus,  conductionibus,  manda-  selling,  letting,  hiring,  bailment,  de- 

tis,  depositis,  si  tutoris  auctoritas  non  posit,  if  the  tutor  does  not  autho- 

interveniat,  ipsi  quidem  qui  cum  his  rize  the  pupil  to  enter  into  the  con- 

contrahunt,  obligantur ;   at  invicem  tract,  the  person  who  contracts  with 

pupilli  non  obligantur.  the  pupil  is  bound,  but  the  pupil  is 

*  not  bound. 

D.  xix.  1. 13.  29. 

There  were  many  things  in  which  the  Boman  law>  in  its 
stricter  times^  did  not  allow  one  person  to  represent  another. 
Much  that  to  us  seems  only  to  belong  to  private  life  was  bound 
up  with  political  and  pubUc  duties  and  rights.  (See  Introd. 
sec.  46.)  The  law  could  not  contemplate  one  beneath  the  age 
of  puberty  acting  as  if  he  were  a  member  of  the  curia,,  oi  any 
one  else  coming  forward  to  fill  for  him  his  place  in  the  list  of 
citizens.  No  one  else  could  bring  actions  of  strict  law  in 
another  name,  or  go  through,  for  another,  the  fictitious  process 
of  in  Jure  cessio,  or  through  the  forms  of  manumission  and 
adoption,  or  perform  for  another  any  of  those  acts  to  which  a 
solemn  ceremony  was  attached,  such  as  mancipation  or  stipu- 
lation. (D.  xl.  2.  24;  D.  xlvi.  4.  13.  10.)  It  was  necessary 
that  a  minor  should  himself  go  through  the  forms  and  repeat 
the  words  requisite  for  the  validity  of  such  transactions ;  but  it 
was  also  necessary  that  the  tutor  should  be  present  and  give 
his  sanction.  The  auctoritas  of  the  tutor  was  the  complement 
(auctoritas  is  derived  firom  augeo)  to  the  symbolical  forms 
through  which  the  child  went.     (See  Introd.  sec.  47.)     It  re- 
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presented  the  iiitention  or  the  mental  act  on  ^hich  those  forms 
ultimately  rested.  If  the  child  could  niot  speak,  of  course  no 
such  forms  could  he  used;  if  he  could  speak,  hut  could  not 
understand  the  import  of  what  he  said,  or,  in  technical  language, 
if  being  still  infanti  jtroximus,  he  had  as  yet  little  or  no 
intellectus  (Gai.  iii.  109),  the  tutor  could  hut  very  rarely,  by 
interposing  his  sanction,  give  legal  validity  to  words  uttered 
without  understanding.  It  was  only  when  the  act  would  confer 
a  very  great  and  very  clear  benefit  on  the  child,  that  this  was 
allowed.  (D.  xxix.  2.  9.)  But  when  the  child  had  entered  on 
his  eighth  year,  and  was  now  j)uiert a ti  j)roximu8,  he  was  con- 
sidered to  have  intellectus,  but  not  judicium  (Theoph.  Paraph. 
on  Bk.  iii.  19.  9);  that  is,  he  understood  the  meaning  of  the 
form,  but  could  not  decide  for  himself  whether  it  was  to  his 
advantage  to  go  through  the  act  or  not.  This  want  of  judg- 
ment the  tutor  supplied;  and  in  every  case  where  the  tutor 
gave  his  sanction,  the  act  was  legally  valid.  In  some  cases, 
such  as  that  of  a  stipulation  (see  Introd.  sec.  85),  or  accepting 
an  inheritance  (see  next  paragraph),  the  pupil  could  do  nothing 
without  the  authority  of  the  tutor,  while  the  tutor  could  not 
represent  the  pupil,  but  both  were  obliged  to  act  together. 
Contracts  of  a  less  formal  kind  could  be  made  by  the  tutor 
alone  as  the  agent  of  the  pupil,  and  of  course  could  be  made 
by  the  pupil  if  the  tutor  gave  his  sanction.  Justinian,  in  the 
concluding  part  of  this  Title,  discusses  the  effect  of  the  pupil 
acting  in  such  cases  without  this  sanction,  and  states  that  die 
minor,  in  cases  of  bilateral  contracts,  took  every  benefit,  but 
sustained  no  injury  firom  the  contract ;  because  while  his  tender 
years  shielded  him,  the  person  with  whom  he  contracted,  having 
by  the  agreement  made  a  formal  expression  of  his  will,  must 
abide  the  event.  But  when  it  is  said  that  a  pupil  took  every 
benefit  of  the  contract,  it  must  not  be  understood  that  he  could 
continue  to  enjoy  at  pleasure  the  advantages  of  another's  pro- 
perty without  giving  anything  for  the  enjoyment.  The  original 
owner  might  reclaim  the  property ;  and  if  a  profit  was  being 
derived  firom  its  possession,  might  take  that  profit  to  himself. 
(D.  xxvi.  8.  5. 1.)  Only  he  could  never  make  the  pupil  restore 
or  refund  anything  that  was  once  gone;  and  while  a  pupil 
could  always  disclaim  an  executory  contract  made  to  his  dis- 
advantage, he  could  always,  through  the  intervention  of  his 
tutor,  enforce  one  that  promised  to  benefit  him. 

1.  !Neqae  tamen  hereditatem  adire,  1.  Pupils,  however,  cannot,  without 

neqne  bononmi  possessionem  petere,  the  authorization  of  the  tutor,  enter 

neqne  hereditatem  ex.  fideicommisso  on  an  inheritance,  demand  the  pos- 

suscipere  aiiter  possunt,  nisi  tutoris  session  of  goods,  or  take  an  inherit- 
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aactoritate,  quamvis  lUis  Incrosa  sit,      anoe  giyen  by  a  fideicof/mimm^  evea 
uec  ullam  ^if^winiim  habeat  though  to  do  so  would  be  to  their  gain, 

and  could  inyohe  them  in  no  nsL 

D.  Txn.  8,  9. 11. 

The  hereditas  was  the  legal  succession  to  the  property  of  the 
deceased^  the  bonorum  jpossessio  was  a  succession  accorded  by 
the  preetor,  and  the  hereditas  ex  Jideicommisso  was  a  succes- 
sion received  through  the  intervention  of  a  trustee  appointed 
by  the  testator.     (See  Introd.  sec.  79.) 

It  was  not  any  risk  which  might  attach  to  accepting  the 
inheritance  that  originated  the  rule  that  the  pupil  was  unable 
to  accept  it  unless  with  the  authority  of  his  tutor,  for  the  text 
says  quamvis  lucrosa  sit,  but  the  act  of  accepting  was  too 
formal  and  solemn  a  one  for  a  minor  to  go  through. 

2.  Tutor  autem  Btatim,  in  ipso  2.  A  tutor  who  wishes  to  authorize 
negotio,  pnesens  debet  auctor  fieri,  any  act,  which  he  esteems  advan- 
si  hoc  pnpillo  prodesse  eustimaverit.  tageous  to  his  pupil,  should  do  so  at 
Post  tempus  vero  aut  per  epistolam  once  while  the  business  is  going  on, 
interposita  auctoritas  nihil  agit  and  in  person,  for  his  authorization 

is  of  no  effect  if  given  afterwards  or 
by  letter. 

D.  xxvi.  8.  9.  6. 

3.  Si  inter  tatorem  pupillumque  3.  When  a  suit  is  to  be  commenced 
judicium  agendum  sit,  quia  ipse  tutor  between  a  tutor  and  bis  pupil,  as  the 
in  re  sua  auctor  esse  non  potest,  non  tutor  cannot  authorize  anythhtig  in  a 
preetorius  tutor  ut  olim  constituitur,  matter  pertaining  to  himself,  a  cura- 
sed  curator  in  locum  ejus  datur :  quo  tor,  and  not,  as  formerly,  a  prstoriaa 
interveniente  judicium  peragitur,  et  tutor,  is  appointed,  by  whose  assist- 
eo  peracto  curator  esse  desinit  ance  the  suit  is  carried  on,  and  who 

ceases  to  be  curator  when  the  suit  is 
determined. 

Gai.  i.  184. 

Although  the  person  who  assisted  the  pupil  in  an  action  in 
which  the  tutor  was  concerned  did  exactly  what  the  tutor  did 
for  the  pupil  in  any  other  action,  and  thus,  as  having  to 
authorize  the  proceedings,  might  be  spoken  of  as  a  tutor 
(Ulp.  Reg,  ll.  24),  yet,  as  he  was  given  for  a  particular  pur- 
pose, which  tutors  were  not  (see  Tit.  14.  4),  it  was  very 
natural  that  he  should,  in  preference,  receive  the  name  of 
curator. 

Subsequently  the  72nd  Novel  (cap.  1)  provided  that,  if  the 
pupil  became  at  any  time  the  debtor  of  the  tutor,  another  tutor 
or  curator  should  be  added  to  protect  the  pupil. 
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Tit.  XXII.    QUIBUS  MODIS  TUTELA  FINITUB. 

Papilli    pupillseqae  cum   paberea  Papils,  both  male  and  female,  are 

esse     ccepermt,    tutela     liberantur.  freed  from  tutelage  when  they  attain 

Pabertatem  autem   Teteres   qnidem  the  age  of  puberty.    The  ancients 

non  solum  ex  annis,  sed  etiam  ex  judged  of  puberty  in  males,  not  only 

habitn  corporis  in  mascuha  aestimari  by  their  years,  but  also  by  the  de- 

▼olebant     Nostra   autem   migestas  yelopment  of  their  bodies.    But  we, 

dignnm    esse    eastitate    nostromm  from  a  wish  to  conform  to  the  purity 

temporum    bene    putavit,    quod   in  of  the  present  times,  have  thought  it 

feminis  et  antiquis  impudicum  esse  proper,  that  what  seemed,  even  to 

▼isum  est,  id  est,  inspectionem  habi-  the  ancients,  to  be  indecent  towards 

tadinis  corporis,  hoc  etiam  in  mas-  females,  namely,  the  inspection  of  the 

cnlos  extendere.    £t  ideo  sancta  con-  body,  should  be  thought  no  less  so 

stitutione    promulgata,    pubertatem  towards  males :  and  therefore,  by  our 

in  masculis  post  quartum  decimum  sacred  constitution,  we  have  enacted, 

annum  oompletum  illico  initium  ac-  that  puberty  in  males  should  be  con- 

dpere  disposuimus,  antiquitatis  nor-  sidered  to  commence  immediately  on 

mam  in  feminis  personis  bene  posi-  the  completion  of  their  fourteenth 

tarn  suo  ordine  relinquentes,  ut  post  year ;  while,  as  to  females,  we  hare 

duodecimum  annum  completnm  viri-  preserved  the  wise  rule  adopted  by 

potentes  esse  credantur.  the  ancients,  by  which  they  are  es- 
teemed fit  for  mairiage  on  the  com- 
pletion of  theur  twelfth  year. 

Gal  L  196;  C.v.  60.  3. 

We  learn  from  Gaius  and  Ulpian  {Re^.  II.  28)  that  the 
Proculeians  were  in  favour  of  a  particular  age  being  fixed  as 
that  of  puberty ;  the  Sabinians  wished  to  let  it  be  decided  by 
nature.    Justinian  here  decides  in  favour  of  the  former. 

1.  Item  flnitnr  tutela,  si  adrogati  1.  Tutelage  is  also  determined,  if 
sint  adhuc  impuberes,  vel  deportati ;  the  pupil,  before  attaining  the  age  of 
item  si  in  servitutem  pupillus  redi-  puberty,  is  either  arrogated,  or  sufTers 
gatur  ut  ingratus  a  patrono,  vel  ab  deportation,  or  is  reduced  to  slavery, 
hostibua  ftierit  captus.  or  becomes  a  captive. 

B.  xzvL  L  14. 
The  fiubertati  proximus  was  considered  liable  to  criminal 
punishment  (C.  ix.  47.  7),  and  he  might  be  made  a  slave  for 
ingratitude  towards  his  patron.  (Theoph.  Paraph,)  If  he  re- 
turned from  captivity  the  tutelage  would  recommence.  (See 
Tit.  20.  2.) 

2.  Sed  et  si  usque  ad  certam  con-  2.  Again,  if  a  person  is  appointed 
ditionem  datus  sit  testamento,  eeque  by  testament  to  be  tutor  until  a  con- 
evenit  ut  desinat  esse  tutor  existente  dition  is  accomplished,  he  ceases  to 
conditioner                                              ^  tutor  on  the  accomplishment  of 

the  condition. 

D.  xxvi.  1. 14.  6. 

3.  Simili  modo  finitur  tutela  morte  8.  Tutelage  ends  also  by  the  death 
vel  pupillorum  vel  tutorum.  of  the  tutor,  or  of  the  pupil. 

B.  xxvii.  3.  4. 
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4.  Sed  et  capitis  deminntione  tu-  4.  When  a  tutor,  by  a  capitis  demi- 
toris,  per  quam  libertas  vel  dvitas  nvtio^  loses  his  liberty  or  his  citizen- 
ejus  amittitur,  omnis  tutela  pent  ship,  his  tutelage  is  in  every  case  at 
Minima  autem  capitis  deminntione  an  end.  But,  if  he  undergo  only  the 
tutoris,  veluti  si  se  in  adoptionem  de-  least  capUis  deminuUo,  as  when  a 
derit,  legitima  tantum  tutela  pent;  tutor  gives  himself  in  adoption,  then 
cetersB  non  pereunt.  Sed  pupilli  et  only  legal  tutelage  is  ended,  and  not 
pupillffi  capitis  deminutio,  licet  mi-  the  other  kinds;  but  any  capitis  de- 

'  nima  sit,  omnes  tutelas  toUit.  minutio  of  the  pupils,  even  the  least» 

always  puts  an  end  to  the  tutelage. 

D.  iv.  5.7;  D.  xxvi.  4.  2. 

The  tutela  legitima  belonged  to  the  nearest  of  the  agnati 
in  right  of  his  position  in  the  family ;  but  a  tutor  appointed  by 
testament  or  by  any  special  means  had  a  charge  committed  to 
him  personally,  and  his  change  of  family  could  not  alter  this. 

The  minima  deminutio  caj)iti8  suffered  by  the  pupil  would 
make  him  under  the  power  of  the  arrogator ;  and  as  he  would 
be  no  longer  sui  Juris,  he  could  no  longer  have  a  tutor. 

5.  Frssterea,  qui  ad  certum  tempus  5.  A  tutor,  again,  who  is  appointed 
testamento  dantur  tutores,  finito  eo  by  testament  to  hold  office  during  a 
deponunt  tutelam.                                   certain  time,    lays  down    his  office 

when  the  time  is  expired. 

D.  xxvi.  1. 14.  8. 

6.  Desinunt  autem  tutores  esse,  6.  They  also  cease  to  be  tutors 
qui  yel  removentur  a  tutela  ob  id  who  are  removed  from  their  office  on 
quod  suspecti  visi  sunt,  vel  ex  justa  suspicion,  or  who  excuse  themselven 
causa  sese  oxcusant  et  onus  admi-  on  good  grounds  from  the  burden  of 
nistrandsB  tutelie  deponunt,  secun-  the  tutelage,  and  rid  themselves  of  it 
dum  ea  qam  inferius  proponemus.  according  to  the  rules  we  will  give 

hereafter. 

D.  xivi.  1. 14.  4. 

At  the  end  of  the  tutelage  the  pupil  could  bring  an  action 
to  make  the  tutor  account  (actio  tutela  directa);  the  tutor 
could  bring  one  to  procure  indemnification  for  all  losses  he  had 
sustained  (actio  tutelae  contraria).  In  the  same  way  there 
was  an  action  against  and  in  behalf  of  a  curator  for  similar 
purposes  (actio  negotiorum  gestorum  directa  vel  contraria). 


Trr.  XXIII.    DE  CURATIONIBUS. 

Masculi  puberes  et  feminse  viripo-  Males  arrived  at  the  age  of  puberty 

tentes  usque  ad  vicesimum  quintum  and  females  of  a  marriageable  age, 
annum  completum  curatores  acci-  receive  curators,  until  they  have  com- 
piunt ;  quia  licet  puberes  sint,  adhuc  pleted  their  twenty-fifth  year ;  for, 
tamen  ejus  etatis  sunt  ut  sua  negotia  although  they  have  attained  the  age 
tueri  non  possint  of  puberty,  they  are  still  of  an  age 

which  makes  them  unfit  to  protect 
their  own  interests. 
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Gai.  i.  197. 


The  law  of  the  Twelve  Tahles  provided  for  the  appointment 
of  curators  in  the  case  of  madmen  and  prodigals,  hut  did  not 
make  any  provision  for  the  protection  of  young  persons  who 
had  attained  the  age  of  puherty.  The  first  enactment  on  the 
subject,  of  which  we  have  any  knowledge,  is  the  lex  Platoriay 
or,  as  it  is  often  written,  Latoria,  passed  before  the  time  of 
Flautus  {Pseud*  act  i.  sc.  8),  which,  fixing  the  age  of  the 
per/ecta  (Bias  at  twenty-five  years,  provided  that  any  one  de- 
fiuuding  a  person  under  that  age  should  be  liable  to  a  criminal 
prosecution  and  to  infamy  (Cic.  de  Nat,  Deor,  8.  80 ;  de  Off. 
8.  If))';  and  probably  permitted  the  appointment  of  curators  in 
cases  where  a  good  reason  for  the  appointment  was  given.  The 
prsBtor  subsequently  provided  a  remedy,  which  was  a  great 
protection  to  persons  under  twenty-five  years  who  came  before 
him,  by  directing,  in  all  cases  of  fraud,  a  restitutio  in  integrum: 
that  is,  that  the  applicant  should  be  placed  exactly  in  the  posi- 
tion in  which  be  would  have  been  had  not  the  fraud  been  prac- 
tised against  him.  Finally,  Marcus  Antoninus  ordered  that 
curators  should  be  given  in  all  cases,  without  inquiry,  on  the 
application  of  the  puhes.  This  seems  the  most  probable  and 
consistent  account  of  the  matter,  which  has  been  the  subject 
of  much  dispute  among  commentators.  The  chief  authority 
is  Julius  CapitoUnus,  in  Vita  Af.  Aurel,  Anton,  cap.  10,  who 
says, — *' De  curatorilus  vera,  quum  ante  non  nisi  ex  lege 
Latoria,  vel  propter  lasciviam  vel  propter  dementiam,  da- 
rentur  ita  statuit  [2/.  Antoninus']  ut  omnes  adulti  curatorem 
acciperent  non  redditis  causis" 

1.  Dantur  aatem  curatores  ab  iis-  1.  Curators  are  appointed  by  the 
dem  magistratibns,  a  quibos  et  tu-  same  magistrates  who  appoint  tutors. 
tores.  Sed  curator  testamento  non  A  curator  cannot  be  so  appointed  by 
datur,  sed  datus  confirmatur  decreto  testament,  but  if  appointed,  he  may 
pretons  yel  prsesidis.  be  confirmed  in  his  office  by  a  de- 
cree of  the  praetor  or  presses, 

Gai.  i.  1. 108 ;  D.  xxvi.  3. 1.  8. 

The  magistrates  who  appointed  the  curators  were,  therefore, 
at  Home,  the  prafectus  urbi  or  the  praetor;  in  the  provinces, 
the  prases  or  municipal  magistrate.  (See  Tit.  20.  4.)  A 
curator  could  not  be  appointed  by  testament,  because  it  was 
not  certain  that  the  adolescens  would  require  one.  If  he  did 
require  one,  it  was  natural  that  the  person  named  in  the  testa- 
ment of  the  father  should  be  selected  by  the  magistrate  as  the 
most  proper  person. 

2.  Item  inviti  adolescenies  cura-  2.  No  adolescent  is  obliged  to  re- 
tores  non  aedpiunt,  prsBterquam  in      oeiye  a  curator  against  his  will,  un- 
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litem ;  curator  enun  et  ad  oertam  less  in  case  of  a  law-suit,  for  a  ca- 
caosam  daii  potest  rator  may  be  appointed  for  a  pard- 

cnlar  special  purpose. 

D.  xxvi.  6.  2.  6. 

A  person  who  had  attained  the  age  of  puberty  was  not 
obliged  to  have  a  curator ;  but,  practically,  he  was  almost  sure 
to  apply  for  one,  as  it  was  part  of  his  tutor  s  duty  to  urge  him 
to  do  so  (D.  xxvi.  7.  5.  5),  and  he  could  not,  at  the  age  of 
fourteen,  be  fit  to  manage  his  own  affairs.  There  were  two 
other  cases,  besides  that  mentioned  in  the  text,  in  which  a 
curator  was  given  against  the  will  of  the  adolescent  for  whom 
he  was  appointed.  When  a  debtor  wished  to  pay  a  debt  owed 
to  the  adolescent  (D.  iv.  4.  72),  or  the  tutor  to  settle  his 
accounts  with  him  (C.  v.  31.  7),  a  curator  was  appointed  to 
watch  the  interests  of  the  adolescent,  and  thus  to  make  the 
payment  and  settlement  indisputably  valid;  for  if  the  adoles- 
cent were  lefk  to  himself,  the  preetor  might,  on  suspicion  of 
fraud,  order  a  restitutio  in  integrum.  The  curator,  once  ap- 
pointed, held  his  office  until  the  adolescent  attained  the  age 
of  twenty-five ;  but  if  an  adolescent  who  had  a  curator  was 
thought  capable  of  managing  his  affairs,  he  might,  by  the 
special  grant  of  the  emperor,  have  a  dispensation  {venia  atatis) 
from  waiting  for  the  full  age ;  but  it  was  requisite,  to  obtain 
this,  that  a  man  should  be  twenty,  and  a  woman  eighteen  years 
of  age.     (D.  iv.  4.3;  C.  ii.  45.) 

8,  Furiosi  quoque  et  prodigi,  licet  3.  Madmen  and  prodigals,  although 

mjyores  viginti  quinque  annis  sint,  past  the  age  of  twenty-five,  are  yet 
tamen  in  curatione  sunt  adgnatorum  placed  under  the  curatorship  of  their 
ex  lege  duodecim  tabularum ;  sed  so-  agnati,  by  the  law  of  the  Twelve  Ta- 
lent Romse  prsofectus  urbi  vel  praetor,  bles.  But  ordinarily,  after  inquiry 
et  in  provinciis  preesides  ex  inquisi-  has  been  made  into  the  circum- 
tione  eis  curatores  dare.  stances,  curators  are  appointed  for 

them,  at  Rome,  by  the  praefect  of  the 
city  or  the  prstor;  in  the  provinces, 
by  the  prases. 

1).  xxvii.  10. 1. 

If  the  father  of  the  person  requiring  a  curator  had  died 
intestate,  the  nearest  agnatus  was  the  curator  by  the  law  of 
the  Twelve  Tables ;  but  if  there  was  no  agnatus,  or  only  some 
one  unfit  for  the  office,  the  magistrate  appointed  a  curator. 
(Theoph.  Paraph.)  If  the  person  who  required  the  curator 
was  heir  under  his  father  s  testament,  the  agnati  were  excluded 
from  their  right  of  curatorship  ex  lege,  and  the  magistrate 
appointed.  (Ulp.  Reg.  12.  8.)  The  passage  in  Ulpian  is  too 
clear  to  admit  a  doubt  that  this  was  the  law  in  his  time,  but  it 
is  not  easy  to  see  how  the  agnati  were  interested  in  the  one 
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case  less  than  in  the  other^  unless  we  are  to  suppose  that  the 
paterfamilias  making  a  testament  in  fayour  of  the  person 
requiring  a  curator  was  considered  as  an  expression  of  his  wish 
to  exclude  the  agnati  from  any  concern  with  the  inheritance. 
Prohably^  except  in  the  case  of  a  testament  made  by  an 
ascendant,  the  distinction  did  not  apply,  and  an  agnatus  would 
be  the  legal  curator  of  a  person  who  had  inherited  under  the 
testament  of  a  stranger. 

4.  Sed  et  mente  captis,  et  surdis,  4.  Persons  who  are  of  nnsonnd 
et  miitia,  et  qui  peipetuo  morbo  labo-  mind,  or  who  are  deaf,  mute,  or  subject 
mnt,  quia  rebus  suis  superesse  non  to  any  perpetual  malady,  since  they  are 
possunti  curatores  dandi  simt.  unable  to  manage  their  own  afiBedrs, 

must  be  placed  under  curators. 

D.  xxYii.  10.  2. 
The  yvoTd/uriosi,  that  is,  the  mad  as  opposed  to  the  imbecile, 
in  the  law  of  the  Twelve  Tables  was  taken  strictly,  and  there 
was  no  legal  curator  for  any  one  suffering  under  any  other  form 
of  mental  malady. 

5.  Interdnm  autem  et  pupilli  cura-  5.  Sometimes  eyen  pupils  receiye 
tores  aecipiunt :  ut  puta  si  legitimus  curators ;  as,  for  instance,  when  the 
tutor  non  sit  idoneus,  quoniam  ha-  legal  tutor  is  unfit  for  the  office ;  for 
benti  tutorem  tutor  dari  non  potest  a  person  who  abeady  has  a  tutor 
Item  si  iestamento  datus  tutor,  vel  a  cannot  haye  another  given  him ; 
pretore  yel  prseside,  idoneus  non  sit  again,  if  a  tutor  appointed  by  testa- 
ad  administrationem,  nee  tamen  frau-  ment,  or  by  the  preetor  or  prases,  is 
dolenter  negotia  administret,  solet  ei  unfit  to  administer  the  affairs  of  his 
curator  adjungi.  Item  in  locum  tu-  pupil,  although  there  is  nothing  frau- 
tomm  qui  non  in  perpetuum,  sed  ad  dulent  in  the  way  he  administers 
tempus  a  tutela  excusantur,  solent  them,  it  is  usual  to  appoint  a  curator 
curatores  dori  to  act  cox^jointly  with  him.    It  is  also 

usual  to  assign  curators  in  the  place 
of  tutors  excused  for  a  time  only. 

D.  xxvL  1. 18 ;  D.  xxvi.  3.  27;  D.  xxvi  6. 15  and  16. 
6.  Quod  si  tutor  adversayaletudine  6.  If  a  tutor  is  prevented  by  iU- 
vel  alia  necessitate  impeditur  quomi-  ness  or  otherwise  from  administer- 
nus  negotia  pupilli  administrare  pos-  ing  the  affairs  of  Ms  pupil,  and  his 
sit,etpupillusyel  absitvelinfans  sit,  pupil  is  absent,  or  an  infant,  then 
quern  yelit  actorem,  periculo  ipsius  the  prsetor  or  prases  of  the  province 
tutoris,  prstor  vel  qui  provindaB  pre-  will,  at  the  tutor's  risk,  appoint  by 
erit|  deereto  constitnet.  decree  any  one  whom  the  tutor  se- 

lects to  be  the  agent  of  the  pupiL 

D.  xxvi.  7.  24. 

This  agent  is  to  be  distinguished  from  a  curator.  He  is 
merely  a  person  who  acts  under  the  tutor,  and  for  whom  the 
tutor  is  responsible.  If  the  pupil  were  present,  and  past  the 
age  of  infancy,  he,  with  the  auUiorization  of  the  tutor,  could 
appomt  the  agent,  and  there  would  be  no  necessity  for  the 
confirmation  of  a  magistrate;  hence  the  words  etpupillus  vel 
absit  vel  in/ans  sit. 
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The  uncertain  duration  of  mental  incapacity  made  the  person 
entrusted  with  the  case  of  one  suffering  under  it  he  termed  a 
curator,  not  a  tutor ;  otherwise  the  sufferer  might  he  as  inca- 
pable of  going  through  legal  forms  as  an  infant.  An  adolescent 
and  a  prodigus  could  go  through  all  the  forms  of  law,  and 
therefore  there  was  no  necessity,  in  their  case,  for  the  curator 
having  any  auctoritas.  If  they  went  through  the  prescribed 
forms,  they  were  legally  hound,  whether  the  curator  consented 
or  not;  but  imless  the  curator  consented,  the  praetor  would 
always  interpose  and  relieve  them  from  any  consequences  that 
might  be  prejudicial ;  and  so  they  were  not  really  bound,  unless 
with  the  curator's  consent. 


Tit.  XXIV.    DE  SATISDATIONE  TUTOEUM  VEL 
CURATORUM. 

Netamenpnpillorumpupillarumve,  To  prevent  the  property  of  pnpils 
et  eorom  qui  quaeve  in  curatione  sunt,  and  persons  placed  under  curators 
negotia  a  curatoribus  tutoribusve  con-  being  wasted  or  destroyed  by  tutors 
sumantur  vel  deminuantur,  curat  pne-  or  curators,  the  prsetor  sees  that  tu- 
tor ut  et  tutores  et  curatores  eo  no-  tors  and  curators  give  security  against 
mine  satisdent.  Sed  hoc  non  est  such  conduct.  But  this  is  not  always 
perpetnum;  nam  tutores  testamento  necessary;  a  testamentary  tutor  is 
dati  satisdare  non  coguntur,  quia  not  compelled  to  give  security,  as  his 
fides  eorum  et  diligentia  ab  ipso  tes-  fidelity  and  diligence  have  been  re- 
tatore  probata  est  Item  ex  inqoisi-  cognised  by  the  testator.  And  tutors 
tione  tutores  vel  curatores  dati  satis-  and  curators  appointed  upon  inquiiy, 
datione  non  onerantur,  quia  idonei  are  not  obliged  to  give  security,  be- 
electi  sunt  cause  they  have  been  chosen  as  being 

proper  persons. 

Gai.  i.  199,  200. 
A  patron  and  a  father,  when  tutors,  were  ordinarily,  though 
not  as  a  matter  of  right,  exempt  from  the  necessity  of  giving 
caution.  (D.  xxvi.  4.  5.  1.)  This  necessity,  therefore,  only 
fell  on  tutores  or  curatores  tegitimi,  and  those  appointed  by 
inferior  magistrates;  those  appointed  by  higher  magistrates 
being  only  appointed  after  inquiry,  which  rendered  the  giving 
of  security  needless.  (See  Tit.  20.  4.)  The  persons  who  be- 
came sureties  (for  the  security  demanded  was  always  that  of  the 
guarantee  of  third  persons)  went  through  the  form  oijide- 
jmsio.  The  pupil  or  the  person  requiring  a  curator  asked  the 
surety  whether  he  guaranteed  the  safety  of  the  property,  Fide 
jubisne  rem  salvam  fore.  And  he  answered.  Fide  juheo.  If 
the  pupil  or  adult  could  not  go  through  the  ceremony,  his 
slave,  or,  if  he  had  no  slave,  a  person  appointed  by  the  magis- 
trate, went  through  the  form  for  him.     (See  Bk.  iii.  Tit.  20.) 


LIB.  I.    TIT.  XXIV, 


161 


Besides  the  guarantee  taken  for  the  fidelity  of  the  tutor  and 
curator,  and  the  general  liability  of  the  whole  of  the  tutor  s  or 
curator  s  property  to  make  good  any  losses  incunred  through 
their  neglect,  those  entrusted  to  their  care  had  a  further  pro- 
tection in  the  necessity  under  which  the  tutor  and  curator  were 
to  make  an  inventory  of  all  the  property  of  the  pupil  or  person 
requiring  a  curator  (C.  v.  51.  13) ;  and,  after  the  publication 
of  the  78th  Novel,  by  the  tutor  or  curator  being  obliged  to  pledge 
himself  by  oath  that  he  would  act  as  a  '*  bonus  paterfamilias** 
would  act.     (Nov.  78,  cap.  7.) 

1.  If  two  or  more  are  appointed  by 
testament,  or  by  a  magistrate,  after 
inqniiy,  as  tutors  or  curators,  any  of 
them,  by  offering  security  for  the  in- 
denmiflcation  of  the  pupil  or  adoles- 
cent, may  be  preferred  to  his  co-tutor 
or  co-curator,  so  that  he  may  either 
alone  administer  the  property,  or 
may  oblige  his  co-tutor  or  co-curator 
to  give  security,  if  he  wishes  to  ob- 
tain the  preference  and  become  the 
sole  administrator.  He  cannot  di- 
rectly demand  security  from  his  co- 
tutor  or  co-curator ;  he  must  offer  it 
himself,  and  so  give  his  co-tutor  or 
co-curator  the  choice  to  receive  or  to 
give  security.  If  no  tutor  or  curator 
offers  security,  the  person  appointed 
by  the  testator  to  manage  the  pro- 
perty, shall  manage  it ;  but  if  no  such 
person  be  appointed,  then  the  admi- 
nistration will  faU  to  the  person  whom 
a  majority  of  the  tutors  shall  choose, 
as  IB  provided  by  the  preetorian  edict 
If  .the  tutors  disagree  in  their  choice, 
the  praetor  must  interpose.  And  in 
the  same  way,  when  several  are  ap- 
pointed after  inquiry  by  a  magistrate, 
a  majority  is  to  determine  who  shaU 
administer. 

D.  xxvi.  2.  17. 19. 1 ;  D.  xxvi.  7.  3. 1.  7,  8,  9. 

As  it  was  generally  most  convenient  that  one  tutor  alone 
should  act,  although  all  continued  responsible  (D.  xxvi.  7.  d. 
2.  6),  it  was  necessary  that  the  tutor  who  did  act,  tutor  one- 
rarius  (opposed  to  tu tores  honorarii,  those  who  did  not  act), 
should  give  security  to  the  co-tutors.  If  he  did  not,  he  could 
be  compelled  by  the  means  described  in  the  text,  either  to  do 
so  or  to  allow  some  other  co-tutor  to  take  his  place.  Some- 
times the  tutelage  was  apportioned  by  the  magistrate  among 

M 


1.  Sed  ai  ex  testamento  vel  inqui- 
dtione  duo  pluresve  dati  fuerint,  po- 
test onus  offerre  satis  de  indemnitate 
pupilli  vel  adolescentis,  et  contutori 
▼el  ooncuratori  prsefeni  ut  solus  ad- 
mioistret,  vel  ut  contutor  satis  offerens 
prseponatur  ei,  et  ipse  solus  admiui- 
stret  Itaqne  per  se  non  potest  pe- 
tere  satis  a  contutore  vel  concuratore 
8U0 ;  sed  offerre  debet,  ut  electionem 
det  contutori  vel  concuratori  suo, 
ntnim  velit  satis  accipere  an  satis- 
dare.  Quod  si  nemo  eorum  satis 
offerat,  si  qnidem  adscriptum  fuerit 
a  testatore  quis  gerat,  ille  gerere  de- 
bet ;  quod  si  non  ftierit  adscriptum, 
quem  migor  pars  elegerit,  ipse  gerere 
debet,  ut  edicto  pnetoris  cavetur.  Sin 
autem  ipsi  tutores  dissenserint  circa 
eligendom  earn  vel  eos  qui  gerere 
debent,  pnetor  partes  suas  inteipo- 
nere  debet.  Idem  et  in  pluribus  ex 
inqnisitione  datis  probandum  est,  id 
est,  at  m^jor  pars  eligere  possit,  per 
quem  administratio  fieret. 
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the  diflferent  tutors,  and  each  had  a  separate  duty  to  perform, 
for  which  he  alone  was  responsible.     (D.  xxvi.  7.  3.  9.) 

2.  Sciendum  autem  est,  non  solum 
tntores  vel  curatores  pupillis  vel 
adultis  ceterisque  personis  ex  ad- 
niinistratione  rernm  teneri;  sed 
etiam  in  eos  qui  satisdationem  acd- 
piunt,  subsidiariam  actionem  esse, 
qu8B  ultimum  eis  prcesidium  possit 
adferre.  Snbsidiaria  autem  actio  in 
eos  datur,  qui  aut  omnino  a  tutoribus 
vel  curatoribus  satisdari  non  cura- 
yerunt,  aut  non  idonee  passi  sunt 
caveri.  Quse  quidem,  tam  ex  pru- 
dentium  responsis  quam  ex  consti- 
tutionibus  imperialibus,  etiam  in 
heredes  eorum  extenditur. 


2,  It  should  be  observed  that  it  is 
not  only  tutors  and  curators  who  are 
responsible  for  their  administration 
to  pupils,  minors,  and  the  other 
persons  we  have  mentioned,  but,  as 
a  last  safeguard,  a  subsidiary  action 
may  be  brought  against  the  magis- 
trate who  gave  him  the  security.  The 
subsidiary  action  may  be  brought 
against  a  magistrate  who  has  wholly 
omitted  to  take  security,  or  has  taken 
insufficient  security ;  and  the  liability 
to  this  action,  according  to  the  re- 
sponses of  the  jurisprudents,  as  well 
as  the  imperial  constitution,  extends 
also  to  the  heirs  of  the  magistrate. 

D.  xxvii.  8.  1. 11,  12.  4.  6. 

The  heirs  of  the  magistrate  were  only  liable  where  the  neg- 
ligence of  the  magistrate  had  been  very  great.    (D.  xxvii.  8.  6.) 


3.  Quibus  constitutionibus  et  illnd 
exprimitur,  ut  nisi  caveant  tutores 
vel  curatores,  pignoribus  captis  coer- 
ceantur. 


3.  The  same  constitutions  also  ex- 
pressly enact,  that  tutors  and  cura- 
tors who  do  not  give  security,  may  be 
compelled  to  do  so  by  seizure  of  their 
goods  as  pledges. 


C.  V.  35.  2. 
The  magistrate  would  order  a  portion  of  their  property  to  be 


seized,   and  retained  until  they  gave  security. 
Paraphr. ) 

4.  Neque  autem  pro^fectus  urbi, 
neque  prsetor,  neque  presses  pro- 
vinciffi,  neque  quis  alius  cui  tutores 
dandi  jus  est,  hao  actione  tenebitur; 
sed  hi  tantummodo  qui  satisdationem 
exigere  solent. 


(Theophil. 


4.  Neither  the  pnefect  of  the  dty, 
nor  the  praetor,  nor  the  prtese$  of  a 
province,  nor  any  other  magistrate  to 
whom  the  appointment  of  tutors  be- 
longs, shall  be  liable  to  this  action, 
but  only  those  magistrates  whose  ordi- 
nary duty  it  is  to  exact  the  security. 


D.  xxvii.  8.  1. 1. 


The  words  of  the  text,  which  are  borrowed  from  Dlpian,  are 
not  strictly  correct  when  apphed  to  the  title  of  Justinian ;  as 
under  his  system  the  municipal  magistrates,  whose  business  it 
was  to  take  security,  could  in  some  cases  appoint  tutors.  (Tit. 
20,  6.) 


LIB.  I.    TIT.  XXV. 


163 


Trr.  XXV.    DE  EXCUSATIONIBUS  TUTORUM  VEL 
CUEATORUM. 


Excosantur  autem  tatores  vel  cura- 
tores  variis  ex  causis,  plerumque 
autem  propter  liberos,  sive  in  po- 
testate  aint,  dye  emancipati.  Si  enim 
trea  liberoa  superstites  Romffi  quis 
babeat,  vel  in  Italia  quatuor,  vel  in 
provinciis  quinque,  a  tutela  vel  cura 
potest  excusari,  exemplo  ceterorom 
mnnenmi ;  nam  et  tatelam  vel  curam 
placcdt  pnblicum  munns  esse.  Sed 
adoptivi  liberi  son  prosant,  in  adop- 
tionem  autem  dati  naturali  patri  pro- 
sant. Item  nepotes  ex  Alio  prosant, 
ut  in  locum  patris  succedant ;  ex  filia 
non  prosunt.  Filii  autem  superstites 
tantnm  ad  tutelse  vel  curse  muneris 
excusationem  prosunt;  defuncti  non 
prosunt  Sed  si  in  bello  amissi  sunt, 
qusesitum  est  an  prosint?  Et  constat 
eos  solos  prodesse,  qui  in  ade  amit- 
tontur;  bi  enim  qui  pro  republica 
ceciderunt,  in  perpetuum  per  gloriam 
vivere  intelliguntur. 


Tutors  and  curators  are  excused 
on  different  grounds ;  most  frequently 
on  account  of  the  number  of  their 
children,  whether  in  their  power  or 
emancipated.  For  any  one  who  at 
Rome  has  three  children  Uving,  in 
Italy  four,  or  in  the  Provinces  five, 
may  be  excused  from  being  tutor  or 
curator  as  from  other  offices,  for  the 
office  of  both  a  tutor  and  a  curator  is 
considered  a  public  one.  Adopted 
children  will  not  avail  the  adopter, 
but  though  given  in  adoption  are 
reckoned  in  favour  of  their  natural 
father.  Grandchildren  by  a  son,  when 
they  succeed  in  place  of  their  father, 
may  be  reckoned  in  the  number,  but 
not  grandchildren  by  a  daughter.  It 
is  only  those  children  who  are  living 
that  can  be  reckoned  to  excuse  any 
one  from  being  tutor  or  curator,  and 
not  those  who  are  dead.  It  has  been 
questioned,  however,  whether  those 
who  have  perished  in  war  may  not  be 
reckoned;  and  it  has  been  decided, 
that  those  who  die  in  battle  may,  but 
they  only,  for  glory  renders  those 
immortal  who  have  fallen  for  their 
country. 

D.  xxvii.  1.  2.  2.  <fco.;  D.  xxvii.  1.  18. 

It  was  considered  a  matter  of  public  policy  that  tutors  or 
curators  should  act  when  their  assistance  was  necessary,  and, 
therefore,  those  who  were  appointed  were  obliged  to  accept  the 
office,  unless  they  could  establish  any  valid  reason  for  being 
excused.  This  title  gives  a  number  of  grounds  on  which  a 
person  appointed  tutor  or  curator  was  excused  from  holding  the 
office.  These  grounds  of  excuse  may  be  classed  with  tolerable 
accuracy  under  three  heads — 1.  The  discharge  of  some  public 
duty  (pr.  and  paragraphs  1,  2,  3.  14,  16);  2.  Being  in  a  posi- 
tion adverse  to  the  pupil  or  adult  (paragraphs  4.  9.  11, 12.  19) ; 
3.  Being  incompetent  to  sustain  the  burden  of  the  office, 
(paragraphs  5,  6,  7,  8.  13.) 

It  was  the  lex  Papia  Poppaa  that  first  introduced  exemp- 
tion on  the  ground  of  the  number  of  the  children. 

Grandchildren  by  the  daughter  were  not  reckoned,  as,  other- 
wise, they  would  have  been  reckoned  by  two  different  persons, 

M  2 


164 


LIB.  I.    TIT.  XXV. 


their  maternal  grandfather  and  their  paternal  father  or  grand- 
father. 


1.  Item  divas  Marcos  in  semen- 
stribus  rescripsit,  eum  qui  res  fisci 
administrat,  a  tutela  vel  cura,  qoam- 
dia  administrat,  excusari  posse. 


1.  The  Emperor  Marcus  declared 
by  rescript  in  his  Semestriay  that  a 
person  engaged  in  administering  the 
property  of  the  fiscal  department  is 
excused  from  being  tutor  or  curator 
while  his  administration  lasts. 


D.  xxviL  1.  41. 


Augustus  and  Tiberius  held  a  council  of  senators  every  six 
months  for  the  discussion  of  affairs  (Suet.  Aug,  36);  and  we 
gather  from  the  text  that  the  practice  was  also  adopted  by 
Marcus  Aurelius,  who  published  the  records  of  the  councils 
under  the  name  of  semestria. 


2.  Item  qui  reipublicae  causa  ab- 
sunt,  a  tutela  vel  cura  excusantur. 
Sed  et  si  faerint  tutores  vel  curatores, 
deinde  reipublicae  causa  abesse  coepe- 
rint,  a  tutela  vel  cura  excusantur, 
quatenus  reipublicsB  causa  absunt,  et 
interea  curator  loco  eorum  datur. 
Qui  si  reversi  fuerint,  recipiunt  onus 
tutelfe:  nam  nee  anni  habent  vaca- 
tionem,  ut  Papinianus  libro  quinto 
responsorum  rescripsit;  nam  hoc 
spatium  habent  ad  novas  tutelas 
vocati. 


2.  Persons  absent  on  the  service 
of  the  state  are  excused  from  being 
tutors  or  curators ;  and  if  those  who 
have  already  been  appointed  either 
as  tutors  or  curators,  should  after- 
wards be  absent  on  the  public  ser- 
vice, they  are  excused  during  their 
absence,  and  meanwhile  curators  are 
appointed  in  their  place.  On  their 
return,  they  must  again  take  upon 
them  the  burden  of  tutelage,  and, 
according  to  Papinian's  opinion,  ex- 
pressed in  the  fifth  book  of  his 
answers,  are  not  entitled  to  the  pri- 
vilege of  a  year's  vacation,  which  is 
only  allowed  them  when  they  are 
called  to  a  new  tutelage. 

D.  xxvii.  1. 10.  pr.  and  2. 

The  meaning  of  the  text  is  that,  if  they  had  commenced 
holding  the  office  of  tutor  before  their  absence,  tliey  were 
obliged  to  resume  it  immediately  on  their  return.  If,  when 
they  returned,  a  new  tutelage  was  imposed  on  them,  they  might 
delay  for  a  year  to  enter  on  its  duties. 


3.  Et  qui  potestatem  habent  ali- 
quam,  se  excusare  possunt,  ut  divus 
Marcus  rescripsit;  sed  cocptam  tute- 
1am  deserere  non  possunt. 


3.  By  a  rescript  of  the  Emperor 
Marcus,  all  persons  invested  with 
magisterial  power  may  excuse  them- 
selves ;  but  they  cannot  abandon  the 
office  of  tutor,  which  they  have 
already  undertaken. 


D.  xxvii.  1.  17.  5. 


Qui  potestatem  aliquam  habent;  i,  e,  all  magistrates^  in- 
cluding local  magistrates. 
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4.  Item  propter  litem  qnam  cum  4.  No  tutor  or  ourator  can  excuse 
papillo  yel  adulto  tutor  Tel  curator  himself  by  alleging  a  law-suit  with 
habet,  ezcusare  nemo  se  potest,  nisi  the  pupil  or  adult;  unless  the  suit 
forte  de  omnibus  bonis  vel  hereditate  embraces  the  whole  of  the  goods,  or 
eontroversia  sit.  the  property,  or  is  for  an  inheritance. 

D.  xxvii.  1.  21. 

Justinian  afterwards,  in  the  72nd  Novel  (c.  1),  decided  that 
no  creditor  or  debtor  of  the  pupil  or  adult  should  be  allowed  to 
become  tutor  or  curator. 

5.  Item  tria  onera  tutelae  non  ad-  5.  Three  tutelages  or  curatorships, 
fectatffi  vel  curse  prtestant  vacationem,  if  imsolicited,  serve  as  an  excuse 
quamdiu  administrantur:  ut  tamen  from  filling  any  other  such  office, 
plurium  pupillorum  tutela,  vel  cura  which  the  holder  continues  to  dis- 
eonundem  bonorum,  veluti  fratrum,  charge  the  duties.  But  the  tutelage 
pro  una  computetur.  of  several  pupils,  or  the  curatorship 

of  an  undivided  property,  as  where 
the  pupils  or  adults  are  brothers,  is 
reckoned  as  one  only. 

D.  xxviL  1.  3.  16. 16. 

6.  Sed  et  propter  paupertatem  ex-  6.  Poverty  also  is  a  sufficient  ex- 
cusationem  tribui  tam  divi  fratres  cuse,  when  it  can  be  proved  such  as 
quam  per  se  divus  Marcus  rescripsit,  to  render  a  man  incapable  of  the 
si  quis  imparem  se  oneri  injuncto  burden  imposed  upon  him,  according 
possit  docere.  to  the  rescripts  given  both  by  the  im- 
perial brothers  together,  and  by  the 
Emperor  Marcus  singly. 

D.  xxvii.  1.  7. 

Marcus  Aurelius  Antoninus  and  Lucius  Verus  were  the  divi 
fratres, 

7.  Item  propter  adversam  vale-  7.  Illness  also,  if  it  prevent  a  man 
tndinem,  propter  quam  nee  suis  from  superintending  his  own  affairs, 
quidem  negotiis  interesse  potest,  ex-      affords  a  ground  of  excuse. 

cusatio  locum  habet. 

8.  Similiter  eum  qui  Uteras  nesci-  8.  So,  too,  a  person  who  cannot 
ret,  excusandum  esse  divus  Pius  read,  must  be  excused  according  to 
rescripsit ;  quamvis  et  imperiti  litera-  the  rescript  of  the  Emperor  An- 
rom  possunt  ad  administrationem  toninus  Pius,  but  persons  who  can- 
negotiomm  sufficere.  not  read  are  sometimes  considered 

capable  of  administering. 

D.  xxvii.  1.  6. 19. 

The  magistrate  would  have  to  decide  whether  the  property 
was  80  small^  and  the  position  of  the  pupil  or  adult  so  humble, 
that  this  ignorance  would  be  no  bar. 

9.  Item  si  propter  inimioitias  ali-  9.  If  It  is  through  enmity  that  the 
quern  testamento  tutorem  pater  de-  father  appoints  by  testament  any  one 
dent,  hoo  ipsnm  pnestat  ei  excusa-  as  tutor,  this  circumstance  itself  will 
tionem :  sicut  per  contrarium  non  afford  a  sufficient  excuse ;  just  as  on 
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excasantar,  qai  se  tntelam  adminis- 
tratarospatripnpillorum  promiserunt. 


the  other  hand,  they  who  have  pro- 
mised the  father  of  the  pupils  to  fill 
the  office  of  tutor,  cannot  he  excused. 

D.  xxvii.  1.  6.  17. 


10.  Non  esse  admittendam  excusa- 
tionem  ejus  qui  hoc  solo  utitur,  quod 
ignotus  patri  pupillorum  sit,  divi 
frates  rescripserunt. 


10.  That  the  tutor  was  unknown  to 
the  father  of  a  pupil  is  not  of  itself 
to  he  admitted  as  a  sufficient  excuse, 
as  is  decided  hy  a  rescript  of  the  im- 
perial hrothers. 


D.  xxvii.  1.  15. 14. 


11.  Inimicitiae  quas  quis  cum  patre 
pupillorum  vel  adultorum  exercuit, 
si  capitales  fuerunt,  nee  reconciliatio 
intervenit,  a  tutela  yel  cura  solent  ex- 
cusare. 


11.  Enmity  against  the  father  of 
the  pupil  or  adult,  if  of  a  deadly 
character,  and  no  reconciliation  has 
taken  place,  is  usually  considered  as 
an  excuse  from  heing  tutor  or  cura- 
tor. 


D.  xxvii.  1.  6. 17. 


12.  Item  qui  status  controversiam 
a  pupillorum  patre  passus  est,  ex- 
cusatur  a  tutela. 


12.  So,  too,  he  whose  tiatus  has 
heen  called  in  question  hy  the  father 
of  the  pupil,  is  excused  irom  the 
office  of  tutor. 

That  is,  if  the  deceased  has  attempted  to  show  that  the  per- 
son appointed  tutor  was  a  slave. 


13.  Item  major  septuaginta  annis 
a  tutela  vel  cura  excusare  se  potest 
Minores  autem  viginti  quinque  annis 
olim  quidem  excusahantur.  A  nostra 
autem  constitutione  prohihentur  ad 
tutelam  vel  curam  adspirare,  adeo  ut 
nee  excusationis  opus  fiat  Qua  con- 
stitutione cavetur  ut  nee  pupillus  ad 
legitimam  tutelam  vocetur,  nee  adul- 
tus ;  cum  erat  incivile,  eos  qui  alieno 
auxilio  in  rebus  suis  administrandis 
egere  noscuntur,  et  aliis  reguntur, 
aliorum  tutelam  vel  curam  subire. 


13.  Persons  above  seventy  years  of 
age  may  be  excused  from  being  tutors 
or  curators.  Persons  under  the  age 
of  twenty-five  were  formerly  excused, 
but,  by  our  constitution,  they  are 
now  prohibited  from  aspiring  to  these 
offices,  so  that  excuses  are  become 
unnecessary.  This  constitution  pro- 
vides that  neither  pupils  nor  adults 
shall  be  called  to  a  legal  tutelage. 
For  it  is  absurd  that  persons,  who 
are  themselves  governed,  and  are 
known  to  need  assistance  in  the  ad- 
ministration of  their  own  affidrs, 
should  become  the  tutors  or  curators 
of  others. 


D.  xxvii.  1,  2.  10.  7 ;  C.  v.  30.  6. 


14.  Idem  et  in  milite  observandum 
est,  ut  neo  volens  ad  tutel»  onus  ad- 
mittatur. 

15.  Item  RomsB  grammatici,  rhe- 
tores  et  medid,  et  qui  in  patria  sua 
id  exercent  et  intra  numerum  sunt,  a 
tutela  vel  cura  habent  vacationem. 


14.  The  same  rule  holds  good  also 
as  to  military  persons.  They  cannot, 
even  though  they  wish  it,  be  admitted 
to  the  office  of  tutor  or  curator. 

1 5.  Grammarians,  rhetoricians,  and 
physicians  at  Rome,  and  those  also 
who  exercise  such  professions  in  their 
own  country,  and  are  within  the  num- 
ber authorized,  are  exempted  from 
being  tutors  or  curators. 
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D.  xxvii.  1.6.  J. 

It  was  Antoninus  Pius  who  fixed  the  numher  which  each 
city  was  to  have.  (D.  xxvii.  1.  6.  I.)  The  largest  provincial 
city  was  not  allowed  to  have  more  than  ten  physicians,  five 
grammarians,  and  five  rhetoricians. 

Philosophers  were  also  excepted  (D.  xxvii.  1.  6.  6);  juris- 
prudents who  were  memhers  of  the  council  of  the  emperor 
(xxvii.  1.  30);  and  all  clerici.     (C.  i.  3.  62.) 

16.  Qui  autem  vult  se  excusare,  si  16.  If  a  person  wishes  to  excuse 
plmres  habeat  exousationes  et  de  qui-  himself,  and  has  several  excuses, 
busdam  non  probaverit,  aliis  uti  intra  even  supposing  some  are  not  ad- 
tempora  non  prohibetur.  Qui  autem  mitted,  there  is  notliing  to  prevent 
excusare  se  volant,  non  appellant;  his  employing  othei-s,  provided  he 
sed  intra  dies  quinquaginta  continuos  does  so  within  the  prescribed  time. 
ex  quo  oognoverunt,  excusare  se  de-  Those  who  wish  to  excuse  themselves 
bent,  ci^jascumque  generis  sunt,  id  are  not  to  appeal,  but  whatever  kind 
est,  qualitercumque  dati  fuerint  tu-  of  tutors  they  may  be,  that  is,  how- 
tores,  si  intra  centesimum  lapidem  ever  they  may  have  been  appointed, 
sunt  ab  eo  locoubi  tutores  dati  sunt;  must  offer  their  excuses  within  the 
si  vero  ultra  centesimum  habitant,  fifty  days  next  after  they  have  known 
dinumeratione  facta  viginti  millium  of  their  appointment,  if  they  are 
dinmoram  et  amplius  triginta  dierum.  within  a  hundred  miles  of  the  place 
Quod  tamen,  ut  Scievola  dicebat,  sic  when  they  were  appointed.  If  they 
debet  computari  ne  minus  sint  quam  are  at  a  greater  distance,  they  are 
quinquaginta  dies.  allowed  a  day  for  every  twenty  miles, 

and  thirty  days  besides;  but  the  time 
should,  as  Scoevola  said,  be  so  cal- 
culated as  never  to  be  less  than  fifty 
days  in  the  whole. 

D.  xxvii.  1.21.1.  13. 1.9. 

If  he  lived  anywhere  within  four  hundred  miles,  he  would, 
reckoning  a  day  for  each  twenty  miles,  and  thirty  days  besides, 
fall  short  of  fifty  days,  and  therefore  the  rule  was  laid  down  as 
stated  in  the  concluding  sentence  of  the  text.  If  he  did  not 
excuse  himself  within  the  appointed  time,  he  could  not  after- 
wards escape  the  charge. 

Dies  continui  are  opposed  to  dies  utiles,  the  days  on  which 
legal  business  could  be  done ;  dies  continui  meaning  the  next 
days,  of  whatever  kind. 

17.  Datus  autem  tutor  ad  univer-  17.  The  tutor  who  is  appointed  is 
sum  patrimonium  datus  esse  creditur.      considered  as  appointed  for  the  whole 

patrimony. 

D.  xxvii.  1.21.  2. 

The  tutor  was  appointed  for  the  whole  patrimony ;  but  if  it 
was  situated  in  very  different  parts,  he  might  apply  to  have 
other  tutors  appointed  to  act  in  the  different  localities.  (D. 
xxvii.  1.  21.  2.) 
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18.  Qui  tatelam  alicigiiB  gessit,  in-  18.  A  person  who  has  dischaiged 
vitas  curator  ejosdem  fieri  non  com-  the  office  of  tator  is  not  compelled 
peUitur :  in  tantmn  nt,  licet  pater-  against  his  will  to  become  the  curator 
familias qui testamento tutorem dedit,  of  the  same  person;  so  much  so, 
ac^ecerit  se  eumdem  curatorem  dare,  that  although  the  father,  alter  ap- 
tamen  invitum  eum  curam  suscipere  pointing  a  tutor  by  testament,  adds 
non  cogendum  divi  Severus  et  Anto-  that  he  also  appoints  the  same  person 
ninus  rescripserunt  to  be  curator,  the  person  so  appointed 

if  unwilling  cannot  be  compelled  to 
tske  the  office  of  curator;  so  it  has 
been  decided  by  the  rescript  of  the 
emperors  Severus  and  Antoninus. 

It  is  Antoninus  Garacalla  who  is  here  meant. 

19.  lidem  rescripserunt,  maritum  19.  The  same  emperors  have  de- 
uzori  sue  curatorem  datum  excusare  oided  by  rescript,  that  a  husband  ap- 
se posse,  licet  se  immisceat.  pointed  as  curator  to  his  wife  may 

excuse  himself  from  the  office,  eren 
after  he  has  intenneddled  wiUi  her 
affairs. 

D.  xxvii.  1. 1.  6. 

The  husband  not  only  might  excuse  himself  from  the  cura- 
torship  of  his  wife^  but  he  could  not  fill  the  office  (G.  t.  84.  2) ; 
neither  could  the  wife's  curator  marry  her.     (0.  v.  6.) 

It  was  the  general  rule  that  a  tutor  or  curator  who  inter- 
meddled with  the  affairs  of  the  pupil  or  adult  renounced  the 
right  of  offering  excuses. 

20.  Si  quis  autem  falsis  allegationi-  20.  Any  one  who  has  'succeeded  by 
bus  excusationem  tutelie  meruit,  non  false  allegations  in  getting  himself 
est  liberatus  onere  tutels.                       excused  from  the  office  of  tutor,  is 

not  thereby  discharged  from  the  bur- 
den of  the  office. 

D.  xxiii.  2.  60. 


Tit.  XXVI.    DE  SUSPECTIS  TUTOEIBDS  VEL 
CURATOEIBUS. 

Sciendum  est  suspecti  crimen  ex  The  right  of  accusing  a  suspected 

lege  duodecim  tabularnm  descendere.      tutor  or  curator  is  derived  from  the 

law  of  the  Twelve  Tables. 

D.  xxri.  10. 1,  2. 

1.  Datum  est  autem  jus  remoyendi  1.  The  power  of  removing  sus- 
tntores  suspectos  Boms  pnetori,  et  pected  tutors  belongs  at  Rome  to  the 
in  provinciis  prsesidibus  earum  et  prstor;  in  the  provinces  to  the 
legato  proconsulis.  prcesides,  or  to  the  legate  of  the  pro- 

consul. 

D.  xxvi  10. 1.  8.  4. 
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2.  Ostendimos,  qui  possint  de  Btis* 
pecto  Gognoscere ;  nunc  videamns  qni 
suspecti  fieri  possint  £t  quidem 
omnes  tatores  possnnt,  sive  testa- 
mentarii  sint  sire  non,  sed  alterios 
generis  tatores ;  qnare  et  si  legitimus 
Bit  tntor,  accosari  potent.  Quid  si 
patzonns?  Adhuo  idem  erit  discen- 
dam :  dammodo  meminerimos  famea 
patroni  parcendom,  licet  ut  suspectos 
remotOB  faerit. 


2.  We  have  shewn  what  magistrates 
may  take  cognisance  of  suspected 
persons:  let  us  now  inquire,  what 
persons  may  become  suspected.  All 
tutors  may  become  so,  whether  testa- 
mentary, or  others ;  thus  even  a  legal 
tutor  may  be  accused.  But  what  is 
the  case  with  a  patron  ?  He  too  may 
be  accused ;  but  we  must  remember, 
that  his  reputation  must  be  spared, 
although  he  be  removed  as  suspected. 


The  descendants  could  not  bring  an  action  to  which  infamy 
attached  against  an  ascendant.  They  and  the  libertus  could 
only  call  for  the  interference  of  the  law  to  protect  their  pro- 
perty, not  to  punish  the  tutor  with  infamy.  (D.  xxxyii.  15.  5.) 
And  in  the  case  of  all  legal  tutors  it  was  customary,  except  in 
yery  bad  cases,  not  to  remove  them,  but  to  join  a  curator  with 
them.  (D.  xxvi.  10.  9.)  Hy  /am<B  jparcendum  is  meant  that 
the  grounds  of  the  decision  for  their  removal  were  not  to  be 
expressed. 

8.  Let  us  now  inquire,  by  whom 
suspected  persons  may  be  accused. 
Now  an  accusation  of  this  sort  is  in 
a  measure  public,  that  is,  it  is  open  to 
all.  Nay,  by  a  rescript  of  the  em- 
perors Severus  and  Antoninus,  even 
women  are  admitted  to  be  accusers ; 
but  only  those  who  are  induced  to  do 
so  through  feelings  of  affection,  as  a 
mother,  a  nurse,  or  a  grandmother, 
or  a  sister,  who  may  all  become 
accusers.  But  the  prsetor  will  admit 
any  other  woman  to  make  the  accusa- 
tion, in  whom  he  recognises  a  real 
affection,  and  who,  without  overstep- 
ping the  modesty  of  her  sex,  is  im- 
pelled by  this  affection  not  to  endure 
the  pupil  suffering  harm. 

D.  xxvi.  10. 1.  6,  7. 

The  action  is  called  quasi  j)ubltca,  because  on  the  one  hand 
it  had  the  private  object  of  securing  the  pupil's  interests,  and  on 
the  other  had,  like  public  actions,  criminal  consequences,  and 
might  be  brought  by  a  person  not  interested  in  the  private 
result. 

Women,  as  a  general  rule,  could  not  institute  public  actions. 
(D.  xlviii.  2.  1.) 

4.  Impuberes  non  possunt  tutores  4.  No  person  below  the  age  of 
BOOS  suspeetos  postulare;  puberes  puberty  can  bring  an  accusation 
antem  eoiatores  saos  exconsilio  ne*      against  his  tutor  as  suspected:  but 


3.  Gonsequens  est  utvideamus,  qui 
possunt  suspectos  postulare.  Et 
sciendum  est  quasi  publicam  esse 
hano  actionem,  hoc  est,  omnibus  pa- 
tere.  Quinimo  et  mulieres  admit- 
tuntur  ese  rescripto  divorum  Severi  et 
Antonini,  sed  ete  solie  quae  pietatis 
necessitudine  ductie  adhocprocedunt, 
ut  puta  mater;  nutrix  quoque  et  avia 
possunt,  potest  et  soror.  Sed  et  si 
qua  alia  mulier  ftierit,  cigus  prsetor 
perpensam  pietatem  intellexerit  non 
sexus  verecundiam  egredientis,  sed 
pietate  productam  non  continere  in- 
juriam  pupillomm,  admittet  earn  ad 
accusationem. 


170  LIB.  I.    TIT.  XXVI. 

cessarioram  suspectos  possunt  ar-  thoso  who  haTo  attained  that  age 
gaere,  et  ita  divi  Severus  et  Antoninixs  may,  under  the  advice  of  their  near 
rescripsenint  relations,  accuse  their  curators.  Such 

is  the  decision  given  in  a  rescript  of 
the  emperors  Severus  and  Antoninus. 

D.  xxvL  10.  7. 

5.  Suspectus  autem  est,  qui  non  ex  5.  A  tutor  is  suspected  who  does 
fide  tutehim  gerit,  licet  solvendo  sit,  not  faithfully  execute  his  trust,  al- 
ut  JuUanus  quoque  rescripsit  Sed  though  perfectly  solvent,  as  Julian 
et  antequam  incipiat  tutolam  gerere  writes,  who  also  thinks  that  even  he- 
tutor,  posse  eum  quasi  suspectum  fore  he  enters  on  his  office,  a  tutor 
removeri  idem  JuUanus  rescripsit,  et  may  he  removed,  as  suspected ;  and 
sectmdum  eum  constitutum  est  a  constitution  has  been  made  in  ac- 
cordance with  this  opinion. 

D.  xxvi.  10.  8. 

nipian  says  that  a  tutor  could  not  be  suspectus  before  he 
entered  on  his  oflBce,  and  that  if  there  were  any  reason  to  think 
him  an  improper  person  beforehand,  the  magistrate  would  for- 
bid him  to  assume  the  administration.  (D.  xxvi.  10.  8.  5.  and 
12.)     Justinian  decides  in  opposition  to  this. 

6.  Suspectus  autem  remotus,  si  6.  A  suspected  person,  if  removed 
quidem  ob  dolum,  famosus  est ;  si  oh  on  account  of  fraud,  is  infamous,  but 
culpam,  non  aeque.                                   not  if  for  neglect  only. 

C.  V.  43.  9. 

For  the  meaning  of  the  word  infamia^  see  Introd.  sec.  52. 

7.  Si  quis  autem  suspectus  postu-  7.  If  an  action  is  brought  against 
latur,  quoad  cognitio  finiatur,  inter-      any  one  as  suspected,  his  administra- 
dicitur  ei  administratio,  ut  Papiniano      tion,  according  to  Papinian,  is  sus- 
visum  est.                                                pended,  while  the  accusation  is  pend- 
ing. 

D.  xlvi.  3. 14. 1. 

8.  Sed  si  suspecti  cognitio  suscepta  8.  If  a  process  is  commenced 
fuerit,  posteaque  tutor  vel  curator  against  a  tutor  or  curator,  as  sus- 
decesserit,  extinguitur  suspecti  cog-  pected,  and  he  die  while  it  is  going 
nitio.  on,  the  process  is  at  an  end. 

D.  xxvi.  10.  11. 

The  action  to  force  the  tutor  or  curator  to  give  in  his  ac- 
counts would  be  brought  against  the  heirs  of  the  tutor  or  cura- 
tor. But  the  suspecti  cognitio  could  not,  as  its  object  was  to 
remove  the  tutor  or  curator,  not  to  recover  money  from  him. 

0.  Si  quis  tutor  copiam  sui  non  9.  If  a  tutor  fails  to  appear,  that 

faciat  ut  alimenta  pupillo  decemantur,  a  certain    amount   of  maintenance 

cavetur  epistola   divorum   Seven  et  may  be  fl)dbd  on  for  his  pupil,  it  is 

Antonini,  ut  in  possessionem  bono-  provided  by  a  rescript  of  the  emperors 

rum  ejus  pupillus  mittetur;  et  quie  Severus    and   Antoninus,    that    the 

mora  deteriora  futora  sunt,  date  cura-  pupil  shall  be  put  into  the  possession 
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tare  distrahi  jnbeDtur.  Ergo  ut  bus-  of  the  effecta  of  the  tutor,  and  that 
pectus  removeri  potent,  qui  non  after  a  curator  has  been  appointed, 
pnestat  alhnenta.  those   things,  which  are  perishable, 

may  be  sold.  Therefore  a  tutor,  who 
does  not  afford  maintenance  to  his 
pupil  may  be  removed,  as  suspected. 

D.  xxvi.  10.  7.  2. 

The  prffitor  generally  determined  the  amount  to  be  annually 
expended  on  the  maintenance  and  education  of  the  pupil  (the 
word  alifnenta  must  be  taken  very  widely),  when  it  was  not 
determined  by  the  testament  of  the  father.  The  tutor  had 
therefore  to  attend  before  the  magistrate  to  state  what  amount 
the  fortune  of  the  pupil  would  bear. 

Dato  curatore,  i,e.  a  curator  given  for  this  particular  pur- 
pose only. 

10.  Sed  si  quis  prsBsens  negat  prop-  10.  But  if  the  tutor  appears,  and 
ter  inopiam  alhuenta  non  posse  maintains  that  no  certain  amount  of 
deoemi,  si  hoc  per  mendacium  dicat,  maintenance  can  be  fixed  in  conae- 
remittendum  eum  esse  ad  pnefectum  quence  of  the  smallness  of  the  pupil's 
urbi  puniendum  placuit:  sicut  ille  estate;  if  he  says  this  falsely,  he 
remittitur,  qui  data  pecunia  minis-  shall  be  handed  over  to  the  prefect 
teriis  tutelam  redemit  of  the  dty,  to  be  punished,  just  as  a 

person  is  handed  over  who  has  pur- 
chased a  tutelage  by  bribery. 

D.  XXVI.  10.  8.  15. 

The  pnetor  had  no  criminal  jurisdiction^  and  therefore  per- 
sons were  sent  for  punishment  to  the  prafectua  urhis,  (D.  i. 
12.  1.)  In  the  provinces  the  prases  coidd  punish,  as  well  as 
remove,  the  tutor. 

11.  libertus  quoque,  si  fraudu-  11.  Also  af^eedman,whois  proved 
lenter  tutelam  filiorum  vel  nepotum  to  have  been  guilty  of  ft*aud,  when 
patroni  gessisse  probetur,  ad  preefec-  acting  as  tutor  to  the  son  or  grand- 
torn  urbis  remittitur  puniendus.  son  of  his  patron,  is  handed  over  to 

the  prefect  of  the  city  to  be  punished. 

D.  xxvi.  10.  2. 

12.  Novissime  sciendum  est,  eos  12.  Lastly,  it  must  be  known  that 
qoi  firaudulenter  tutelam  vel  curam  they  who  are  guilty  of  fraud  in  their 
admioistrant,  etiamsi  satis  offerant,  administration,  must  be  removed, 
removendos  a  tutela ;  quia  satisdatio  although  they  offer  sufficient  security, 
totoris  propositum  malevolum  non  For  giving  security  makes  no  change 
mutat,  sed  diutius  grassandi  in  re  fa-  in  the  malevolent  purpose  of  the 
miliari  fuultatem  pnestat.  tutor,  but  only  procures  him  a  longer 

opportunity  of  injuring  the  estate. 

D.  xxvi.  10.  5,  6. 

A  person  is  considered  thus  open  to  suspicion  whose  general 
character  and  conduct  warrant  the  suspicion.    But  a  zealous 
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and  honest  man,  as  we  learn  in  the  next  paragraph^  is  not  to 
be  removed  on  suspicion,  because  he  is  poor. 

13.  Suspectam  enim  enm  putamus,  13.  We  also  deem  every  man  bus- 
qui  moribns  talis  est  nt  suspectos  sit.  pected,  whose  conduct  is  such  that 
Enim  Tero  tutor  vel  curator,  quamvis  we  cannot  but  suspect  him.  A  tutor 
pauper  est,  fidelis  tamen  et  diligens  or  curator  who  is  faithful  and  diligent, 
removendus  non  est  quasi  suspectus.      is  not  to  be  removed,  as  a  suspected 

person,  merely  because  he  is  poor. 

D.  zxvi  10.  8. 


LIBER    SECUNDUS. 


Tit.  I.    DE  DIVISIONE  EERUM  ET  QUALITATE. 

Having  treated  in  the  first  book  of  the  law  of  persons,  the 
Institates  now  proceed  to  treat  of  the  law  of  things— -that  is, 
they  pass  from  persons  who  exercise  rights  to  things  over  which 
rights  are  exercised.  Rights  may  be  divided  into  those  which 
we  have  in  or  over  things  as  against  all  the  world,  and  those 
which  we  have  against  particular  persons.  (Seelntrod.  sec.  64.) 
The  second  book  of  the  Institutes,  and  the  first  portion  of  the 
third,  treat  of  the  former  class,  and  of  the  mode  in  which  they 
nre  acquired. 

The  most  proper  mode  of  treating  the  law  of  things  would 
be,  perhaps,  first  to  inquire  of  what  ^visions  things  themselves 
are  susceptible :  next  to  divide  rights  in  things  {jura  in  re) 
according  to  the  extent  of  the  right;  and  lastly,  to  treat  of  the 
mode  in  which  those  rights  are  acquired.  To  a  certain  extent 
this  mode  of  dividing  the  subject  is  adopted  in  the  Institutes, 
but  not  very  distinctly  or  expressly.  Things  themselves  may 
be  divided,  generally,  by  making  the  basis  of  division  either  the 
relation  in  which  they  stand  to  persons,  or  something  inherent  in 
the  nature  of  the  things.  Things  divided  in  the  first  way  may 
be  subdivided  according  as  they  are  the  subject  of  the  rights  of 
all  men  or  no  men  on  tibe  one  hand,  and  of  particular  men  on 
the  other,  the  latter  class  receiving  modifications  according  to 
the  character  in  which  particular  men  hold  them.  This  divi- 
sion of  things  is  treated  of  in  the  first  sections  of  this  title. 
The  most  prominent  distinction  inherent  in  things  is  that  of 
things  corporeal  and  things  incorporeal,  and  this  is  treated  of 
in  the  second  title.  There  are  odier  divisions  of  things  (see 
Introd.  sec.  55.  63.)  which  are  alluded  to  in  the  Institutes,  but 
not  expressly  noticed. 

A  person  may  have  the  whole  sum  of  all  rights  over  a  thing 
when  in  Roman  law  he  was  said  to  have  the  dominium.    These 
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rights  of  the  dominus  were  summed  up  in  the  Jus  utendi,  that 
is,  making  use  of  the  thing ;  the  Jus  /ruendi,  that  is,  reaping 
the  fruits  and  profits ;  and  the  Jus  ahutendi,  that  is,  consuming 
the  thing,  if  capable  of  consumption.  Or  any  one  of  the  jura 
in  re  may  be  separated  firom  the  rest  and  enjoyed  by  different 
persons.  (See  Introd.  sec.  68.)  These  fragments  of  the 
dominium,  called  servitudes,  are  treated  of  in  the  third  and 
three  following  titles.  Or  a  person  may  have  a  right  oyer  a 
thing  in  the  ownership  of  another,  limited  by  the  extent  to 
which  he  has  a  claim  against  the  owner,  as  a  creditor  has  over 
the  thing  given  him  in  pledge  as  a  security  for  the  debt.  This 
right,  generally  termed  in  Boman  law  the  jus  pignoris,  is  not 
spoken  of  expressly  in  the  Institutes,  but  a  brief  sketch  of  the 
law  on  the  subject  will  be  found  in  the  conclusion  of  the  notes 
to  the  fifth  tide. 

A  person  may  not  be  the  owner  of  a  thing,  and  yet  may  be 
in  a  position  to  exercise  all  the  rights  of  an  owner  over  it,  and 
may  exercise  it,  with  the  intention  to  do  so,  as  if  he  were  the 
owner.  He  is  then,  in  Boman  law,  called  the  possessor 
(see  Introd.  sec.  67),  as  opposed  to  a  dominus  or  real  owner. 
The  interest  of  the  possessor  is  not  treated  of  separately  in  the 
Institutes,  but  the  law  converted  possession,  under  certain  cir- 
cumstances, and  after  the  lapse  of  a  certain  time,  into  real 
ownership,  by  what  was  called  usucapio,  which  is  treated  of  in 
the  sixth  title  of  this  book. 

Previously  to  the  legislation  of  Justinian  a  distinction  had 
been  made  in  dominium  itself,  according  as  it  was  or  was  not 
ex  jure  Quiritium.  There  were  certain  things  {res  mancipi) 
which  could  not  properly  be  held  except  ex  jure  Quiritium^ 
that  is,  they  could  not  be  held  except  by  persons  having  the 
commerciumy  and  could  not  be  transferred  except  by  the  form 
of  transfer  called  mancipatio.  But  the  prator  gave  an  equi- 
table ownership,  when  it  was  nothing  but  the  technicalities  of 
the  old  law  which  prevented  a  person  interested  having  the  legal 
dominium;  and  this  equitable  ownership  is  spoken  of  by  writers 
on  law  as  the  dominium  bonitarium,  because  the  prator  pro- 
nounced that  the  thing  claimed  was  a  part  of  the  property  {in 
bonis)  of  the  claimant.     (See  Introd.  sec.  66.) 

The  modes  of  acquiring  ownership  are  divided  according  as 
it  is  a  particular  thing  that  is  acquired,  or  a  universitas  rerum, 
that  is,  the  interest  of  a  person  in  a  number  of  things.  (Seo 
Introd.  sec.  60.)  The  different  modes  of  acquiring  a  univer- 
sitas return  are  treated  of  in  the  latter  portion  of  this  book, 
and  the  first  of  the  third.  Two  of  the  principal  natural  modes 
of  acquiring  particular  things,  occupation,  Ihat  is,  being  the  first 
person  to  appropriate  an  unappropriated  thing,  and  tradition. 
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that  is,  the  owner  handing  the  thing  over  to  another  person  with 
the  intention  of  transferring  the  ownership,  and  the  transferee  re- 
ceiving the  thing  with  the  intention  of  becoming  owner  of  it,  are 
treated  of  in  this  title  (10  to  46),  as  well  as  the  less  important 
modes  of  accession,  when  an  inferior  thing  is  acquired  by  the 
owner  of  a  more  important  thing,  and  specification,  when  a  new 
thing  is  created,  and  belongs  to  the  creator.  These  may  be  termed 
natural  modes  of  acquiring  property,  because  they  obtain  in  all 
states  alike:  but  there  were  other  modes  peculiar  to  the  Boman 
law.  Ulpian  says  (Keg.  19.  2),  Singularum  rerum  dominia 
nobis  acquiruntur  mancipaiione,  traditione,  usucapione,  in 
jure  cessione,  adjudicatione,  lege.  (1.)  Mancipation  (see  In- 
trod.  sec.  5.)  was  done  away  with  by  Justinian,  when  he 
abolished  the  distinction  between  things  mancipi  and  things 
nee  mancipi.  This  curious  and  apparently  arbitrary  distinction 
descended  from  the  earliest  period  of  Boman  law.  The  res 
mancipi  were  the  possessions  which  formed  the  spoil  of  a  rude 
predatory  tribe,  and  they  were  transferred  from  one  owner  to 
another  by  a  peculiar  form,  in  which  we  may  probably  trace 
the  vestiges  of  a  sale  in  the  presence  of  an  army.  In  later 
times  particular  things  were  considered  as  requiring  this  peculiar 
form  termed  mancipaiiOf  all  connection  between  these  things 
and  the  state  of  society  in  which  they  formed  the  only  source 
of  wealth  being  lost  sight  of.  Thus  Ulpian  gives  in  the  fol- 
lowing words  a  list  of  those  things  which  were  nee  mancipi, 
without  alluding  to  auy  principle  on  which  these  particular 
things  were  distinguished :  **  Mancipi  res  sunt  praedia  in 
Italico  solo,  lam  rustica,  qualis  est  fundus,  quam  urbana, 
qualis  domus;  item  jura  pradiorum  rusticorum,  velut  via, 
iter,  actus;  aquaductus ;  item  servi  et  quadrupedes  quae  dor  so 
collove  domantur,  velut  boves;  muli,  equi,  asini  c<Bter(B  res 
nee  mancipi  sunt*'  (Beg.  19.  1.)  It  is  not  only  in  Bomou 
law  that  the  things  which  constitute  the  wealth  of  an  early 
stage  of  society  have  peculiar  incidents  attached  to  them,  and 
peculiarities  in  the  mode  in  which  they  are  transferred,  which 
seem  arbitrary  and  unmeaning  when  they  are  retained  after 
other  kinds  of  property,  passed  by  simpler  means,  have  come 
into  existence. 

Gaius  (i.  119)  describes  the  form  of  mancipation  in  a  passage 
of  which  the  following  is  a  translation: — "  In  the  presence  of 
five  witnesses,  all  Boman  citizens,  having  attained  the  age  of 
puberty,  and  also  of  another  person,  also  a  citizen,  above  the  age 
of  puberty,  who  holds  a  copper  balance  and  is  called  the  libri- 
pens,  he  who  receives  the  thing  holds  the  thing  and  says,  '  I 
say  that  this  man  (Gaius  takes  the  instance  of  the  sale  of  a 
slave)  is  mine  according  to  the  law  of  the  Quirites,  and  he  is 
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bought  by  me  with  this  piece  of  copper  and  this  balance  of 
copper;*  he  then  strikes  the  balance  with  the  piece  of  copper, 
and  gives  the  piece  of  copper  to  him  from  whom  he  receives 
the  thing,  as  if  it  were  the  price  of  the  thing." 

(2.)  The  cessio  injure  was  a  fictitious  suit,  in  which  the  per- 
son who  was  to  acquire  the  thing  claimed  {tnndicahat)  the  thing 
as  his  own,  the  person  who  was  to  transfer  it  acknowledged  the 
justice  of  the  claim,  and  the  magistrate  pronounced  it  to  be  the 
property  {addicehat)  of  the  claimant.  (3.)  Usucapio,  the  ac- 
quisition of  property  by  length  of  possession,  is  treated  of  in  the 
sixth  title  of  this  book.  (4.)  Adjudicatio  was  the  portioning 
out  by  a  judge  of  an  inheritance,  a  thing  held  in  common,  or  ad- 
joining lands.  (See  Introd.  sec.  105.)  (5.)  Lastly,  a  thing  was 
acquired  lege,  when  the  interest  in  it  was  derived  direcdy  from 
the  law,  as,  for  instance,  when  it  was  given  by  a  testament  as 
a  legacy,  it  having  been  declared  by  the  law  of  the  Twelve 
Tables,  "  Uti  legassit  super  pecunia  tutelare  sua  reiy  ita 
jus  esto!'  (6.)  Ulpian  speaks  of  traditio  as  one  of  the 
special  modes  in  which  things  were  acquired  under  Roman  law, 
because  it  was  opposed  to  mancipatio,  as  things  mancipi  could 
not  pass  by  tradition  only,  while  things  nee  mancipi  could. 

Saperiore  libro  de  jure  pdrsonamm  In  the  preceding  book  we  have 

exposoimus :  modo  videamus  de  treated  of  the  law  of  persons.  Let 
rebus,  qa»  vel  in  nostro  patrimonio  us  now  speak  of  tilings,  which  either 
yel  extra  patrimonium  nostrum  ha^-  are  in  our  patrimony,  or  not  in 
bentur.  Qusedam  enim  naturali  jure  our  patrimony.  For  some  things  by 
communia  sunt  omnium,  quffidam  the  law  of  nature  are  common  to  aU ; 
publica,  quffidam  universitatis,  quffi-  some  are  public ;  some  belong  to  cor- 
dam  nuUius,  pleraque  singulorum,  porate  bodies,  and  some  belong  to  no 
quse  ex  yariis  eausis  cuique  adquirun-  one.  Most  Uiings  are  the  property 
tur,  sicut  ex  subjectis  apparebit.  of  individuals,  who  acquire  them  in 

different  ways,  as  will  appear  here- 
after. 
Gai.  ii.  1 ;  D.  i.  8.  2. 

Under  the  word  res,  thing,  is  included  whatever  is  capable 
of  being  the  subject  of  a  right.  The  principal  division  of 
Gains  is  into  things  divini  juris  and  humani  juris.  Here  the 
principal  division  is  according  as  things  are  in  nostro  patri- 
monio; that  is,  belong  to  individuals;  or  extra  nostrum  pa- 
trimonium; that  is,  belong  to  all  men  (communes),  or  no  men 
(nullius),  or  to  bodies  of  men  (universitatis).  The  words 
bona  and  pecunia,  it  may  be  observed,  are  only  used  of  things 
in  nostro  patrimonio. 

I.  £t  quidem  naturali  jure  com-  I.  By  the  law  of  nature  these 
munia  sunt  omnium  hmc :  aer,  aqua  things  are  common  to  mankind — the 
proflnens,  et  mare  et  per  hoc  litora  air,  nmning  water,  the  sea,  and  con- 
mans.  Nemo  igitur  ad  litus  maris  sequently  the  shores  of  the  sea.  No 
accedereprohibetur,dura  tamen  viUis  one,  therefore,  is  forbidden  to  ap- 
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et  monnmentis  et  sedificiis  abstineat ;  proach  the  seanshore,  provided  that 
quia  non  sunt  juzis  gentium,  sicut  et  he  respects  habitations,  monuments, 
mare.  and  buildings,  which  are  not,  like  tlie 

sea,  subject  only  to  the  law  of  nations. 

D.  i.  8.  2.  ]  ;  D.  i.  8.  4. 

Of  things  that  are  common  to  all  any  one  may  take  such  a 
portion  as  he  pleases.  Thus  a  man  may  inhale  the  air^  or  float 
his  ship  on  any  part  of  the  sea.  As  long  as  he  occupies  any 
portion,  his  occupation  is  respected ;  hut  directly  his  occupation 
ceases,  the  thing  occupied  again  becomes  common  to  all.  The 
sea-shore,  that  is,  the  shore  as  far  as  the  waves  go  at  furthest, 
was  considered  to  belong  to  all  men.  For  the  purposes  of  self- 
defence  any  nation  had  a  right  to  occupy  the  shore  and  to  repel 
strangers.  Individuals,  if  they  built  on  it,  by  means  of  piles 
or  otJberwise,  were  secured  in  exclusive  enjoyment  of  the  por- 
tion occupied ;  but  if  the  building  was  taken  away,  their  occu- 
pancy was  at  an  end,  and  the  spot  on  which  the  building  stood 
again  became  common.     (D.  i.  8.  6.) 

2.  flumina  autem  omnia  et  portus  2.  All  rivers  and  ports  are  public ; 
publica  sunt.    Ideoque  jus  piscandi  hence  the  right  of  fishing  in  a  port, 
omnibus  commune  est  in  portu  flu-  or  in  rivers,  is  common  to  all  men. 
minibusque. 

D.i.  8.4.  1;  D.  xlvii.  10.  18.  7. 
The  word  puhlicus  is  sometimes  used  as  equivalent  to  com- 
munis,  but  is  properly  used,  as  here,  for  what  belongs  to  the 
people.  Things  public  belong  to  a  particular  people,  but  may 
be  used  and  enjoyed  by  all  men.  Boads,  public  places,  and 
buildings  might  be  added  to  those  mentioned  in  the  text.  The 
particular  people  or  nation  in  whose  territory  public  things  lie 
pennit  all  the  world  to  make  use  of  them,  but  exercise  a  special 
jurisdiction  to  prevent  any  one  injuring  them.  In  this  light 
even  the  shore  of  the  sea  was  said,  though  not  very  strictly,  to 
be  a  res  publica:  it  is  not  the  property  of  the  particular  people 
whose  territory  is  adjacent  to  the  shore,  but  it  belongs  to  them 
to  see  that  none  of  the  uses  of  the  shore  are  lost  by  the  act  of 
individuals.  Celsus  says,  Litora  in  quaepopulus  Bomanus  im- 
perium  Itabet  populi  Romani  esse  arbitror  (D.  xliii.  8.  8), 
where,  if  we  are  to  bring  this  opinion  of  Celsus  into  hannony 
with  the  opinions  of  other  jurists,  we  must  understand  '' populi 
Romani  esse"  to  mean  **  are  subject  to  the  guardianship  of  the 
Boman  people." 

3.  Est  autem  litus  maris,  quatenus         8.  The  sea-shore  extends  as  far  as 
hybemus  fluctus  mazimus  ezeurrit         the  greatest  winter  flood  runs  up. 

D.  L  16.  96. 
Celsus  ascribes  this  definition  to  Cicero,  who  apparently 
borrowed  it  from  Aquilius.     (Cic.  Top,  7.) 
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4.  Bipanxm  qnoque  usus  pablicus  est 
juris  geDtiam,  sicut  ipsius  fluminis. 
Itaque  navem  ad  eas  adplicare,  funes 
arboribus  ibi  natis  religare,  onus 
aliquod  in  his  reponere  cuilibet  libe- 
rum  est,  sicnt  per  ipsum  flnmen 
navigare ;  sed  proprietas  earam  illo- 
mm  est  quorum  pr»diis  hflerent :  qua 
de  causa  arbores  quoque  in  iisdem 
nat»  eommdem  sunt 


4.  The  use  of  the  ban]»  of  a  rirer 
is  public,  and  governed  by  the  law  of 
nations,  just  as  is  that  of  the  river 
itself.  All  persons  therefore  are  as 
much  at  liberty  to  bring  their  vessels  to 
the  bank,  to  fasten  ropes  to  the  trees 
growing  there,  and  to  place  any  part 
of  their  cargo  there,  as  to  navigate 
the  river  itself.  But  the  banks  of  a 
river  are  the  property  of  those  whose 
land  they  adjoin ;  and  consequently 
the  trees  growing  on  them  are  also 
the  property  of  the  same  persons. 

D.  i.  8.  5. 

The  banks  of  rivers  belonged  to  the  proprietors  of  the  ad- 
jacent lands ;  but  the  use  of  them,  for  the  purposes  of  naviga- 
tion or  otherwise,  was  open  to  all.  The  proprietors  therefore 
alone  could  reap  the  profits  of  the  soil ;  but  if  they  attempted 
to  exercise  their  rights  so  as  to  hinder  the  public  use  of  the 
bank>  they  would  be  restrained  by  an  interdict  of  the  praetor. 
(See  Introd.  sec.  109.) 

6.  litorum  quoque  usus  publicus 
juris  gentimn  est,  sicut  ipsius  maris ; 
et  ob  id  quibuslibet  liberum  est  casam 
ibi  ponere  in  quam  se  recipiant,  sicut 
retia  siccare  et  ex  mari  reducere. 
Proprietas  autem  eorum  potest  intel- 
ligi  nullius  esse,  sed  ejusdem  juris 
esse  ct^jus  et  mare,  et  que  subjacent 
mari  terra  vel  arena. 


6.  The  use  of  the  sea-shore,  too,  is 
also  as  public  and  &s  much  subject 
exclusively  to  the  law  of  nations  as 
the  sea  itself;  and  therefore  any  per- 
son is  at  liberty  to  place  on  it  a  cot- 
tage, to  which  he  may  retreat,  or  to 
dry  his  nets  there,  and  haul  them 
from  the  sea ;  for  the  shores  may  be 
said  to  be  the  property  of  no  man, 
but  are  subject  to  the  same  law  as 
the  sea  itself,  and  the  sand  or  ground 
beneath  it. 

D.  i.  8.  6.  pr.'and  1. 

The  shores  over  which  the  Boman  people  had  power  were 
not  the  property  of  the  Boman  people,  although  it  belonged 
specially  to  the  Boman  people  to  see  that  the  free  use  of  them 
was  not  hindered.     (See  note  to  paragraph  2.) 

6.  Among  things  belonging  to  a 
corporate  body,  not  to  individuals, 
are,  for  instance,  buildings  in  cities, 
theatres,  race-courses,  and  other  simi- 
lar places  belonging  in  common  to  * 
whole  city. 

D.  i.  8.  6.  1. 

Universitas  is  a  corporate  body,  such  as  cities  {curia),  or 
the  guilds  {collegia)  of  different  trades ;  for  instance,  the  col- 
legium jpistorum.  Res  universitatis  are  things  which  can  be 
used  by  every  member  of  the  universitas. 


6.  Universitatis  sunt,  non  singulo- 
mm,  veluti  qiue  in  civitatibus  sunt 
theatra,  stadia  et  similia,  et  si  qufe 
alia  sunt  communia  dvitatum. 
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Both  the  stjftte  and  corporate  bodies  had  property  which 
they  held  exactly  like  individuals;  as,  for  instance,  iJie  agri 
vectigaleSy  or  slaves  and  lands  belonging  to  a  collegium.  Such 
things  were  not  publioB  or  universitatis  in  the  sense  in  which 
the  words  are  used  here ;  for  every  member  of  the  state  or  cor- 
poration could  not  use  and  enjoy  such  things,  although  the 
proceeds  went  to  the  general  purposes  of  the  state  or  corpora- 
tion. They  were,  like  the  property  of  individuals,  in  nostra 
patrimonio,  the  state  or  corporation  being  looked  on  as  any 
other  owner. 

^   *  7.  Nnllius  autem  sunt  res  sacrse  et  7.  Things    sacred,  retigious,  and 

religiose  et  sancto ;  quod  enim  divini      holy,  belong    to    no    one ;  for  that 
johs  est,  id  nuliius  in  bonis  est  which  is  sabject  to  divine  law  is  not 

the  property  of  any  one. 

Gat.  ii.  9. 

Res  nuliius  are  either  things  unappropriated  by  any  one,  in 
which  sense  things  common,  or  unoccupied  lands,  or  wild  ani- 
mals, are  res  nuliius;  or  they  are  things  to  which  a  religious 
character  prevents  any  human  right  of  property  attaching. 

8.  Sacrffi  res  sunt,  quse  rite  et  per  8.  Things  are  sacred  which  have 
pontiiices  Deo  consecrat»  sunt,  veluti  been  duly  consecrated  by  the  pontiffs, 
ffides  sacrce  et  donana  qufie  rite  ad  as  sacred  buildings  and  offerings,  pro- 
ministeiium  Dei  dedicata  sunt.  Quee  perly  dedicated  to  the  service  of  God, 
etiam  per  nostram  constitutionem  which  we  have  forbidden  by  our  con- 
alienari  et  obligari  prohibuimus,  ex-  stitution  to  be  sold  or  mortgaged,  ez- 
cepta  causa  redemptionis  captiyorum.  cept  for  the  purpose  of  purchasing  the 
Si  quis  yero  auctoritate  sua  quasi  sa-  freedom  of  captives.  But,  if  any  one 
erum,  sibi  constituerit,  sacrum  non  consecrates  a  building  by  his  own 
est  sed  profanum.  Locus  autem  in  authority,  it  is  not  sacred,  but  pro- 
quo  sdes  sacrse  sunt  eedificatse,  etiam  fane.  But  ground  on  which  a  sacred 
dimto  sedificio  sacer  adhuc  manet,  ut  edifice  has  once  been  erected,  even 
et  Papinianus  rescripsit  after  the  building  has  been  destroyed, 

continues  to  be  sacred,  as  Papiuian 

also  writes. 

D.  i.  8.  6.  3 ;  C.  i.  2.  21. 

The  distinction  between  res  sacra  and  religiose,  in  the 
older  pagan  law,  was  that  the  former  were  things  dedicated  to 
the  celestial  gods,  the  latter  were  things  abandoned  to  the 
infernal — relicta  diis  manihus.  (Gai.  ii.  4.)  In  order  that 
a  thing  should  be  sacra^  it  was  necessary  that  it  should  be 
dedicated  by  a  pontiff  and  with  the  authority  of  the  people, 
afterwards  of  the  senate,  finally  of  the  emperor.  (D.  i.  8.  9. 1.) 
Things  consecrated  were  by  law  inalienable.  The  support  of 
the  poor  in  a  time  of  famine  (C.  i.  2.  21),  and  afterwards  the 
payment  of  the  debts  of  the  church  (Nov.  120.  10),  suflBced, 
as  well  as  the  release  of  captives,  as  reasons  for  the  sale  of  con- 
secrated moveables;  but  immoveables  were  always  inalienable. 

N  2 
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9.  Religiosnm  locum  nnasqnisque 
sua  voluntate  facit,  dum  mortuum  in- 
fert  in  locum  suum.  In  commiinem 
aatem  locmn  purum  invito  socio  in- 
ferre  non  licet ;  in  commune  vero  se- 
pulcrum  etiam  invids  ceteris  licet 
inferre.  Item  si  alienus  ususfructus 
est,  proprietarium  placet,  nisi  consen- 
tiente  usufructuorio,  locum  religio- 
sum  non  facere.  In  alienum  locimi 
concedente  domino  licet  inferre;  et 
licet  postea  ratum  habuerit  quam  Hia- 
tus est  mortuus,  tamen  religiosus  fit 
locus. 


0.  Any  man  at  his  pleasure  makes 
a  place  religious  by  burying  a  dead 
body  in  bis  own  ground;  but  it  is  not 
permitted  to  buiy  a  dead  body  in  land 
hitherto  pure,  which  is  held  in  com- 
mon, against  the  wishes  of  a  copro- 
prietor.  But  when  a  sepulchre  is 
held  in  common,  any  one  copioprie* 
tor  may  bury  in  it,  even  against  the 
wishes  of  the  rest.  So,  too,  if  an- 
other person  has  the  usufruct,  the 
proprietor  may  not,  without  the  con- 
sent of  the  usufructuary,  render  the 
place  religious.  But  a  dead  body 
may  be  laid  in  a  place  belonging  to 
another  person,  with  consent  of  the 
owner ;  and  even  if  the  owner  only 
ratifies  the  act  after  the  dead  body 
•  has  been  buried,  yet  the  place  is  reli- 
gious. 

D.  i.  8.  6.  4 ;  D.  xi.  7.  2.  7. 

Directly  the  body  or  bones  of  a  dead  person,  whether  slave 
or  free,  were  buried,  the  ground  in  which  they  were  buried  be- 
came religiosus,  although  previously  pure,  that  is,  neither 
sacer,  religiosus,  nor  sanctus  (D.  xi.  7.  2.  4),  provided  that 
the  person  burying  the  body  was  the  owner  of  the  soil  or  had 
the  consent  of  the  owner. 

Although  the  place  was  a  res  nullius,  yet  there  could  be  a 
special  kind  of  property  in  it.  There  were  tombs  and  burial- 
places  in  which  none  but  certain  persons,  as,  for  instance,  mem- 
bers of  the  same  family,  could  be  buried ;  and  this  kind  of 
interest  in  a  locus  religiosus  was  transmissible  to  heirs,  or  even 
to  purchasers  of  a  property,  if  the  right  of  burying  in  a  par- 
ticular place  was  attached,  as  it  might  be,  to  the  ownership  of 
that  property.     (D.  xviii.  1.  24.) 

10.  Sanctse  quoque  res,  veluti  muri  10.  Holy  things  also,  as  the  walls 

et  portse,  quodammodo  divini  juris      and  gates  of  a  city,  are  to  a  certain  de- 
sunt,  et  ideo  nullius  in  bonis  sunt      gree  subject  to  divine  law,  and  there- 


Ideo  autem  muros  sanctos  dicimus, 
quia  poBna  capitis  constituta  sit  in 
eos  qui  aliquid  in  muros  deliquerint. 
Ideo  et  legum  eas  partes  quibus  poenas 
constituimus  adversus  eos  qui  contra 
leges  fecerint,  sanctiones  vocamus. 


fore  are  not  part  of  the  property  of 
any  one.  The  walls  of  a  city  are  said 
to  be  holy,  inasmuch  as  any  offence 
against  them  is  punished  capitally; 
so  too  those  parts  of  laws  by  which 
punishments  are  established  against 
transgressors,  we  term  sanctions. 

Gai.  ii.  8,  9 ;  D.  i.  8.  8 ;  D.  i.  8.  9.  3  ;  D.  i.  8. 11. 

Res  sancta  are  those  things  which,  without  being  sacred,  are 
protected  against  the  injuries  of  men  {sanctum  est  quod  ab 
injuria  kominum  defensum  atque  munitum  est)  by  having  a 
severe  penalty  attached  to  the  violation  of  their  security. 
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11.  Singulonun  autem  hominum 
multis  modis  res  fiont:  qoanimdam 
enim  rerum  dominimii  nanciscixnur 
jure  natxiraU  quod,  sicnt  diximus,  ap- 
pellator jus  genlium;  quammdaxii 
jure  dvilL  Gommodius  est  itaque  a 
▼etnstiore  jure  incipere;  palam  est 
autem  vetustius  esse  jus  naturale, 
quod  cum  ipso  genere  humano  rerum 
natura  prodidit  Givilia  enim  jura 
tunc  esse  oooperunt,  cum  et  civitates 
condi  et  magistratus  creari  et  leges 
SGiibi  eoeperunt. 


11.  Things  become  the  property  of 
individuals  in  various  ways ;  of  some 
we  acquire  the  ownership  by  natural 
law,  which,  as  we  have  observed,  is 
also  termed  the  law  of  nations;  of 
others  by  the  civil  law.  It  will  be 
most  convenient  to  begin  with  the 
more  ancient  law;  and  it  is  very  evi- 
dent that  the  law  of  nature,  esta- 
blished by  nature  at  the  first  origin 
of  mankind,  is  the  more  ancient,  for 
civil  laws  could  then  only  begin  to  ex- 
ist, when  states  began  to  be  founded, 
magistrates  to  be  created,  and  laws 
to  be  written. 


D.  xU.  1. 1. 

We  now  proceed  to  inquire  how  property  is  acquired  in  par- 
ticular things.  It  is  acquired  either  by  natural  or  civil  modes. 
The  natural  mode  first  treated  of  is  occupation,  of  which  there 
are  two  essential  elements ;  that  the  thing,  the  property  in  which 
is  acquired,  should  be  a  res  nullius,  and  that  the  person  ac- 
quiring it  should  bring  the  thing  into  his  possession,  that  is, 
into  his  power,  and  do  so  with  the  intention  of  holding  it  as 
his  property  {pro  suo  habendi). 


12.  Ferse  igitar  bestaae  et  volucres 
•et  pisces,  id  est,  omnia  animalia  qu» 
mazi,  oobIo  et  terra  nascimtur,  simul 
atque  ab  aliquo  capta  fuerint,  jure 
gentium  statim  illius  esse  incipiunt : 
quod  enim  ante  nullius  est,  id  natu- 
rah  ratione  occupanti  conceditur.  Neo 
interest,  feras  bestias  et  yolucres 
utrum  in  suo  fxmdo  quisque  capiat, 
an  in  aHeno.  Plane  qui  in  alienum 
fundum  ingreditur  venandi  aut  aucu- 
pandi  gratia,  potest  a  domino,  si  is 
provident,  prohiberi  ne  ingrediatur. 
Quidquid  autem  eorum  cepeiis,  eous- 
que  tnum  esse  intelligitur,  donee  tua 
eustodia  coeroetur ;  cum  vero  evaserit 
costodiam  tuam,  et  in  naturalem  li- 
bertatem  se  receperit,  tuum  esse  de- 
sinit,  et  rursus  occupantis  fit  Natu- 
ralem autem  libertatem  recipere  in- 
telligitur, cum  vel  oculos  tuos  exi- 
gent, vel  ita  sit  in  conspectu  tuo,  ut 
diffidHs  sit  ejus  persecutio. 


12.  Wild  beasts,  birds,  fish,  and  all 
animals,  which  live  either  in  the  sea, 
the  air,  or  on  the  earth,  so  soon  as 
they  are  taken  by  any  one,  immedi- 
ately become  by  the  law  of.  nations 
the  property  of  the  captor;  for  natu- 
ral reason  gives  to  the  first  occupant 
that  which  had  no  previous  owner. 
And  it  is  immaterial  whether  a  man 
take  wild  beasts  or  birds  upon  his 
own  ground,  or  on  that  of  another. 
Of  course  any  one  who  enters  the 
ground  of  another  for  the  sake  of 
hunting  or  fowling,  may  be  prohi- 
bited by  the  proprietor,  if  he  per- 
ceives his  intention  of  entering. 
Whatever  of  this  kind  you  take  is  re- 
garded as  your  property,  so  long  as 
it  remains  in  your  power,  but  when 
it  has  escaped  and  recovered  its  natu- 
ral liberty,  it  ceases  to  be  yours,  and 
again  becomes  the  property  of  him 
who  captures  it  It  is  considered  to 
have  recovered  its  natural  liberty,  if 
it  has  either  escaped  out  of  your 
sight,  or  if,  although  not  out  of  sight, 
it  yet  could  not  be  pursued  without 
great  difficulty. 
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Gai.  ii.  67 ;  D.  xli.  1. 1. 1 ;  D.  xli.  1.  3.  pr.  and  1 ;  D.  xli.  1.  3.  2 ;  D.  xli.  I.  5. 

Directly  the  thing  ceases  to  he  in  the  power  of  the  occupant, 
the  property  in  it  is  lost,  and  it  is  exactly  as  if  it  had  neyer 
been  seized  or  occupied.  What  is  meant  by  being  in  the  power 
of  the  occupant  must  vary  according  to  the  nature  of  the  thing 
occupied.  Several  examples  are  given  in  this  and  tlie  following 
paragraphs. 


13.  Illud  qusesitom  est,  an  si  fera 
bestia  ita  vulnerata  sit  ut  capi  possit, 
Btatiin  tua  esse  intelligatur.  Qui- 
busdam  placuit  statim  esse  tuam,  et 
eousqoe  tuam  Tideri  donee  earn  per- 
seqaaris;  quod  si  desieris  persequi, 
desinere  tnam  esse,  et  rursus  fieri 
occupantis.  Alii  non  aliter  puta- 
▼enrnt  toam  esse,  qnam  si  earn 
eeperis.  Sed  posteriorem  sententiam 
nos  confirmamus,  quia  multa  acci- 
dere  possunt  ut  earn  non  capias. 


13.  It  has  been  asked,  whether,  if 
you  have  wounded  a  wild  beast^  so 
that  it  could  be  easily  taken,  it  im- 
mediately becomes  your  property. 
Some  have  thought  that  it  does  be- 
come yours  directly  you  wound  it, 
and  that  it  continues  to  be  yours 
while  you  continue  to  pursue  it,  but 
that  if  you  cease  to  pursue  it,  it  then 
ceases  to  be  yours,  and  again  becomes 
the  property  of  the  first  person  who 
captures  it  Others  have  thought 
that  it  does  not  become  your  pro- 
perty until  you  have  captured  it  Wo 
confirm  this  latter  opinion,  beeansa 
many  accidents  may  happen  to  pre- 
vent your  capturing  it. 

D.  xU.  1.  5.  1. 

Gains,  in  this  passage  of  the  Digest^  informs  us  that  the 
former  opinion  was  that  of  Trebatius. 

14.  Apium  quoque  natura  fera  est. 
Itaque  qu»  in  arbore  tua  consederint, 
antequam  a  te  alveo  includantur,  non 
magis  tuffi  intelliguntur  esse,  quam 
volucres  qu»  in  arbore  tua  nidum 
fecerint;  ideoque  si  alius  eas  inclu- 
serit,  is  earum  dominus  erit  Favos 
quoque  si  quos  eff'ecerint,  quilibet 
eximere  potest  Plane  Integra  re, 
si  provideris  ingredientem  fundum 
tuum,  poteris  eum  jure  prohibere  ne 
ingrediatur.  Ezamen  quoque  quod 
ex  alveo  tuo  evolaverit,  eousque  in- 
teUigitur  esse  tuum,  donee  in  con- 
spectu  tuo  est,  nee  difficilis  ejus  est 
persecutio:  alioquin  occupantis  fit 


14.  Bees  also  are  wild  by  nature. 
Therefore,  bees  that  swarm  upon 
your  tree,  until  you  have  hived  them, 
are  no  more  considered  to  be  your 
property  than  the  birds  which  build 
their  nests  on  your  tree ;  so,  if  any 
one  else  hive  them,  he  becomes  their 
owner.  Any  one,  too,  is  at  liberty  to 
take  the  honeycombs  the  bees  may 
have  made.  But  of  course,  if,  before 
anything  has  been  taken,  you  see 
any  one  entering  on  your  land,  yoa 
have  a  right  to  prevent  his  entering. 
A  swarm  which  has  flown  from  your 
hive  is  still  considered  yours  as  long 
as  it  is  in  your  sight  and  may  easily 
be  pursued,  otherwise  it  becomes  the 
property  of  the  first  person  that 
takes  it 

D.  xli.  1.  5.  2-4. 

It  is  said  that  the  owner  of  the  land,  if  he  wishes  to  secure 
the  bees  for  himself,  must  prevent  any  one  entering  integra  re; 
because,  if  the  bees  are  once  taken,  they  belong  to  the  person 
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who  takes  them,  although  the  owner  of  the  land  may  have  an, 
action  against  the  person  entering  against  his  will. 

15.  Peacocks,  too,  and  pigeons  are 
naturally  wild,  nor  does  it  make  any 
difference  that  they  are  in  the  habit 
of  flying  out  and  then  returning 
again,  for  bees,  which  without  doubt 
are  naturally  wild,  do  so  too.  Some 
persons  have  deer  so  tame,  that  they 
will  go  into  the  woods,  and  regularly 
return  again ;  yet  no  one  denies  that 
deer  are  naturally  wild.  But,  with 
respect  to  animals  which  are  in  the 
habit  of  going  and  returning,  the 
rule  has  been  adopted,  that  they  are 
considered  yours  as  long  as  they 
have  the  intention  of  returning,  but 
if  they  cease  to  have  this  intention, 
they  cease  to  be  yours,  and  become 
the  property  of  the  first  person  that 
takes  them.  These  animals  are  sup- 
posed to  have  lost  the  intention, 
when  they  have  lost  the  habit,  of  re- 
turning. 


15.  Pavonum  et  columbarum  fera 
natura  est:  nee  ad  rem  pertinet,  quod 
ex  oonsnetndine  avolare  et  revolare 
Solent;  nam  et  apes  idem  faciunt, 
quarum  constat  feram  esse  naturam. 
Cervos  qnoque  ita  quidam  mansuetos 
habent,  ut  in  silvas  ire  et  redire 
soleant,  quorum  et  ipsorum  feram 
esse  naturam  nemo  negat  In  lis 
autem  animalibus  quae  ex  consue- 
tadine  abire  et  redire  solent,  talis 
regula  comprobata  est,  ut  eousque 
tua  esse  intelligantur,  donee  animum 
revertendi  habeant;  nam  si  rever- 
tendi  animum  habere  deaierint,  etiam 
tua  esse  desinunt,  et  fiunt  occupan- 
tiurn.  Bevertendi  autem  animum 
videntur  desinere  habere,  cum  re- 
vertendi oonsuetudinem  deseruerint 


Gai.  iL68;  D.  xli.  1.  55. 


16.  Gallinanun  autem  et  anserum 
non  est  fera  natura;  idque  ex  eo 
possumus  intelligere,  quod  alias  sunt 
gallin»  quas  feras  vocamus,  item  alii 
anseres  quos  feros  appellamus.  Ideo- 
que  si  anseres  tui  aut  gallinee  tuie 
aliquo  casu  turbati  turbataeve  evolave- 
lint,  licet  eonspectum  tuum  efiuge- 
rint,  qnoeumque  tamen  loco  sint,  tui 
ttueve  esse  intellignntur ;  et  qui  lu- 
crandi  animo  ea  animtdia  retinet, 
fortiim  committere  intelligitur. 


16.  But  fowls  and  geese  are  not 
natuj:tdly  wild,  which  we  may  learn 
from  there  being  particular  kinds  of 
fowls  and  geese  which  we  term  wild. 
And,  therefore,  if  your  geese  or  fowls 
should  be  frightened,  and  take  flight, 
they  are  still  regarded  as  yours  wher- 
ever they  may  be,  although  you  may 
have  lost  sight  of  them;  and  who- 
ever detains  such  animals  with  a  view 
to  his  own  profit,  commits  a  theft. 


D.  xli.  1.  5.  6. 


17.  Item  ea  quae  ex  hostibns  capi- 
muB,  jure  gentium  statim  nostra  fiunt, 
adeo  quidem  ut  et  liberi  homines  in 
servitutem  nostram  deducantur.  Qui 
tamen,  si  evaserint  nostram  potesta- 
tem  et  ad  suos  reversi  fuerint,  pristi- 
num  statum  recipiunt 


17.  The  things  we  take  from  our 
enemies  become  immediately  ours  by 
the  law  of  nations,  so  that  even  free- 
men thus  become  our  slaves ;  but  if 
they  afterwards  escape  horn  ub,  and 
return  to  their  own  people,  they  re- 
gain their  former  condition. 


Gai.  ii.  69;  D.  xU.  1.  6.  7;  D.  xli.  1.  7. 

The  possessions  of  an  enemy  were  always  looked  on  as  res 
nullius;  the  first  person  who  took  them  hecame  the  owner. 
Practically,  of  course,  things  taken  in  war  did  not  helong  to 
the  particular  soldier  who  took  them,  unless  in  very  excq>tional 
cases,  because  he  took  them  as  one  of  a  large  body,  whose 
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exertions  all  contributed,  directly  or  indirectly,  to  the  capture. 
The  army,  again,  did  but  represent  the  state;  and  though 
moveables  were  generally  given  up  to  the  soldiers  and  divided 
among  them,  land  taken  in  war  was  claimed  by  the  state,  whose 
servants  the  soldiers  were  and  in  whose  behalf  they  fought. 

Just  as  the  freeman,  who  had  been  made  a  prisoner  and  a 
slave,  regained  his  status  when  he  returned  to  his  own  country 
by  the  jus  postliminii  (see  Bk.  i.  Tit.  12.  5),  so  everything 
that  returned  to  its  former  state  of  being,  free  from  any  owner, 
was  said  to  do  so  by  a  sort  oi  jus  postliminii.  Marcian,  for 
example,  speaks  in  the  Digest  (i.  8.  6)  of  a  person  building  on 
a  shore,  and  after  having  said  that  the  soil  is  only  his  while 
the  building  remains,  goes  on,  alioquin,  adificio  dilapso,  quasi 
jure  postliminii  revertitur  locus  in  pristinam  causam. 

We  have  no  mention  here,  which  we  might  expect  tohave, 
of  the  mode  by  which  things  retaken  in  war  returned  to  their 
owners,  nor  what  things  did  so  return.  We  know  that  the 
things  that  did  return  were  said  to  do  so  by  postliminium : 
Pomponius  says,  {duts  species  postliminii  sunt  aut  ut  ipsi 
revertamur  aut  aliquid  recipiamus,  D.  xlix.  16.  14.)  Grene- 
rally  speaking,  if  the  property  of  individuals  was  captured  by 
an  enemy  and  retaken,  it  was  prada,  that  is,  was  part  of  the 
spoil  of  war,  and  belonged  to  the  state,  not  to  its  former  owner. 
But  there  were  certain  things  to  which  a  jus  postliminii  at- 
tached, and  which,  if  retaken,  reverted  to  their  original  owner, 
and  did  not  form  part  of  the  prmda.  These  things,  so  far  as 
we  know  them,  were  land,  slaves,  horses,  mules,  and  ships  used 
in  war.     (Oic.  Top,  8 ;  D.  xlix.  16.  2.) 

18.  Item  lapilli  et  gemmae  et  cetera  18.  Precious  stones,  gems,  and 
quae  in  litore  inveninntur,  jure  nata-  other  things,  found  upon  the  sea- 
rali  statim  inyentoris  fiunt                      shore,  become  immediately  by  nata- 

ral  law  the  property  of  the  finder. 

D.  i.  8.  3. 

In  the  next  section  Justinian  leaves  the  subject  of  acquisition 
by  occupation,  but  afterwards  speaks  of  matters  that  properly 
belong  to  it,  of  islands  rising  in  the  sea  (paragr.  22),  treasures 
found  (paragr.  39),  things  abandoned  by  their  owner  (paragr. 
47,  48). 

19.  Item  ea  qn»  ex  animalibus  19.  All  that  is  bom  of  animals  of 
dominio  tuo  'subjectis  nata  sunt,  which  you  are  the  o?mer,  becomes  by 
eodem  jure  tibi  adquiruntur.                 the  same  law  your  property. 

D.  xli.  1.  6. 

From  the  19th  to  the  85th  paragraph  inclusive,  may  be  taken 
together  as  bearing  more  or  less  on  the  subject  of  accession. 
The  Latin  word  accessio  always  means  an  increase  or  addition 
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to  something  previously  belonging  to  us,  but  commentators 
have  used  the  word  accession  not  only  for  the  increase  itself, 
but  also  for  the  mode  in  which  the  increase  becomes  our  pro- 
perty. They  say  that  the  accessory  thing  becomes  the  pro- 
perty of  the  owner  of  the  principal  thing  by  accession ;  and 
place  accession  among  the  modes  of  acquisition.  Undoubtedly 
this  use  of  the  word  is  not  warranted  by  the  use  of  accessiOy 
and  Ducaurroy  attempts  to  show  that  the  Boman  jurists  never 
recognised  what  we  call  accession  as  a  mode  of  acquisition  at 
all.  The  passages  adduced  to  show  that  they  did  so  are  too 
clear  to  permit  us  fully  to  adopt  Ducaurroy's  opinion,  but  many 
things  have  been  improperly  said  to  be  acquired  by  accession, 
and  it  is  necessary  to  Umit  very  carefully  the  application  of 
this  mode  of  acquisition ;  and  before  stating  the  cases  in  which 
it  is  doubtful  whether  to  admit  it  or  not,  we  will  point  out  one 
or  two  from  which  we  ought  certainly  to  exclude  it. 

First,  there  is  the  instance  given  in  this  section  and  in  the 
d5th  section  of  the  produce  of  animals,  and  the  fruits  of  lands 
belonging  to  us.  We  need  not  seek  in  accession  an  explana- 
tion of  the  mode  in  which  the  produce  and  the  fruits  become 
our  property.  They  are  really  part  of  that  which  originally 
belonged  to  us.  The  owner  of  the  wheat-seed  is  potentially 
the  owner  of  the  blade  and  the  ear,  the  owner  of  the  animal  is 
potentially  the  owner  of  its  yoimg. 

Again,  a  thing  may  be  an  accessio,  an  actual  gain  or  in- 
crease to  our  property,  which  was  in  theory  of  law,  but  not  in 
fact,  ours  already.  This  is  the  case  with  an  island  in  a  river, 
an  instance  given  in  sec.  22.  The  bed  of  the  river  becomes 
publicus  by  the  mere  fact  of  the  river  flowing  over  it ;  if  any 
portion  of  the  bed  is  dried  so  as  to  form  an  island,  it  ceases  to 
be  public,  and,  becoming  private,  is  presumed  to  be  a  part  of 
the  adjacent  land.  It  is  something  not  newly  acquired,  but 
restored  to  us  by  nature ;  we  have  been  temporarily  deprived 
of  it,  and  again  resume  our  rights  over  it. 

Again,  a  person  who  uses  materials  sometimes  only  gives 
them  a  new  form,  sometimes  makes  with  them  a  new  thing, 
different  from  the  materials  themselves.  When  he  does  the 
latter,  the  thing  he  makes,  the  nova  species,  as  tHe  jurists 
termed  it,  becomes  his  by  the  fact  of  his  making  it.  The  thing 
did  not  exist,  and  he  has  made  it  to  exist,  and  it  belongs  to 
him  by  a  title  not  dissimilar  to  that  of  occupation  :  it  is  a  new 
thing,  which  he  is  the  first  to  get  into  his  power.  To  take  an 
instance  given  in  paragraph  25,  a  man  who  makes  wine  out  of 
another's  grapes  has  made  something  new  of  a  kind  distinct 
from  the  grapes  themselves,  and  the  wine  belongs  to  him. 

It  is  not  in  cases  like  these  that  the  question  of  accession 
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properly  arises.  It  is  when  two  things  belonging  to  diflferent 
owners  are  united  so  as  to  become  integral  portions  of  a  com- 
mon whole,  but  one  portion  is  subordinate  and  inferior  to  the 
other,  that  we  have  to  ask  whether  the  owner  of  the  greater 
become  the  owner  of  the  less  ?  The  Roman  jurists  answered 
this  by  asking  whether  the  two  things  could  after  their  union 
be  separated  from  each  other.  If  this  was  physically  possible 
the  owner  of  the  respective  portions  continued  to  be  owner; 
but  if  not,  the  owner  of  the  more  important  or  principal  thing 
became  the  owner  of  the  less  important  or  accessory  thing. 
It  is  only  in  this  latter  case,  when  the  two  things  were  physi- 
cally inseparable,  that  ownership  in  a  subordinate  thing  was 
acquired  by  a  mode  of  acquisition  distinct  from  any  other,  and 
which,  to  use  the  modem  term,  may  be  called  accession. 

20.  Prseterea  quod  per  allavionem  20.    Moreover,    the    allavial    soil 

agro  tuo  flomen  adjedt,  jure  gentium  added  by  a  riyer  to  your  land  be- 
tibi  adquiritur.  Est  autem  alluvio  comes  yours  by  the  law  of  Dations. 
incrementum  latens ;  per  alluvionem  Alluvion  is  an  imperceptible  increase, 
autem  id  videtur  a4jici,  quod  ita  pau-  and  that  is  added  by  alluvion,  which 
latim  a^jicitur  ut  intelligere  non  pos-  is  added  so  gradually  that  no  one 
sis  quantum  quoquo  momento  tem-  can  perceive  how  much  is  added  at 
poris  a^jiciatur.  any  one  moment  of  time. 

D.  xli.  1.  7. 1. 

The  deposit  of  earth  gradually  formed  by  alluvion  upon  the 
bank  of  a  hver  is  inseparable  from  the  native  soil  of  the  bank ; 
and  the  owner  of  the  latter  acquires  the  former  by  right  of  ac- 
cession. 

An  exception  was  made  in  the  case  of  agri  limttati,  that  is, 
lands  belonging  to  the  state  by  right  of  conquest,  and  granted 
or  sold  in  plots.  If  these  plots  were  enlarged  by  alluvion,  the 
increase  did  not  become  the  property  of  the  owner  of  the  plot. 
(D.  xli.  1.  16.)  The  reason  seems  to  be  that  the  particles  de- 
posited by  alluvion  were  considered  public  as  forming  portion 
of  the  current  of  the  stream,  the  waters  of  which  were  public, 
and  when  these  particles  were  deposited  by  the  side  of  a  plot 
granted  or  sold  by  the  state,  they  were  not  allowed  to  enlarge 
the  plot  of  which  the  state  had  already  determined  the  proper 


size. 
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21.   Quod  si  vis  fluminis  partem  21.  But  if  the  violence  of  a  river 

aliquam  ex  tuo  prsedio  detraxerit,  et  should  bear  away  a  portion  of  your 
vicini  praedio  attulerit,  palam  est  eam  land,  and  unite  it  to  that  of  your 
tuam  permanere.  Plane,  si  longiore  neighbour,  it  undoubtedly  still  con> 
tempore  fundo  vicini  tui  hseserit,  tinues  yours.  If,  however,  it  remains 
arboresque  quas  secum  traxerit,  in  for  a  long  time  united  to  your  neigh- 
eum  fundum  radices  egerint,  ex  eo  hour's  land,  and  the  trees,  which  it 
tempore  videntur  vicini  ftmdo  adqui-  swept  away  with  it,  take  root  in  his 
site  esse.  ground,  these  trees  from  that  time 

become    part   of   your    neighbour's 
estate. 
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D.  xli.  1.  7.  2. 

When  a  large  mass  of  earth  is  carried  to  the  side  of  a  river 
bank^  it  is  quite  possible  to  detach  it,  and  consequently  the 
mass  remains  the  property  of  its  former  owner^  but  if  it  be- 
comes inseparable  in  the  manner  described  in  the  text,  then 
the  property  in  it  is  changed. 

Videntur  acquisita  is  substituted  here  for  videtur  acquisita 
in  the  Digest,  to  include  the  trees  themselves  as  ^ell  as  the  soil 
of  the  fragment     (See  paragr.  81.) 

22.  Insula  quae  in  mari  nata  est,  22.  When  an  island  is  formed  in 

qnod  raro  accidlt,  occupantis  fit ;  nul-  the  sea,  which  rarely  happens,  it  is 
lias  enim  esse  creditur.  In  flumine  the  property  of  the  first  occupant ; 
nata,  qnod  freqnenter  acddit,  si  qui-  for  hefore  occupation,  it  belongs  to 
dem  mediam  partem  fluminis  tenet,  no  one.  But  when  an  island  is 
communis  est  eorum  qui  ab  utraque  formed  in  a  river,  which  frequently 
parte  fluminis  prope  ripam  pnedia  happens,  if  it  is  placed  in  the  middle 
possident,  pro  modo  latitudinis  cu-  of  it,  it  belongs  in  common  to  those 
jusqne  fundi,  qu»  latitudo  prope  who  possess  the  lands  near  the 
ripam  sit.  Quod  si  alteri  pard  proxi-  banks  on  each  side  of  the  river,  in 
mior  sit,  eorum  est  tantum  qui  ab  ea  proportion  to  the  extent  of  each 
parte  prope  ^ripam  prsedia  possident.  man's  estate  adjoining  the  banks. 
Quod  si  aliqua  parte  divisum  sit  flu-  But,  if  the  island  is  nearer  to  one 
men,  deinde  infra  unitum,  agrum  ali-  side  than  the  other,  it  belongs  to 
cqjus  in  formam  insulas  redegerit,  those  persons  only  who  possess  lands 
ejusdem  permanet  is  ager  ctgus  et  contiguous  to  the  bank  on  that  side, 
fuerat  If  a  river  divides  itself  and   after- 

wards unites  again,  thus  giving  to 
any  one's  land  the  form  of  an  island, 
the  land  still  continues  to  belong  to 
the  person  to  whom  it  belonged 
before. 

D.  xli.  1.  7.  3,  4. 

An  island  formed  by  a  stream  cutting  oS  a  portion  of  land 
could  not  be  supposed  to  belong  to  any  one  but  its  former 
owner.  But  if  the  island  was  formed  by  the  bed  of  the  river 
becoming  dry  in  any  part  it  might  be  doubtful  to  whom  it  be- 
longed. The  bed  of  a  river,  as  long  as  the  river  flowed  over 
it,  was  pubUc.  Ille  alveus  quern  sihijlumen  fecit y  et  sipriva- 
tm  antea  fuityincipit  tamen  esse  publicus  (D.  xliii.  12.  1.  7) ; 
or  rather  the  use  of  it  was  public,  while  the  soil  itself  was  the 
property  of  the  private  individuals  to  whom  the  soil  of  the 
banks  belonged,  and  therefore  when  the  bed  was  dried,  when  it 
had  ceased  to  be  subject  to  public  use,  the  private  owners  re- 
sumed the  rights  of  ownership  over  it,  quum  exsiccatus  esset 
alveuSy  proximorum  Jit,  quia  jam  populus  eo  non  utitur, 
(D.  xli.  1.  30.  1.)  If  the  bed  was  not  wholly  but  partially 
dried,  the  island  formed  would  belong  to  the  owner  of  the 
nearest  bank ;  if  it  lay  entirely  on  one  side  of  the  stream,  or 
if  it  lay  partly  on  one  side  and  partly  on  the  other,  it  would 
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belong  to  the  owners  of  both  banks  in  snch  proportion  as  a 
line  cLrawn  from  the  middle  of  the  stream  would  divide  it. 

23.  Quod  si  naturali  alveo  in  xmi-  23.  If  a  river,  entirely  forsaking 
yersum  derelicto,  alia  parte  fluere  its  natural  channel,  begins  to  flow  in 
coepeiit,  prior  quidem  alveus  eonim  another  direction,  the  old  bed  of  the 
est  qui  prope  ripam  ejus  pnedia  pos-  river  belongs  to  those  who  possess 
sident,  pro  modo  scilicet  latitudinis  the  lands  a^oining  its  banks,  in  pro- 
ci;uusque  agri,  qua  latitudo  prope  portion  to  the  extent  that  their  re> 
ripam  sit.  Novus  autem  alveus  ejus  spective  estates  adjoin  the  banks, 
juris  [esse  indpit,  ctgus  et  ipsum  The  new  bed  follows  the  condition  of 
flumen,  id  est  publicus.  Quod  si  post  the  river,  that  is,  it  becomes  public, 
aliquod  tempus  ad  priorem  alveum  And,  if  after  some  time  the  river 
reversum  fuerit  flumen,  rursus  novus  returns  to  its  former  channel,  the 
alveus  eorum  esse  incipit  qui  prope  new  bed  again  becomes  the  property 
ripam  ejus  praedia  possident.  of  those  who  possess  the  lands  con- 
tiguous to  its  banks. 

D.  xli.  1.  7.  6. 

It  might  happen  that  the  soil  over  which  the  river  flowed 
was  known  to  have  belonged  to  a  different  person,  and  not  to  the 
owners  of  the  adjacent  banks.  If  the  river  changed  its  chan- 
nel  and  left  the  soil  dry,  to  whom  was  the  recovered  land  to 
belong,  could  its  original  owner  claim  it,  or  was  the  presump- 
tion of  law  so  fixed  in  favour  of  the  owners  of  the  adjacent 
banks  that  nothing  was  admitted  to  rebut  it?  Gaius  says 
that  strict  law  was  against  the  original  owner,  but  adds,  vix  est 
ut  id  ohtineat  (D.  xli.  1.  7.  5) ;  equity  would  hardly  allow  such 
strictness  to  prevail  in  all  cases. 

24.  Alia  sane  causa  est,  si  cqjus  24.  The  case  is  quite  different  if 
totus  ager  inundatus  fuerit :  neque  any  one's  land  is  completely  inun- 
enim  inundatio  fundi  speciem  com-  dated;  for  the  inundation  does  not 
mutat,  et  ob  id  si  recesserit  aqua,  alter  the  nature  of  the  land,  and 
palam  est  eum  fundum  ejus  manere  therefore,  when  the  waters  have  re- 
ctgus  et  fait  ceded,  the  land  is  indisputably  the 

property  of  its  former  owner. 

D.  xU.  1.  7.  6, 

An  inundation  is  here  contrasted  with  a  change  in  the  course 
of  a  river.  A  field  overflowed  with  water  is  still  a  field,  and 
as  much  belongs  to  its  owner  as  if  it  were  dry. 

Ortolan,  in  a  note  on  this  section,  denies  that  islands  formed 
in  the  beds  of  rivers  were  regarded  as  having  been  originally 
the  property  of  the  owners  of  the  adjacent  banks,  and  thinks 
that  they  were  looked  on  as  new  property  acquired  by  acces- 
sion. The  passage  he  chiefly  relies  on  is  an  extract  from 
Proculus  given  in  the  Digest  (xli.  1.  66),  in  which  Proculus 
says,  that  if  an  island  formed  entirely  on  your  side  of  the 
river,  and  therefore  belonging  only  to  you,  is  increased  by  al- 
luvion so  as  to  approach  in  part  nearer  to  the  opposite  bank» 
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it  nevertheless  all  belongs  to  you.  This  is  an  instance  in 
which  it  would  seem  that  one  of  two  rules  must  necessarily 
give  way,  either  that  of  the  dry  soil  in  the  bed  of  a  river  being 
divided  by  a  line  drawn  from  the  middle  of  the  river  between 
the  proprietors  of  the  two  banks,  or  that  of  alluvial  soil  being 
acquired  by  accession.  But  it  is  to  be  observed  that,  when 
the  question  of  the  property  in  the  island  was  settled,  which 
it  would  be  at  once  if  the  island  was  entirely  on  one  side,  the 
island  was  looked  on  as  itself  a  new  bank^  and  the  space  of 
water  between  it  and  the  opposite  bank  as  a  separate  river. 
An  island  might  thus  be  increased  by  alluvion  beyond  the 
middle  of  the  original  stream  and  yet  not  beyond  the  middle 
of  the  new  one.  Proculus  immediately  goes  on  to  say  that  if 
the  space  between  the  island  and  the  opposite  bank  were  dried, 
half  of  the  dried  space  would  belong  to  the  owner  of  the  is- 
land, which,  if  the  island  was  looked  on  as  a  new  bank^  would 
be  in  strict  conformity  with  the  rule  that  the  dried  channel 
should  be  divided  between  the  actual  proprietors  of  the  banks 
irrespective  of  former  owners.  It  is  important  not  to  treat  the 
case  of  an  island  formed  in  the  middle  of  the  river  as  an  in- 
stance of  property  acquired  by  accession,  because,  as  the  island 
was  not  only  separable,  but  actually  separated  from  the  bank, 
the  test  of  acquisition  by  accession  which  we  have  given  could 
not  be  maintained.  If  the  island  were  regarded  as  a  new 
thing,  it  ought  to  be  publici  juris,  and  not  to  be  spoken  of  as 
belonging  by  accession  to  the  owners  of  the  banks ;  and  it  was 
from  seeing  this  that  Labeo  said  (D.  xli.  1.  66.  4),  insula,  qua 
in  Jlumine publico  nata  est,puhlica  esse  debet.  It  is  only  by 
regarding  it  as  a  piece  of  property  restored  to  the  presumptive 
owners,  that  we  can  account  for  its  becoming  immediately 
jprivati  Juris. 

25.  Cum  ex  aliena  materia  species  25.  Wlien  one  man  has  made  any- 
aliqna  facta  sit  ab  aliquo,  queen  solet  thing  with  materials  belonging  to 
quia  eomm  natnrali  ratione  dominus  another,  it  is  often  asked  which,  ao- 
sit,  utrom  is  qui  fecerit,  an  ille  potius  cording  to  natural  reason,  ought  to 
qui  materise  dominus  fuerit  Ut  ecce,  be  considered  the  proprietor,  whether 
si  quia  ez  alienis  uris  aut  olivis  aut  he  who  gave  the  form,  or  he  rather 
spicb  vinum  aut  oleum  aut  fromen-  who  owned  the  materials.  For  in- 
torn  fecerit,  aut  ex  alieno  auro  vel  ar-  stance,  suppose  a  person  has  made 
gento  Tel  sere  vas  allquod  fecerit,  vel  wine,  oil,  or  wheat,  from  the  grapes, 
ex  alieno  vino  et  melle  molsum  mis-  olives,  or  ears  of  com  belonging  to 
enerit,  vel  ex  medicamentia  alienis  another;  has  cast  a  vessel  out  of 
emplastmm  aut  coUyrium  compo-  gold,  silver,  or  brass,  belonging  to 
suerit,  Tel  ex  aliena  lana  vestimen-  another ;  has  made  mead  vdth  another 
turn  fecerit,  vel  ex  alienis  tabulis  man's  wine  and  honey ;  has  composed 
navem  vel  armarium  vel  subseUium  a  plaster,  or  eye-salve,  with  another 
fabricaverit  Et  post  multas  Sabi-  man's  medicaments;  has  made  a 
nianormn  et    ProeoleiaDorum   am-  garment    with  another's   wool;    or 


190 


LIB.  II.    TIT.  I. 


biguitates  placuit  media  sententia 
ezistlmantiuin,  si  ea  Bpecies  ad  ma- 
teriam  reduci  possit,  eum  videri  do- 
minum  ease,  qm  materise  dominus 
fueht;  si  non  possit  reduci,  eum 
potius  intelligi  dominmn,  qui  fecerit : 
ut  ecce,  vas  conflatum  potest  ad 
rudem  massam  seris  vel  argenti  Tel 
auri  reduci ;  Tinam  autem  aut  oleum 
aut  frumentnm  ad  uvas  et  olivas  et 
spicas  reverti  non  potest,  ao  ne  mul- 
6um  quidem  ad  vinum  et  mel  resolvi 
potest  Quod  si  partim  ex  sua  ma- 
teria partim  ex  aliena  specimen  ali- 
quam  fecerit  quis,  yeluti  ex  suo  vino 
et  alieno  melle  mulsum  miscuerit,  aut 
ex  suis  et  alienis  medioamentis  em- 
plastrum  aut  collyrium,  aut  ex  sua 
lana  et  aliena  vestimentum  fecerit, 
dubitandum  non  est  boc  casu  eum 
esse  dominum  qui  fecerit,  cum  non 
solum  operam  suam  dedit,  sed  et 
partem  ejusdem  materise  prsestavit. 


a  sbip,  a  cbest,  or  a  bencb,  with- 
anotber  man's  timber.  After  long 
controversy  between  the  Sabinians 
andProculeians,  a  middle  opinion  has 
been  adopted,  based  on  the  following 
distinction.  If  the  thing  made  can 
be  reduced  to  its  former  rude  ma- 
terials, then  the  owner  of  the  mate- 
rials is  also  considered  the  owner  of 
the  thing  made:  but,  if  the  thing 
cannot  be  so  reduced,  then  he  who 
made  it  is  the  owner  of  it.  For  ex- 
ample, a  vessel  when  cast,  can  easily 
be  reduced  to  its  rude  materials  of 
brass,  silver,  or  gold;  but  .wine,  oil, 
or  wheat,  cannot  be  reconverted  into 
grapes,  olives,  or  ears  of  com ;  nor 
can  mead  be  resolved  into  wine  and 
honey.  But,  if  a  man  has  made  any 
thing,  pordy  with  his  own  materials 
and  partly  with  the  materials  of 
another,  as,  if  he  has  made  mead 
with  his  own  wine  and  another  man's 
honey,  or  a  plaster  or  eye-salve, 
partly  with  his  own,  and  partly  with 
another  man's  medicaments,  or  a 
garment  with  his  own  and  also  with 
another  man's  wool,  then  in  such 
cases,  he  who  made  the  thing  is  un- 
doubtedly the  proprietor;  since  he 
not  only  gave  his  labour,  but  ftir- 
nished  also  a  part  of  the  materials. 

Gai.  ii.  79;  D.  xli.  1.  7.  7;  D.  vi.  1.  6.  1 ;  D.  xli.  1.  27.  1. 

When  materials  belonging  to  different  persons  were  mixed 
together,  or  one  person  bestowed  his  labour  on  the  materials  of 
another,  although  one  person  only  might  be  the  owner  of  the 
product,  yet  he  did  not  become  so  at  the  expense  of  others. 
He  was  obUged  to  pay  those  whose  materials  or  labour  had 
been  employed  the  value  of  their  respective  materials  or  labour, 
and  was  liable  to  a  condictio  or  personal  action  (see  Introd. 
sec.  108)  for  the  enforcement  of  the  payment.  He  himself 
could  claim  the  product  itself  by  vindicatio,  or  real  action, 
given  only  to  the  owner  of  a  thing.  The  jurists  very  commonly 
speak  of  a  person  being  able  to  vindicate  a  thing  as  a  mode 
of  saying  that  he  is  the  owner,  the  test  of  ownership  being 
whether  the  supposed  owner  could  or  could  not  claim  the 
thing  by  vindicatio. 

Supposing  a  person  formed  a  thing  with  materials  belonging 
to  another,  which  was  the  one  that  could  claim  it  by  a  real 
action,  the  maker  of  the  thing  or  the  owner  of  the  materials  ? 
The  Proculeians  said,  the  thing  is  a  new  thing  and  its  maker  is 
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the  owner ;  the  Sabinians  said,  the  materials  remain,  although 
their  form  is  changed,  and  their  proprietor  is  the  owner  of  the 
thing  made.  The  distinction  sanctioned  by  Justinian  decided 
the  question  according  to  the  fact  of  there  being  or  not  being 
a  really  new  thing  made.  If  there  was,  then  the  reasoning  of 
the  Proculeians  held  good,  and  the  maker  becomes  the  owner  by 
a  species  of  occupation,  quia  quod  factum  est,  antea  nulliua 
fuerat.  If  the  tiling  made  was  only  the  old  materials  in  a  new 
form,  then  it  belonged  to  the  owner  of  the  materials,  in  ac- 
cordance with  the  opinion  of  the  Sabinians.  The  opinion  of 
each  school,  therefore,  was  admitted  where  the  facts  were  in  ac- 
cordance with  it. 

In  the  latter  p£u:t  of  the  section  Justinian  says  that  if  the 
materials  were  partly  the  property  of  the  maker,  the  thing  made 
certainly  belonged  to  him.  This  must  be  understood  strictly 
with  reference  to  the  case  spoken  of  in  the  text,  that,  namely, 
of  materials,  none  being  merely  accessory,  i.  e,  subordinate, 
to  the  others,  being  insepsurably  mixed  together.  If  some  of  the 
materials  were  only  accessory,  and  the  thing  made  was  not  a 
new  thing,  it  would  not  necessarily  belong  to  the  maker,  but 
would  only  belong  to  him  if  he  were  the  owner  of  the  principal 
materials;  and  if  the  different  materials  were  separable  from 
each  other,  they  would  still  belong  to  their  respective  owners. 

26.  Si  tamen    alienam  purpuram  26.  If,  however,  any  one  has  inter» 

Testimento  suo  quis  intexuit,  licet  woven  purple  helonging  to  another 
pretiosior  est  purpura,  accessionis  into  his  own  vestment,  the  purple,  al- 
vice  cedit  vestamento.  Et  qui  domi-  though  the  more  valuable,  attaches  to 
nus  fuit  purpur»,  adversus  eum  qui  the  vestment  as  an  accession,  and  its 
Bubnpuit,  habet  furti  actionem  et  former  owner  has  an  action  of  theft, 
condictionem,  sive  ipse  sit  qui  vesti-  and  a  condiction  against  the  person 
mentum  fecit,  sive  alius ;  nam  ex-  who  stole  it  from  him,  whether  it  was 
tincte  res,  licet  vindicari  non  possint,  he  or  some  one  else  who  made  the  vest- 
eondiei  tamen  a  fnribus  et  quibusdam  ment.  For  although  things  which 
■liis  possessoribus  possunt.  have  perished  cannot  be  reclaimed 

by  vindication,  yet  this  gives  ground 
for  a  condiction  against  the  thief,  and 
against  many  other  possessors. 

'  D.  X.  4.  7.  2;  Oat.  ii.  79. 

This  is  an  instance  of  what  is  termed  by  commentators 
adjunctio.  The  owner  of  a  thing  in  the  possession  of  another 
could  bring  an  action  called  ad  exhihendum,  to  make  the  per- 
son, in  whose  possession  it  was,  produce  or  exhibit  it,  so  that 
the  owner,  if  he  could  establish  his  claim  to  it  by  vindication, 
might  be  sure  that  it  was  not  made  away  with.  Ulpian  says, 
in  the  Digest  (x.  4.  7.  2),  that  a  person  whose  purple  was  inter- 
woven could  bring  an  action  ad  exhihendum  against  the  owner 
of  the  vestment.     This,  which  is  as  much  as  to  say  that  the 
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owner  of  the  purple  is  still  its  owner,  seems  at  variance  with 
what  Justinian  says  here  of  the  purple  acceding  to  the  vestment, 
and  of  the  person,  qui  daminus  fuit  purpuroi,  having  only  a 
personal  action.  Their  respective  decisions  would,  however, 
be  rights  according  as  the  purple  was  not  or  was  an  insepa- 
rable part  of  the  vestment.  Supposing  the  purple  was  so  inter- 
woven that  it  could  again  be  separated,  then  its  owner,  remain- 
ing its  owner,  could  bring  an  action  ad  exhihendum.  If  it 
were  made  an  inseparable  part  of  the  vestment,  if  it  were  an 
extincta  res^  i.  e.  could  no  more  have  a  separate,  distinct 
existence,  then,  being  by  its  nature  accessory  to  the  vestment, 
it  would  become  the  property  of  the  owner  of  the  vestment, 
and  its  former  owner  would  only  have  a  personal  action  to 
recover  its  value. 

Quibusdam  possessorihus.  The  word  quibusdam  is  used  to 
exclude  bonajide  possessors  of  the  res  extincta^  who  had  not 
done  anything  to  cause  it  to  perish.  Against  an  actual  thief  an 
actio  furti  and  a  condiciio  might  be  brought,  against  others 
only  a  condictio.     (Theophil.  Paraphr.) 

27.  If  materials  belonging  to  two 
persons  are  mixed  together  by  their 
routoal  consent,  whatever  is  thence 
produced,  is  common  to  both,  as  if, 
for  instance,  they  have  intermixed 
their  wines,  or  melted  together  their 
gold  or  silver.  And  although  the 
materials  are  different  which  are  em- 
ployed in  the  admixture,  and  thus  a 
new  substance  is  formed,  as  when 
mead  is  made  with  wine  and  honey, 
or  electrum  by  fusing  together  gold 
and  silver,  the  rule  is  the  same ;  for 
in  this  case  the  new  substance  is 
undoubtedly  common.  And«if  it  is  by 
chance,  and  not  by  the  intention  of 
the  proprietors,  that  materials,  whe- 
ther similar  or  different,  are  mixed 
together,  the  rule  is  still  the  same. 

D.  xli.  1.  7-9. 

This  union  of  liquids  is  termed  by  commentators  confusio. 
When  the  product  became  common  property,  then  any  of  the 
joint  proprietors  could  procure  their  own  share  to  be  given  up 
to  them  by  bringing  an  action  called  communi  dividendo, 

28.  If  the  wheat  of  Titius  is  mixed 


27.  Si  duorum  materia  ex  volun- 
tate  dominorom  confusse  sint,  totum 
id  corpus  quod  ex  confusione  fit,  utri- 
nsque  commune  est;  velud  si  qui 
vina  sua  confuderint,  aut  massas  ar- 
gent! vel  auri  conflaverint  Sed  etsi 
divers»  materise  sint,  et  ob  id  pro- 
pria species  facta  sit,  forte  ex  vino  et 
melle  mulsum,  aut  ex  auro  et  argento 
electrum,  idem  juris  est :  nam  et  eo 
casu  oommunem  esse  speciem  non 
dubitatnr.  Quod  si  fortuitu  et  non 
voluntate  dominorum  confusse  fuerint 
vel  diversse  materiae,  vel  quae  ejusdem 
generis  sunt,  idem  juris  esse  placuit 


28.  Quod  si  frumentum  Titii  fni- 
mento  tuo  mixtum  fuerit,  si  quidem 
ex  voluntate  vestra,  commune  erit; 
quia  singula  corpora,  id  est,  singula 
grana  quffi  ci]gusque  propria  fnerunt, 
ex  consensu  vestro  communicata  sunt. 


with  yours,  when  this  takes  place  by 
your  mutual  consent,  the  mixed  heap 
belongs  to  you  in  common ;  because 
each  body,  that  is,  each  gndn,  which 
before  was  the  property  of  one  or 
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Quod  si  casn  id  mixtam  ftierit,  vel 
Tidns  id  miscuerit  sine  toa  voluntate, 
non  videtur  commnne  esse,  quia  sin- 
gula coipora  in  sua  substantia  du- 
rant;  nee  magis  istis  casibus  com- 
mune fit  ihunentum,  quam  grex  in- 
telligitor  esse  communis,  si  pecora 
Titii  tuis  pecoribus  mixta  fuerint. 
Sed  si  ab  alterutro  yestrum  totum  id 
firumentnm  retineatur,  in  rem  quidem 
actio  pro  modo  frumenti  cigusque 
competit ;  arbitrio  autem  judicis  con- 
tinetur,  ut  ipse  sestimet  quale  cujus- 
qoe  fnunentom  fuerit 


other  of  you,  has  by  your  mutual 
consent  been  made  your  common 
property;  but,  if  the  intermixture 
were  accidental,  or  made  by  Titius 
without  your  consent,  the  mixed 
wheat  does  not  then  belong  to  you 
both  in  common ;  because  the  grains 
still  remain  distinct,  and  retain  their 
proper  substance.  The  wheat  in  such 
a  case  no  more  becomes  common  to 
you  both,  than  a  flock  would  be,  if 
the  sheep  of  Titius  were  mixed  with 
yours ;  but,  if  either  one  of  you  keep 
the  whole  quantity  of  mixed  wheat, 
the  other  has  a  real  action  for  the 
amount  of  wheat  belonging  to  him, 
but  it  is  part  of  the  duty  of  the  judge 
to  estimate  the  quality  of  the  wheat 
belonging  to  each. 

D.  vi.  1.  4,  5. 

This  mixing  together  of  things  not  liquid  is  termed  hy  com- 
mentators commixtio.  If  the  things  mixed,  still  remaining  the 
property  of  their  former  owners,  were  easy  to  separate  again, 
as,  for  instance,  sheep  united  in  one  flock,  when  one  owner 
brought  his  claim  by  vindication  his  property  was  restored  to 
him  without  difiSculty ;  but  if  there  was  diflBculty  in  separating 
the  materials  from  each  other,  as  in  dividing  the  grains  of 
wheat  in  a  heap,  the  obvious  mode  would  be  to  distribute  the 
whole  heap  in  shares  proportionate  to  the  quantity  of  wheat 
belonging  to  the  respective  owners.  But  it  might  happen  that 
the  wheat  mixed  together  was  not  all  of  the  same  quality,  and 
therefore  the  owner  of  the  better  kind  of  wheat  would  lose  by 
having  a  share  determined  in  amount  only  by  the  quantity  of 
his  wheat ;  and  the  judge  therefore  was  permitted  to  exercise 
his  judgment  {in  arbitrio  continetur — see  In  trod.  sec.  1 08) 
how  great  an  addition  ought  to  be  made  to  his  share  to  com- 
pensate for  the  superior  quality  of  the  wheat  originally  be- 
longing to  him. 


29.  Cum  in  suo  solo  aliquis  ex 
aliena  materia  eedificaverit,  ipse  intel- 
ligitor  dominus  sedificii;  quia  omne 
quod  iniedificatur,  solo  cedit  Nee 
tamen  ideo  is  qui  materiee  dominus 
fnerat,  desinit  dominus  ejus  esse ;  sed 
tantisper  neque  vindicare  eam  potest, 
neque  ad  exhibendum  de  ea  re  agere, 
propter  legem  duodecim  tabularum, 
qua  cayetur  ne  quis  tignum  alienum 
sdibus  Buis  junctum  eximere  cogatur, 
sed  duplum  pro  eo  pnestet  per  ac< 


29.  If  a  man  builds  upon  his  own 
ground  with  the  materials  of  another, 
he  is  considered  the  proprietor  of  the 
building,  because  everything  built  on 
the  soil  accedes  to  it.  The  owner  of 
the  materials  does  not,  however,  cease 
to  be  owner,  only  while  the  building 
stands  he  cannot  claim  the  materials, 
or  demand  to  have  them  exhibited,  on 
account  of  the  law  of  the  Twelve 
Tables,  providing  that  no  one  is  to  be 
compelled  to  take  away  the  tignum  oi 
O 
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tionem  qne  yocatnr  de  Ugno  ii^imcto.  another  which  has  heen  made  part  of 
Appellatione  autem  tigni  omnis  ma-  his  own  building,  but  that  he  may  be 
teria  significatur,  ex  qua  aedificia  fiunt  made,  by  the  action  de  Ugno  iujuncto, 
Quod  ideo  proYisum  est,  ne  eedificia  to  pay  double  the  ralue;  and  under 
rescind!  necesse  sit ;  sed  si  aliqua  ex  the  term  tignum  all  materials  for 
causa  dirutum  sit  ledificium,  poterit  building  are  comprehended.  Theob- 
materise  dominus,  si  non  fuerit  du-  ject  of  this  provision  was  to  prerent 
plum  jam  persecutus,  tunc  earn  yin-  the  necessity  of  buildings  being  pulled 
dicare  et  ad  exhibendum  de  ea  re  down.  But  if  the  building  is  de- 
agere.  stroyed   irom   any  cause,  then  the 

owner  of  the  materials,  if  he  has  not 
already  obtained  the  double  yalue, 
may  reclaim  the  materials,  and  de- 
mand to  have  them  exhibited. 

Gil.  ii.  73 ;  D.  xli.  1.  7. 10. 

Materials,  although  forming  part  of  a  hnilding  helonging  to 
the  owner  of  the  ground,  were  not  considered  themselves  as 
necessarily  helonging  to  the  owner  of  the  huilding.  They  were 
still  the  property  of  the  person  to  whom  they  had  belonged 
before  being  employed  in  the  building.  They  were  separable 
from  the  soil,  and,  if  a  special  law  had  not  prevented  it, 
could  have  been  claimed  by  their  owner,  and  their  production 
enforced  by  an  action  ad  exhibendum.  The  Twelve  Tables 
forbad  this  with  a  view  of  preventing  the  needless  destruction 
of  buildings  ne  (Bdificia  rescindi  necessa  sit.  They  suspended 
the  right  of  claiming  the  materials,  or  bringing  an  action  ad 
exhibendum  until  the  building  was  destroyed.  When  it  was 
destroyed  in  any  way  {aliqua  ex  causa)  the  material  might  be 
reclaimed,  or  an  action  ad  exhibendum  brought.  Meanwhile, 
by  an  action  termed  de  tigno  injuncto  their  owner  might,  if  he 
preferred,  recover  double  their  value,  forfeiting,  however,  thereby 
all  right  of  eventually  reclaiming  them. 

Such  was  the  law  when  the  builder  employed  the  materials 
of  another  quite  innocently.  If  this  conduct  was  tainted  with 
mala  Jides,  as  it  would  be  if  he  knew  that  the  materials  did 
not  belong  to  him,  the  law  of  the  Twelve  Tables  still  prevented 
the  materials  being  at  once  reclaimed  by  the  compulsory  de- 
struction of  the  building ;  but  an  action  ad  exhibendum  was 
permitted  to  be  brought  as  a  means  of  punishing  the  builder. 
(D.  vi.  1.  28.  6.)  The  effect  of  this  action  in  such  a  case  was 
that  the  defendant,  not  producing  the  thing  demanded,  was 
condemned  in  such  a  sum  as  the  judge  thought  right  as  a 
punishment  for  his  having  put  it  out  of  his  power  to  produce 
it — quasi  dolofecerit  quoniinus  possideat,     (D.  xlvii.  3.  1.  2.) 

80.  £x  diyerso,  si  quis  in  alieno  30.  On  the  contraiy,  if  any  one 

Bolo  sua  materia  domum  lediflcaverit,  builds  with  his  own  materials  on  the 

illius  fit  domus  cigus  et  solum  est  ground  of  another,  the  building  be- 

Sed  hoc  casu  materi»  dominus  pro-  comes  the  property  of  him  to  whom 
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prietiatem  ejtxs  amittit,  quia  Toluntate  the  ground  belongs.  Bat  in  this  ease 
eJQs  intelligitnr  alienata,  utique  si  the  owner  of  the  materials  loses  his 
Don  ignorabat  se  in  alieno  solo  ledifi-  property,  because  he  is  presmned  to 
care;  et  ideo  licet  dimta  sit  domos,  have  volnntarily  parted  with  them, 
matariam  tamen  vindicare  non  potest,  that  is,  if  he  knew  he  was  building 
Certe  illud  constat,  si  in  possessione  upon  another's  land ;  and,  therefore, 
eoDStitato  tedificatore,  soli  dominus  if  the  building  should  be  destroyed, 
petat  domum  suam  esse,  neo  solvat  he  cannot,  even  then,  reclaim  the 
pretium  materise  et  mercedes  fabro-  materials.  Of  course,  if  the  person 
ram,  poBse  enm  per  exceptionem  doli  who  builds  is  in  possession  of  the 
maH  rei>eUi,  utique  si  bon»  fidei  pos-  soil,  and  the  owner  of  the  soil  claims 
sessor  fuerit  qui  edificavit ;  nam  sci-  the  building,  but  refuses  to  pay  the 
enti  alienum  solum  esse  potest  objici  price  of  the  materials  and  the  wages 
culpa,  quod  «edificaverit  temere  in  eo  of  the  workmen,  the  owner  may  be 
solo  quod  intalligeret  alienum  esse,      repelled  by  an  exception  of  dolus  ma- 

lusy  provided  the  builder  was  in  pos- 
session bona  fide.  For  if  he  knew 
that  he  was  not  the  owner  of  the  soil, 
it  might  be  objected  that  he  was 
wrong  to  build  on  ground  which  he 
knew  to  be  the  property  of  another. 

D.  xli.  1.  7.  12. 

If  a  person  used  his  own  materials  in  building  on  the  land 
of  another,  he  must  have  done  so  either  knowing  or  not  knowing 
that  the  land  was  not  his  own.  If  he  did  not  know  this,  then, 
when  the  building  was  destroyed,  he  could  reclaim  the  materials; 
or,  if  he  was  in  possession  of  the  building)  could  refuse  to 
deliver  it  to  the  owner  unless  he  was  indemnified  for  his  ex- 
penses, at  least  so  far  as  they  had  been  incurred  profitably  to 
the  owner  of  the  soil.  If  he  did  know  that  the  land  was  not 
his  own,  the  text,  adopting  the  words  of  Gains  (D.  xli.  1.  7. 12), 
says  that  he  entirely  lost  all  property  in  the  materials,  and 
was  considered  to  have  voluntarily  alienated  them.  There  are 
passages  both  in  the  Digest  and  Code  not  quite  in  accordance 
with  this  decision,  and  which  would  make  it  appesu:  that,  if  the 
owner  of  the  materials  could  show  that  it  was  not  his  intention 
to  give  them  to  the  owner  of  the  land,  he  could  recover  them 
or  their  value.     (D.  v.  3.  38 ;  Cod.  iii.  32.  2 ;  C.  iii.  32.  6.) 

Dolus  mains  (opposed  to  dolus, bonus,  artifice  which  the  law 
considers  honestly  employed)  means  fraud.  When  a  plaintiff 
was  repelled  by  an  exception  of  fraud,  such  words  as  these 
were  introduced  in  the  intentio  of  the  action :  si  in  ea  re  nihil 
dolo  tnalo  Auli  Agerii  factum  sit,  neque  fiat,  (See  In  trod, 
sec.  106.) 

SI.  Si  Titiua  alienam  plantam  in  81.  If  Titius  places  another  man*s 

solo  8U0  posuerit,  ipsius  erit,  et  ex  plant  in  ground  belonging  to  himself, 
diverso  si  Titius  suam  plantam  in  the  plant  will  belong  to  Titius;  on 
Mterii  solo  posuerit,  Meevii  planta  the  contrary,  if  Titius  places  his  own 
erit:  si  mode  utroque  casu  radices      plant  in  the  ground  of  MfCTius,  the 
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egerit ;  ante  enim  quam  radices  ege- 
rit,  ejus  permanet  cigus  et  fuerai. 
Adeo  autem  ex  eo  tempore  quo  ra- 
dices agit  planta,  proprietas  ejus  com- 
mutatur,  ut  si  Ticini  arbor  ita  terram 
Titii  presserit  ut  in  ejus  fundum  ra- 
dices egerit,  IHtii  effici  arborem  dica- 
mus ;  rationem  enim  non  permittere 
ut  alterius  arbor  esse  intelligatur, 
quam  ci^us  in  fundum  radices  egisset. 
£t  ideo  prope  confinium  arbor  posita, 
si  etiam  in  vicini  fundum  radices  ege- 
rit, communis  fit 


plant  will  belong  to  Msvius — that  18« 
if,  in  either  case,  the  plant  has  taken 
root;  for,  before  it  has  taken  root,  it 
remains  the  property  of  its  former 
owner.  But  from  the  time  it  has 
taken  root,  the  property  in  it  is 
changed ;  so  much  so,  that  if  the  tree 
of  a  neighbour  presses  so  closely  on 
the  ground  of  Titius  as  to  take  root 
in  it,  we  pronounce  that  the  tree  be- 
comes the  property  of  Titius.  For 
reason  does  not  permit,  that  a  tree 
should  be  considered  the  property  of 
any  one  ebe  than  of  him,  in  whose 
ground  it  has  taken  root;  and  there- 
fore, if  a  tree,  planted  near  a  boun- 
dary extends  its  roots  into  the  lands  of 
a  neighbour,  it  becomes  common. 

GAi.ii.  74;  D.  xli.  1.7.  13. 

The  tree,  after  it  had  once  taken  root,  did  not  belong  to  its 
former  owner,  although  it  "was  afterwards  severed  firom  the  soil. 
It  would  seem  natural  that  it  should  belong  to  him,  because  it 
was  separable  from  the  soil,  and  did  not  become  a  part  of  it  more 
than  the  materials  of  a  building  became  part  of  the  soil ;  but 
the  jurist  considered  that  the  nourishment  it  had  drawn  firom 
the  soil  had  made  it  a  new  tree,  alia  facta  est  (D.  xli.  1.  26.  2), 
and  thus  the  owner  of  the  soil  claimed  it  by  occupation. 

When  the  text  says  that  the  tree  which  strikes  root  into  the 
soil  of  Titius  belongs  to  Titius,  this  is  only  to  be  understood 
of  a  tree  of  which  all  the  roots  are  in  the  soil  of  Titius.  If 
only  some  of  the  roots  were  in  the  soil  of  Titius,  the  tree 
would  belong  partly  to  Titius,  partly  to  its  former  owner. 


82.  Qua  ratione  autem  plantie  qusB 
terra  coalescunt,  solo  cedunt,  eadem 
ratione  frumenta  quoque  que  sata 
sunt,  solo  cedere  intelliguntur.  Gete- 
rum  sicut  is  qui  in  alieno  solo  eedifi- 
caverit,  si  ab  eo  dominus  petat  sedifi- 
cium,  defend!  potest  per  exceptionem 
doli  mali  secundum  ea  quse  diximus, 
ita  ejusdem  exceptionis  auxilio  tutus 
esse  potest  is  qui  alienum  Amdum 
sua  impensa  bona  fide  conseruit. 


82.  As  plants  rooted  in  the  earth, 
accede  to  the  soil,  so,  in  the  same 
way,  grains  of  wheat  which  have  been 
sown  are  considered  to  accede  to  the 
soil.  But  as  he,  who  has  built  on  the 
ground  of  another,  may,  according  to 
what  we  have  said,  defend  himself  by 
an  exception  of  dolut  malus^  if  the 
proprietor  of  the  ground  claims  the 
building;  so  also  he  may  protect 
himself  by  the  aid  of  the  same  ex- 
ception, who,  at  his  own  expense  and 
acting  bona  fide^  has  sown  another 
man's  land. 


Gai.  ii.  75,  76 ;  D.  xU,  1.  9. 


83.  LitersB  quoque,  licet  aureae  sint, 
perinde  chards  membranisque  cedunt, 
ac  solo  cedere  solent  ea  qu»  ineedifi- 


33.  Written  characters,  although  of 
gold,  accede  to  the  paper  or  pareh- 
ment  on  which  they  are  written,  just 
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AS  whatever  is  built  on,  or  sown  in, 
the  soil,  accedes  to  the  soil.  And 
therefore,  if  Titius  has  written  a 
poem,  a  history,  or  an  oration,  on 
your  paper  or  parchment,  you,  and 
not  Titius,  are  the  owner  of  the  writ- 
ten pc^er.  But  if  you  claim  your 
books  or  parchments  from  Titius,  but 
refuse  to  defray  the  expense  of  the 
writing,  then  Titius  can  defend  him- 
self by  an  exception  of  dohu  malui ; 
that  is,  if  it  was  bona  fide  that  he  ob- 
,  talned  possession  of  the  papers  or 

parchments. 

Gai.  ii.  77;  D.  xli.  1.9.1. 

This  is  a  case  in  which  property  is  really  acquired  hy  what  is 
termed  the  right  of  accession.  The  letters  are  inseparable  firom, 
and  subordinate  to,  the  substance  on  which  they  are  written,  and 
become  at  once  the  property  of  the  owner  of  diat  substance. 


emtur  aat  insemntur :  ideoque  si  in 
chartis  membranisve  tuis  carmen  yei 
historiam  vel  orationem  Titius  scrip- 
sent,  ht^us  corporis  non  Titius  sed 
ta  dominus  esse  videris.  Sed  si  a 
Titio  petas  tnos  libros  tuasve  mem- 
branas,  nee  impensas  scriptursB  sol- 
vere paratus  sis,  potent  se  Titius 
defendere  per  exceptionem  doU  mali, 
ntiqne  si  earum  chartarum  membra- 
naromve  possessionem  bona  fide  nac- 
tosest 


34.  Si  quia  in  aliena  tabula  pinx- 
erit,  qmdam  pntant  tabulam  picturss 
cedere ;  aliis  ridetur  picturam  quails- 
comque  sit,  tabule  cedere.  Sed  nobis 
videtur  melius  esse  tabulam  pictures 
cedere :  ridiculum  est  enim  picturam 
Apellis  vel  Parrhasii  in  accessionem 
vilissims  tabulee  cedere.  Unde  si  a 
domino  tabulie  imaginem  possidente, 
is  qui  pinxit  eam  petat,  neo  soWat 
pretium  tabulse,  poterit  per  exceptio- 
nem doli  mall  submoveri.  At  si  is 
qui  pinxit  possideat,  consequens  est 
ut  utilis  actio  domino  tabul»  adversus 
eum  detur:  quo  casu,  si  non  solvat 
impensam  pictune,  poterit  per  excep- 
tionem doli  mali  repelh,  utique  si 
bona  fide  possessor  Aierit  iUe  qui 
picturam  imiK>8uit.  Blud  enim  palam 
est  quod,  sive  is  qui  pinxit  subripuit 
tabulas,  sive  alius,  competit  domino 
tabularum  furti  actio. 


34.  If  a  person  has  painted  on  the 
tablet  of  another,  some  think  that  the 
tablet  accedes  to  the  picture,  others, 
that  the  picture,  of  whatever  quality 
it  may  be,  accedes  to  the  tablet  It 
seems  to  us  the  better  opinion,  that 
the  tablet  should  accede  to  the  pic- 
ture ;  for  it  is  ridiculous,  that  a  paint- 
ing of  Apelles  or  Parrhasius  should 
be  but  the  accessory  of  a  thoroughly 
worthless  tablet.  But  if  the  owner  of 
the  tablet  is  in  possession  of  the  pic- 
ture, the  painter,  should  he  claim  it 
from  him,  but  refuse  to  pay  the  value 
of  the  tablet,  may  be  repelled  by  an 
exception  of  dolus  malus.  If  the 
painter  is  in  possession  of  the  picture, 
it  follows  that  the  owner  of  the  tablet 
is  entitled  to  a  vtili$  actio  against 
him ;  and  in  this  case,  if  the  owner 
of  the  tablet  does  not  pay  the  value 
of  the  picture,  he  may  also  be  repelled 
by  an  exception  of  dohu  nudus;  that 
is,  if  the  painter  obtained  possession 
bona  fide.  If  the  tablet  has  been 
stolen,  whether  by  the  painter  or  any 
one  else,  the  owner  of  the  tablet  may 
bring  an  action  of  theft. 

Gai.  ii.  78;  D.  xli.  1.  9.  2. 

-As  written  characters  belong  to  the  owner  of  the  substance 
on^  which  they  are  written,  so  it  would  seem  to  follow  that  a 
painting  also  would  belong  to  the  owner  of  the  substance  on 
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which  it  was  painted;  and  Paul  (D.  vi.  1.  23.  3)  decides  that 
it  does^  saying  that  the  painting  could  not  exist  without  the 
substance  on  which  it  was  painted^  and  therefore  acceded  to  it. 
Gains,  whose  opinion  is  adopted  in  the  text,  makes  the  great 
value  of  the  painting  the  reason  for  an  exception  to  the  rule. 
But  the  owner  of  the  tablet  or  substance,  on  which  the  painting 
was  painted,  had  in  one  way  something  of  the  rights  of  an  owner ; 
for  if  the  painter  was  in  possession  of  the  painting,  the  owner 
of  the  tablet  was  not  left  only  to  a  personal  action  for  the  value 
of  the  board,  but  could  claim  the  board  itself.  The  action  by 
which  he  did  so  was  termed  utilis,  because  it  was  only  an 
equitable  method  of  protecting  him.  The  direct  legal  power  of 
claiming  the  tablet  [vindicatio  recta)  was  in  the  painter  whose 
property  the  tablet  had  become ;  but  the  former  owner  of  the 
tablet  was  allowed  still  to  treat  it  as  bis,  in  order  to  compel  the 
painter  to  pay  its  value.  If,  when  the  actio  utilis  was  brought, 
the  painter  paid  the  value  of  the  tablet,  the  right  of  action  was 
at  an  end,  and  the  owner  of  the  tablet  could  not  get  posses- 
sion of  the  picture  by  offering  to  pay  its  value. 

The  expression  consequens  est  ut  utilis  actio,  &c.,  must  be 
taken  to  mean,  "  Under  the  circumstance  of  the  painter  pos- 
sessing, it  follows  that  a  utilis  actio  must  be  given»  as  a 
remedy,  to  the  owner  of  the  tablet." 

36.  Si  quis  a  non  domino  quern  35.    If    any    one    has    bona  fide 

dominum  esse  crediderit,  bona  fide  purchased  land  from  another,  whom 
ftindumemerit,velezdonationealiaye  he  believed  to  be  the  true  owner» 
qualibet  josta  causa  eque  bona  fide  when  in  fact  he  was  not,  or  has  kona 
acoeperit,  naturali  ratione  placuit  fide  acquired  it  from  such  a  person 
fructus  quos  percepit,  cyus  esse  pro  by  gift  or  by  any  other  good  title, 
cultura  et  cura;  et  ideo  si  postea  do-  natural  reason  demands  that  the 
minus  supervenerit,  et  fundum  lin-  fruits,  which  he  has  gathered,  shall 
dioet,  de  fructibus  ab  eo  consumpUs  be  his  in  return  for  his  care  and  cnl- 
agere  non  potest.  £i  yero  qui  alie-  ture.  And  therefore,  if  the  real  owner 
sum  fundum  sciens  i>ossederit,  non  afterwards  appears  and  claims  his 
idemooncessum  est :  itaque  cum  fundo  land,  he  can  have  no  action  for  fruits, 
etiam  fructus,  licet  consumpti  sint,  which  the  possessor  has  consumed, 
oogitur  restituere.  But  the  same  aUowance  is  not  made  to 

him,  who  has  knowingly  been  in  pos- 
session of  another's  estate;  and  there- 
fore, he  is  compelled  to  restore,  to- 
gether with  the  lands,  all  the  fruits, 
although  they  may  have  been  con- 
sumed. 

D.  xli.  1.48;  D.xxii.  1.15. 

Justinian  now  passes  to  the  interest  of  a  honafide  possessor 
and  an  usufructuary  in  the  fruits  of  land,  a  subject  to  which  he 
is  led  by  having  spoken  of  other  ways  in  which  the  interest  of 
the  owner  of  the  soil  was  limited. 
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A  person  would  be  said  to  possess  bona  fide  and  ex  justa 
^ausa  who  had  received  a  thing  from  a  person  he  beUeved  to  be 
the  owner  in  any  method  by  which  ownership  could  legally 


As  long  as  the  fruits  still  adhered  to  the  soil,  that  is,  were 
still  nngatfaered,  they  belonged  to  the  owner  of  the  soil.  If 
gathered,  but  not  consumed,  they  belonged  to  the  bona  Jide 
possessor  as  against  every  one  except  the  owner  of  the  soil. 
When  the  owner  of  the  soil  claimed  them,  they  became  his,  for 
they  had  only  been  the  property  of  the  bona  Jide  possessor 
interim  (D.  xli.  1.  48),  that  is,  provisionally;  but  if  they  had 
been  consumed,  the  owner  of  the  soil  could  not  recover  their 
value  from  the  bona  Jide  possessor.  The  mala  Jide  possessor, 
on  the  contrary,  was  obliged  to  give  the  value,  even  of  those 
that  were  consumed  {^estituere  fructus  consumptos). 

There  seems  little  doubt  that  the  interest  of  the  bona  Jide 
possessor  extended  over  all  the  fruits  of  the  land,  and  not  only 
over  those  produced  by  his  cultivation  and  care  (see  D.  xli.  1 . 
48),  although  Fomponius  (D.  xxii.  1.  15)  seems  to  limit  it  to 
the  latter. 

86.  Xb  ad  qvem  asnsfractas  fundi  36.  The  usufructaary  of  land  is 
pertinet,  non  aliter  frnctutun  dominus  not  owner  of  the  fruits  until  he  has 
efficitur,  quam  si  ipse  eos  perceperit;  himself  gathered  them;  and  there- 
et  ideo,  licet  maturis  frnctibus  non-  fore,  if  he  should  die,  while  the  fruits, 
dam  tamen  perceptis  decesserit,  ad  although  ripe,  are  yet  ungathered, 
faeredem  ejus  non  pertinent,  sed  they  do  not  belong  to  his  heirs,  hut 
domino  proprietatis  adquiruntur.  Ea-  are  the  property  of  the  owner  of  the 
dem  fere  et  de  eolono  dicuntur.  soil.    And  nearly  the  same  may  he 

said  of  the  colonu». 

The  interest  of  the  usufructuary  has  a  special  Title  (Tit.  14) 
devoted  to  it,  and  all  remarks  upon  it  may  be  reserved  till  we 
arrive  at  that  Title. 

Eademfere.  The  heirs  of  the  colonus  could  gather  fruits  not 
gathered  by  him,  for  his  rights  did  not  perish  with  him ;  but 
the  heirs  of  the  usufructuary  had  no  rights  transmitted  to  them, 
and  could  not  therefore  gather  fruits  which  he  had  not  gathered. 

87.  In  pecndum  fructu  etiam  foetus  37.  In  the  fruits  of  animals  are  in- 
est,  sicat  lac,  pill  et  lana.  Itaque  eluded  their  young,  as  well  as  their 
agni,  hsedi  et  vitnli  et  equuli  et  suculi  milk,  hair,  and  wool ;  and  therefore 
Btatim  naturali  jure  dominii  fruc-  lambs,  kids,  calves,  colts,  and  young 
tnarii  sunt  Partus  vero  ancills  in  pigs,  immediately  on  their  birth  be- 
fructu  non  est,  itaque  ad  dominum  come,  by  the  law  of  nature,  the  pro- 
proprietatis pertinet ;  absurdumenim  perty  of  the  usufructuary;  but  the 
videbatur  hominem  in  fructu  esse,  oflspring  of  a  female  slave  is  not  con- 
eam  omnes  fruotus  remm  natura  sidered  a  fruit,  but  belongs  to  the 
gratia  hominis  comparaverit  owner  of  the  property.  For  it  seemed 

absurd  that  man  should  be  reckoned 
a  fruit,  when  it  is  for  man's  benefit 
that  all  fruits  are  provided  by  nature. 
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D.  zxii.  1.  28,  pr.  and  1. 

Ulpian  gives,  as  a  reason  for  the  children  of  slaves  not  being 
infructii,  that  non  temere  ancill<B  ejus  rei  causa  comparantur 
ut  pariant,  (D.  v.  3.  27.)  There  were,  however,  many  ani- 
mals, cows  or  mares  for  instance,  used  for  draught,  that  could 
not  be  said  to  be  expressly  destined  to  bear  offspring,  and  yet 
their  offspring  was  infructu, 

38.  The  usufractoaiy  of  a  flock 
ought  to  replace  any  of  the  flock  that 
may  happen  to  die,  hy  supplying  the 
deficiency  out  of  the  young,  as  also 
Julian  was  of  opinion.  So,  too,  the 
usufructuary  ought  to  supply  the 
place  of  dead  vines  or  trees.  For  he 
ought  to  cultivate  with  care,  and  to 
use  everything  as  a  good  father  of  a 
family  would  use  it. 


88.  Sed  si  gregis  usumfmctum 
quia  haheat,  in  locum  demortuorum 
capitum  ex  foetu  fructuarius  summit- 
tere  dehet,  ut  Juliano  visum  est;  et 
in  viuearum  demortuarum  vel  arbo- 
rum  locum  alias  debet  substituere: 
recte  enim  colere  debet  et  quasi  bonus 
paterfamiHas. 


This  paragraph  relates  entirely  to  the  subject  of  Tide  4. 


30.  Thesauros  quos  quis  in  loco 
suo  invenerit,  divus  Hadrianus  natu- 
ralem  sequitatem  secutus  ei  concessit 
qui  invenerit;  idemque  statuit,  si  quis 
in  sacro  aut  religioso  loco  fortuito 
casu  invenerit.  At  si  quis  in  alieno 
loco,  non  data  ad  hoc  opera,  sed  for- 
tuito invenerit,  dimidium  inventori, 
dimidium  domino  soli  concessit;  et 
convenienter,  si  quis  in  Caesaris  loco 
invenerit,  dimidium  inventoris,  dimi- 
dium Ciesaris  esse  statuit.  Cui  con- 
veniens est,  ut  si  quis  in  fiscali  loco 
vel  publico  invenerit,  dimidium  ip- 
sius  esse,  dimidium  fisd  vel  civitatis. 


80.  The  Emperor  Hadrian,  in  ac- 
cordance with  natural  equity,  aUowed 
any  treasure  found  by  a  man  in  his 
own  land  to  belong  to  the  finder,  as 
also  any  treasure  found  by  ehance  in 
a  sacred  or  religions  place.  But 
treasure  found  without  any  express 
search,  but  by  mere  chance,  in  a  place 
belonging  to  another,  he  granted  half 
to  the  finder,  and  half  to  the  proprie- 
tor of  the  soil.  Consequently,  if  any- 
thing is  found  in  a  place  belonging 
to  the  emperor,  half  belongs  to  the 
finder,  and  half  to  the  emperor.  And, 
hence  it  follows,  that  if  a  man  finds 
anything  in  a  place  belonging  to  the 
fiscusj  the  public,  or  a  city,  half  ought 
to  belong  to  the  finder,  and  half  to 
ihQ  fiscui  or  the  city. 

D.  xli.  1.  63  ;  D.  xlix.  U.  3. 10. 

Thesaurus,  says  Paul  (D.  xli.  1.81.1),^«/  vetus  quadam  de* 
positio pecunia  (that  is,  of  anything  valuable),  cujus  non  extat 
memoria,  ut  jam  dominum  r^on  haheat.  Of  course  if  it  was 
known  who  placed  it  there,  it  was  known  to  whom  it  belonged. 
But  a  treasure,  though  its  depositor  was  unknown,  was  not  con- 
sidered exactly  as  a  res  nullius.  The  owner  of  the  land  in 
which  it  was  found  bad  always  some  interest  in  it.  If  he  found 
it  himself,  it  all  belonged  to  him ;  if  another  person  found  it, 
the  finder  and  the  owner  pf  the  land  divided  it  equally.  When 
there  was  no  owner  of  the  land,  as  when  the  place  was  sacred 
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or  leligioas,  the  finder  took  it  all;  but  no  one  was  allowed  to 
make  the  search  for  treasures  an  excuse  for  digging  up  tombs 
and  sacred  places^  or  for  digging  up  other  men's  ground ;  and 
therefore  it  was  only  when  the  discovery  was  quite  accidental, 
and  the  finder  had  made  no  search  for  it^  that  the  treasure,  or 
the  half  of  it,  as  the  case  might  be,  was  permitted  to  belong  to 
him. 

40.  Per  traditionem   quoqne  jure  40.  Another   mode    of    acquiring 

naturali  res  nobis  adquiruntur :  nihil  things  according  to  natural  law  is 

enjm  tarn    conveniens    est  natural!  tradition;  for  nothing  is  more  con- 

seqnitati,   quam  voluntatem    domini  formable  to  natural  equity,  than  that 

▼olentis  rem  suam  in  alium  trans-  the  wishes  of  a  person,  who  is  de- 

ferre,  ratam  haberi.    Et  ideo  ctyus-  sirous  to    transfer  his    property  to 

cumque  generis  sit   corporalis   res,  another,  should  be  confirmed;  and 

tradi  potest  et  a  domino  tradita  alie-  therefore  corporeal  things,  of  what- 

natur.     Itaque  stipendiaria    quoque  ever  kind,  may  be  passed  by  tradi- 

et  tributaria  prsedia  eodem  modo  alie-  tion,  and  when  so  passed  by  their 

nantur :  yocantmr  autem  stipendiaria  owner,  are  made  the  property  of  an- 

et  tributaria  prsedia,  qusB  in  provinciis  other.     In  this  way  are  alienated  sti- 

sunt :  inter  quffi  nee  non  et  italica  pendiary  and  tributary  lands,  that  is 

pnedia  ez  nostra  eonstitutione  nulla  lands  in  the  provinces,  between  which 

est   differentia;   sed  si    quidem    ex  and  Italian  lands  there  is  now,  by 

causa  donationis  aut  dotis  aut  qua-  our  constitution,  no    difference,    so 

libet  alia  ex  causa  tradantur,  sine  that  when  tradition  is  made  of  them 

dubio  transferuntur.  for  purpose  of  a  gift,  a  marriage  por- 
tion, or  any  other  object,  the  pro- 
perty in  them  is  undoubtedly  trans- 
ferred. 

D.  xli.  1.  9.  3 ;  C.  vii.  25. 

When  the  property  in  a  thing  was  to  be  transferred  from  one 
person  to  another,  it  was  necessary  that  the  process  should  bo 
complete  in  four  points: — 1.  The  person  who  transferred  it 
must  be  the  owner ;  2.  He  must  place  the  person  to  whom  he 
transferred  it  in  legal  possession  of  the  thing;  3.  He  must 
transfer  the  thing  with  intention  to  pass  the  property  in  it; 
4.  The  person  to  whom  it  was  transferred  must  receive  it  with 
intention  to  become  the  owner. 

The  placing  another  in  legal  possession  of  a  thing  was  termed 
the  traditio  of  that  thing.  In  the  simplest  case,  that  of  a 
portable  moveable,  the  owner  might  really  hand  over  the  thing 
to  the  person  who  was  to  become  its  possessor ;  but  in  no  case 
was  it  necessary  that  this  should  be  done ;  what  was  necessary 
was  that  the  party,  who  was  to  receive  it,  should  have  the  thing 
in  his  power,  and  that  the  two  parties  should  express,  in  any 
way,  whatever,  the  wish  of  the  one  to  transfer,  of  the  other  to 
accept,  the  possession.  The  thing  need  not  be  touched ;  land, 
for  instance,  need  not  be  entered  on ;  but  the  person,  who  was  to 
be  placed  in  possession,  must  have  the  thing  before  him,  so  as 
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to  be  able,  by  a  physical  act,  to  exercise  power  over  it.  (See 
Savigny  on  Possession,  Bk.  ii.  sec.  16  and  17.) 

Property  could  not  be  transferred  by  mere  agreement  {Tra- 
ditionibus  et  usucapionihus^  nan  nudis  pactis  dominia  trans- 
feruntur,  G.  ii.  3.  20.)  The  agreement  was  bat  the  expression 
of  the  intention  of  the  parties ;  and  this  was  inefiectacd  unless 
it  was  accompanied  by  the  party  being  placed  in  possession  to 
whom  the  thing  was  to  be  transferred. 

PriBdia  stipendiaria  were  provincial  lands  belonging  to  the 
people,  tributaria  provincial  lands  belonging  to  the  emperor. 
(Gai.  ii.  21.)  It  will  be  remembered  that,  until  Justinian 
destroyed  all  distinction  between  Italian  and  provincial  land 
by  a  constitution  (0.  vii.  25),  the  Italicum  solum  was  a  res 
mancipiy  and  could  only  be  transferred  by  the  peculiar  form  of 
mancipatio.     (See  note  at  beginning  of  this  Book) 

Qualibet  ex  causa.  This  is  really  equivalent  to  ''  anything 
from  which  we  gather  the  intention  to  transfer  the  property." 

41.  Yenditee  vero  res  et  traditsa  41.  But  things  sold  and  delivered 
non  aliter  emptori  adquirontur,  quam  are  not  acqtiired  by  the  buyer  until 
si  is  Tenditori  pretium  Bolyerit,  yel  he  has  paid  the  seUer  the  priee,  or 
alio  modo  ei  satisfeeerit,  veluti  ex-  satisfied  him  in  some  way  or  other,  as 
promissore  aut  pignore  dato.  Quod  by  procuring  some  one  to  be  security, 
cayetur  quidem  etiam  lege  duodedm  or  by  giving  a  pledge.  And,  although 
tabulamm,  tamen  recte  dicitur  et  jure  this  is  provided  by  a  law  of  the 
gentium,  id  est,  jure  naturali  id  effici.  Twelve  Tables,  yet  it  may  be  rightly 
Sed  si  is  qui  vendidit,  fidem  emptoris  said  to  spring  from  the  law  of  na- 
secutus  est,  dicendum  est  statim  rem  tions,  that  is,  the  law  of  nature.  But 
emptoris  fieri.  if  the  seller  has  accepted  the  credit 

of  the  buyer,  the  thing  then  becomes 
immediately  the  property  of  the 
buyer. 

D.  zviii.  1. 19.  63. 

The  seller  would  probably  not  have  the  intention  to  transfer 
the  property  unless  he  received  the  price;  but  sometimes  ho 
might  be  content  to  receive  security  for  the  payment  of  the 
price,  or  he  might  choose  to  accept  the  credit  of  the  buyer 
instead  of  the  price  itself;  and  if,  in  either  of  these  latter  cases, 
he  intended  to  pass  the  property,  it  would  pass  at  once,  irre- 
spectively of  the  price  being  paid. 

42.  Nihil  autem  interest,  ntmm  42.  It  is  immaterial  whether  the 
^se  dominus  tradat  alicui  rem,  an  owner  deliver  the  thing  himaAif,  or 
Yoluntate  ejus  alius«                               some  one  else  by  his  direction. 

D.  zli.  1.  9.  4. 

43.  Qua  ratione,  si  cui  libera  uni-  43.  Hence,  if  any  one  is  intrusted 
versorum  negotiomm  administratio  a  by  an  owner  with  the  nncontroned 
domino  permissa  fiierit,  isque  ex  his      administration  of  all  his  goods,  and 
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ttegotiis  rem  vendiderit  et  tradiderit,      he  sellB  and  delivers  anything  which 
Studt  earn  accipientis.  is  a  part  of  these  goods,  he  passes 

the  property  in  it  to  the  person  who 
receives  the  thing. 

D.  xli.  1.  9.  4. 

By  the  will  of  the  owner,  the  manager  of  the  property  is 
able  to  deal  with  it;  and  if  he  deals  with  it^  the  will  of  the 
owner  is  expressed  through  him. 

44.  Interdmn  etiam  sine  traditione         44.  Sometimes,  too,  the  mere  wish 
nada  voluntas  domini  suffidt  ad  rem      of  the  owner,  without  tradition,  is 
transferendam,  veluti  si  rem  quam      sufficient  to  transfer  the  property  in 
tibi  aliquis  commodavit  aut  locavit      a  thing,  as  when  a  person  has  lent, 
ant  apud  te  deposuit,  vendiderit  tibi      or  let  to  you  anything,  or  deposited 
aut  donaverit;  quamvis  enim  ex  ea      anything  with  you,  and  then  after- 
causa  tibi  eam  non  tradiderit,  eo  ta-      wa^  sells  or  gives  it  to  you.    For, 
men  ipso  quod  patitur  tuam  esse,      although  he  has  not  delivered  it  to 
statim  tibi  adquiritur  proprietas,  per-      you  for  the  purpose  of  the  sale  or 
inde  ao  si  eo  nomine  tradita  fuisset.       gift,  yet  by  the  mere  fact  of  his  con- 
senting to  it  becoming  yours,  you  in- 
stantly acquire  the  property  in  it,  as 
folly  as  if  it  had  actually  been  deli- 
«  vered  to  you  for  the  express  purpose 

of  passing  the  property. 

D.  xli.  1.  9.  5. 

When  the  person  to  whom  the  property  in  the  thing  was 
transferred  was  already  in  possession  of  the  thing,  then,  if  the 
wishes  of  the  parties  to  give  and  receive  the  property  in  it  were 
added  to  this,  and  the  person  who  affected  to  give  the  property 
was  the  real  owner,  all  the  conditions  of  a  transfer  were  com- 
plete. It  made  no  difference  what  was  their  respective  order  in 
time.  Generally  the  expression  of  will  would  precede  the 
placing  in  possession,  hut  not  necessarily.  When  the  person  to 
whom  the  property  in  the  thing  is  transferred  had  only  the 
mere  detention  of  the  thing,  that  is,  had  it  in  his  keeping  and 
power  as  a  hirer  or  depositary  would  have,  hut  had  not  the  pos- 
session of  it,  that  is,  had  not  also  the  intention  of  dealing  with 
it  as  an  owner,  all  that  was  necessary  to  change  this  detention 
into  possession  was  a  change  in  the  animus  with  which  it  was 
held ;  and  of  course  the  intention  to  hold  it  as  an  owner  was 
sufficiently  shown  by  accepting  the  transfer  of  the  property. 
The  person,  in  like  manner,  who  transferred  the  property,  by 
doing  so  sufficiently  showed  his  intention  of  placing  the  other 
in  possession.  Thus  the  different  elements  of  traditio  were 
broken  up  and  separated,  not,  as  usual,  united  in  a  single  act ; 
and  this  is  what  is  meant  in  the  text  by  saying  the  property 
\  sine  traditione. 
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45.  Item  si  quia  merces  in  horreo  45.  So,  too,  any  one,  who  has  sold 
depositas  Yendiderit,  simul  atque  goods  deposited  in  a  warehouse,  as 
daves  horrei  tradiderit  emptori,  trans-  soon  as  he  has  handed  oyer  the  keys 
fert  proprietatem  mercium  ad  emp-  of  the  warehouse  to  the  buyer,  trans- 
torem.  fers  to  the  buyer  the  property  in  the 

goods. 

D.  xli  1.  9.  6. 

The  text  does  not  state  all  that  was  necessary  to  transfer  the 
property  in  such  a  case.  It  was  requisite  that  the  key  should 
he  given  apud  horrea,  at  the  warehouse  (D.  xviii.  1.  74).  A 
person  who  was  at  the  warehouse  and  had  the  key  in  his  hand 
was  in  a  position  to  exercise  immediate  power  over  the  contents 
of  the  warehouse ;  the  goods  were  in  his  custody,  and  he  was 
thus  placed  in  possession  of  them.  The  key  was  not  symholical, 
but  was  the  means  by  which  he  was  enabled  to  deal  with  the 
goods  as  an  owner. 


46.  Hoc  amplius,  interdum  et  in 
incertam  personam  coUata  voluntas 
domini  transfert  rei  proprietatom :  ut 
ecce,  pnetores  et  consules  qui  missilia 
jactant  in  vulgus,  ignorant  quid  eorum 
quisque  sit  excepturus,  et  tamen  quia 
volunt  quod  quisque  exceperit  ejus 
esse,  statim  eum  dominum  efficiunt. 


46.  Nay,  more,  sometimes  the  in- 
tention of  an  owner,  although  directed 
only  towards  an  uncertain  person, 
transfers  the  property  in  a  thing. 
For  instance,  when  the  praetors  and 
consuls  throw  their  largesses  to  the 
mob,  they  do  not  know  what  each 
person  in  the  mob  will  get ;  but  as  it 
is  their  intention  that  each  should 
have  what  he  gets,  they  make  what 
each  gets  immediately  belong  to  him. 

1.  9.  7. 

47.  Accordingly,  it  is  quite  true  to 
say  that  anything  which  b  seized  on, 
when  abandoned  by  ite  owner,  be- 
comes immediately  the  property  of 
the  person,  who  takes  possession  of 
it  And  anything  is  considered  as 
abandoned,  which  its  owner  has 
thrown  away  with  a  wish  no  longer 
to  have  it  as  a  part  of  his  property, 
as  it  therefore  immediately  ceases  to 
belong  to  him. 

D.  xli.  7. 1. 

Pomponius  (D.  xli.  7.  5)  speaks  as  if  the  property  in  things 
abandoned  was  transferred,  Uke  that  in  things  thrown  to  the 
mob,  by  the  wish  of  the  owner  to  transfer  it  to  the  person  who 
should  first  take  possession  of  it ;  but  it  is  much  more  natural 
to  consider,  with  the  text,  that  the  thing  becomes  a  res  nullius 
by  being  abandoned,  and  the  property  of  the  first  occupant  by 
being  taken  possession  of. 


D.xlL 

47.  Qua  ratione  verius  esse  yidetur, 
81  rem  pro  derelicto  a  domino  habi- 
tarn  occupaverit  qui?,  stetim  eum  do- 
minum effici.  Pro  derelicto  autem 
habetur,  quo4  dominus  ea  mente  ab- 
jecerit,  ut  id  rerum  suarum  esse  nollet, 
ideoque  stetim  dominus  esse  desinit 
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48.  AHa  causa  est  earam  rerom  48.  It  is  otherwise  with  respect  to 
qam  in  tempestate  maris,  levandsB  things  thrown  overboard  in  a  storm, 
navis  causa,  ejicinntnr ;  hse  enim  do-  to  lighten  a  vessel;  for  they  remain 
minomm  permanent,  qnia  palam  est  the  property  of  their  owners ;  as  it  is 
eas  non  eo  animo  ejid  qnod  qois  eas  evident  that  they  were  not  thrown 
habere  non  volt,  sed  quo  magis  cum  away  through  a  wish  to  get  rid  of 
ipsa  navi  maris  periculnm  efiugiat.  them,  but  that  their  owners  and  the 
Qua  de  causa,  si  quis  eas  fluctibus  ship  itself  might  more  easily  escape 
expulsas,  vel  etiam  in  ipso  man  nac-  the  dangers  of  the  sea.  Hence,  any  one 
tos,  lucrandi  animo  abstulerit,  ftnrtum  who,  with  a  view  to  profit  himself  by 
oommittit;  neolonge  discedere  viden-  these,  takes  them  away  when  washed 
tor  ab  his  qus  de  rheda  currente  non  on  shore,  or  found  at  sea,  is  guilty  of 
intelligentibus  dominis  cadunt.  theft    And  much  the  same  may  be 

said  as  to  things  which  drop  from  a 
carriage  in  motion,  without  the  know- 
ledge of  their  owners. 

D.xli.  1.  9.  8;  D.  xlm  48.  4. 

A  thing  could  not  be  considered  as  abandoned  and  made  a 
res  nullius  unless  its  owner  intended  to  cease  to  be  its  owner. 


Tit.  II.    DE  REBUS  INCORPORALIBUS. 

Qusdam  pneterea  res  coiporales  Certain  things,  again,  are  corporeal, 

sunt,  quBBdam  incorporales.  others  incorporeal. 

Oai.  ii.  12;  D.  i.  8. 1.  1. 

Justinian,  after  having  spoken  of  the  natural  modes  of  ac- 
quiring property  in  things,  returns  in  this  Title  to  the  division 
of  things,  and  adds  one  more  division,  that  of  things  corporeal 
and  incorporeal,  to  the  divisions  given  at  the  beginning  of  the 
last  Title.  Our  senses  tell  us  what  things  corporeal  are :  things 
incorporeal  are  rights,  that  is,  fixed  relations  in  which  men  stand 
to  things  or  to  other  men,  relations  giving  them  power  over 
things  or  claims  against  persons.  And  these  rights  are  them- 
selves the  objects  of  rights,  and  thus  fall  under  the  definition 
of  things.  For  instance,  the  right  to  walk  over  another  man's 
land  is  said  to  be  an  incorporeal  thing ;  for  we  may  have  a 
claim  or  right  to  have  this  right,  exacdy  as,  if  the  land  be- 
longed to  us,  we  should  have  a  right  to  have  the  land.  These 
rights  over  things  were  termed  jura  in  re,  and  these  jura  in 
re,  some  of  the  more  important  of  -which  are  treated  of  in  this 
part  of  the  Institutes,  were  almost  exacdy  on  the  footing 
of  ^'res"  in  Boman  law,  and  were  the  subjects  of  real  actions 
equally  with  things  corporeal.    (See  Introd.  sec.  64.) 

We  can  hardly  speak  of  the  possession  of  a  thing  incor- 
poreal, but  still  the  actual  exercise  of  the  right  so  much  re- 
sembles the  occupation  and  using  of  a  corporeal  thing,  that 
the  term  quasi-possessio  has  been  employed  to  denote  the  posi- 
tion of  a  person  who  exercises  the  right  without  opposition. 
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and  exercises  it  as  if  he  were  its  owner.  As  little  can  we  speak 
of  the  traditio  or  delivery  of  a  right,  but  just  as  quasi-pos- 
sessio  is  used  to  express  a  position  analogous  to  that  of  bl  pos- 
sessor, so  quasi-traditio  is  a  term  used  to  signify  the  placing 
a  person  in  this  position. 

d.  Gorporales  hre  sunt,  quse  sui  na-  I.  Corporeal  things  are  those  which 

tura  tangi   possunt :  veluti  fundus,  are  hy  their  nature  tangible,  as  land, 

homo,  vestis,  aurum,   argentum,  et  a  slave,  a  garment,  gold,  silver,  and 

denique  alise  res  innumerabiles.  other  things  innumerable. 

GAI.U.  13;  D.i.  8. 1. 1. 

2.  Incorporales  autem  sunt,  quee  2.  Incorporeal  things  are  those 
tangi  non  possunt :  qualia  sunt  ea  which  are  not  tangible,  such  as  are 
quffi  in  jure  consistunt,  sicut  heredi-  those  which  consist  of  a  right,  as  an 
tas,  ususfructus,  usus  obligationes  inheritance,  an  usufruct,  use,  or  ohli- 
quoquo  modo  contractse.  Nee  ad  rem  gations  in  whatever  way  contracted, 
pertinet,  quod  in  hereditate  res  cor-  Nor  does  it  make  any  difference  that 
porales  oontinentur ;  nam  et  frnctus  things  corporeal  are  contained  in  an 
qui  ex  fundo  percipiuntur  corporales  inheritance ;  for  fruits,  gathered  by 
sunt,  et  id  quod  ex  aliqua  obligatione  the  usufructuary,  are  corporeal ;  and 
nobis  debetur,  plerumque  corporale  that  which  is  due  to  us  by  virtue 
est,  veluti  fundus,  homo,  pecunia :  of  an  obligation,  is  generaUy  a  cor- 
nam  ipsum  jus  hereditads,  et  ipsum  poreal  thing,  as  a  field,  a  slave,  or 
jus  utendi  fruendi,  et  ipsum  jus  obli-  money ;  while  the  right  of  inherit- 
gationis  incorporale  est.  ance,  the  right  of  usufruct,  and  the 

right  of  obligation,  are  incorporeal. 

Gai.  ii.  U;  D.  i.  8.  I.  1. 

3.  Eodem  numero  sunt  jura  prse-  3.  Among  things  incorporeal  are 
diorum    urbanorum    et   rusticorum,      the  rights  over  estates,  urban  and 
quffi  etiam  servitutes  vocantur.              rural,  which   are  also  called  servi- 
tudes. 

Gai.  ii.  U;  D.  i.  8.  1.1. 

In  the  last  section  it  was  said  that  usufruct,  a  personal  servi- 
tude, was  an  incorporeal  thing,  and  the  same  is  now  said  of 
real  or  prsedial  servitudes.  This  is  intended  as  an  observation 
preliminary  to  the  three  next  Titles,  which  treat  of  servitudes. 
By  servitudes  are  meant  certain  portions  or  fragments  of  the 
right  of  ownership  separated  from  the  rest,  and  enjoyed  by 
persons  other  than  the  owner  of  the  thing  itself.  When  the 
servitude  was  given  to  a  particular  person,  it  was  said  to  be  a 
personal  servitude ;  when  it  was  associated  with  the  ownership 
of  another  thing,  so  that  whoever  was  the  owner  of  this  other 
thing  was  the  owner  of  the  servitude,  the  servitude  was  said  to 
be  a  real  or  prsedial  servitude ;  the  latter  term  being  used  be- 
cause it  was  indispensable  that  there  should  be  an  immoveable 
thing  (see  paragraph  3  of  next  Title),  in  virtue  of  which,  the 
right  given  by  the  servitude  was  exercised ;  and  the  word 
pradium  being  taken  in  a  general  sens^e,  was  used  to  denote 
this  immoveable.      The  thing  over  which  the  praedial  servitude 
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vas  exercised  was  also  always  an  immoveable.  Things  over 
which  servitudes,  whether  personal  or  pnedial,  were  exercised, 
were  said  to  serve  the  person  to  whom  or  the  thing  to  which 
the  servitude  was  attached ;  and  hence  the  terms  serintus,  res 
serviens  were  employed,  the  thing,  in  right  of  which  the  servi- 
tude was  enjoyed  being,  in  opposition,  termed  res  dominans, 
(See  Introd.  sec.  68.) 

No  one  could  have  a  servitude  over  his  own  thing,  nulli 
res  iua  servit.  (D.  viii.  2.  26.)  For  as  he  was  the  owner  of 
all  the  portions  into  which  the  right  of  ownership  was  sepa- 
rable, he  could  not  have  a  second  right  of  ownership  over  any 
one  portion  separated  from  the  rest.  Again,  as  a  servitude 
was  die  subtraction  of  some  one  portion  of  ownership,  it  could 
never  have  the  effect  of  making  the  owner  of  the  res  serviens 
do  any  positive  act ;  its  force  was  either  to  make  him  undergo 
something,  as  that  another  should  exercise  a  certain  power  over 
a  thing  of  which  he  was  owner,  or  to  make  him  abstain  from 
doing  something  which  as  owner  of  the  thing  he  had  power  to 
do.  Servitutum  non  ea  est  natura  ut  aliquid  facial  quis, 
sed  ut  aliquid  patiatur  vel  non  faciat.  (D.  viii.  1.  16.  1.) 
Lastly,  it  may  be  observed  that  a  servitude  was  indivisible ;  the 
person  who  enjoyed  the  servitude  could  not  break  up  this 
fragment  of  ownership  into  lesser  fragments.  Servitus  servi- 
tutis  esse  non  potest. 

Tit.  III.    DE  SERVITUTIBUS. 

Kusticorom  prtediorum  jura  sunt  The  servitudes  of  rural  immove- 

hiec :  iter,  actus,  via,  aquseductus.  ables  are,  the  right  of  passage,  the 
Iter  est  jus  enndi  ambulandi  hominis,  right  of  passage  for  beasts  or  vehicles, 
non  etiam  jumentum  agendi  vel  vehi-  the  right  of  way,  the  right  of  passage 
calam.  Actus  est  jus  agendi  vel  ju-  for  water.  The  right  of  passage  is 
mentum  vel  vehiculnm :  itaque  qui  the  right  of  going  or  passing  for  a 
habet  iter,  actum  non  habet ;  qui  ac-  man,  not  of  driving  beasts  or  vehi- 
tum  habet,  et  iter  habet,  eoque  uti  cles.  The  right  of  passage  for  beasts 
potest  etiam  sine  jumento.  Via  est  or  vehicles  is  the  right  of  driving 
jus  eundi  et  agendi  et  ambulandi:  beasts  or  vehicles  over  the  land  of 
nam  et  iter  et  actum  in  se  continet  another.  So  a  man  who  has  the 
via.  Aquffiductus  est  jus  aquee  du-  right  of  passage  simply  has  not  the 
cendse  per  fundum  alienum.  right  of  passage  for  beasts  or  vehicles ; 

but  if  he  has  the  latter  right  he  has 
the  former,  and  he  may  use  the  right 
of  passing  without  having  any 
beasts  with  him.  The  right  of 
way  is  the  right  of  going,  of  driving 
beasts  or  vehicles,  and  of  walking; 
for  the  right  of  way  includes  the  right 
of  passage,  and  the  right  of  passage 
for  beasts  or  vehicles.  The  right  of 
passage  for  water  is  the  right  of  con- 
ducting water  through  the  land  of 
another. 
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D.  viii.  8.  I. 

Praedial  servitudes,  that  is,  servitudes  possessed  over  one  im- 
moveable in  right  of  having  another  immoveable,  were  divided 
into  those  of  rural  and  urban  immoveables  {pnedia  I'usiica  vel 
urhana).  The  distinction  undoubtedly  arose  from  the  one 
kind  being  more  common  in  the  country,  the  other  in  the  town. 
But  the  distinction,  as  it  was  practically  understood,  soon  lost 
the  traces  of  its  origin ;  and  a  servitude  was  said  to  be  that  of  a 
rural  immoveable  when  it  was  one  which  affected  the  soil  itself, 
and  that  of  an  urban  immoveable  when  it  was  one  which  affected 
the  superficies ,  that  is,  anything  raised  upon  the  soil.  Servi- 
tutes  prndiorum  alia  in  solo,  alia  in  superficie  consistunt. 
(D.  viii.  I.  3.)  If  the  servitude  was  one  which  affected  the 
soil,  and  for  the  enjoyment  of  which  the  soil  itself  sufficed,  as, 
for  instance,  the  right  to  traverse  another  man's  land,  or  to 
draw  water  from  his  spring,  it  made  no  difference  where  the 
land  or  the  spring  was  situated.  They  might  be  in  the  heart 
of  a  city,  and  yet  the  servitude  was  one  of  a  rural  immoveable. 
So,  too,  if  the  servitude  was  one  which  affected  something  built 
or  placed  on  the  soil,  as,  for  instance,  the  right  to  place  a  beam 
on  another  man's  building ;  although  this  building  was  in  the 
country,  the  servitude  was  one  of  an  urban  immoveable.  In 
this  paragraph  and  in  paragraph  2,  instances  are  given  of  servi- 
tudes of  rural  immoveables.  The  object  of  the  servitude  iter 
was  the  power  of  passing  across  land  on  foot  or  horseback, 
iter  est  qua  quis  pedes  vel  eques  commeare  potest,  (D.  viii. 
8.  12.)  That  of  the  servitude  actus  was  tlie  power  of  driving 
animals  or  vehicles  across  land,  qui  actum  habet,et  plaustrum 
ducere,  et  jumenta  agere  potest.  (D.  viii.  3.  7.)  That  of 
the  servitude  via  was  the  power  of  using  the  road  in  any  way 
whatever,  as,  for  instance,  of  dragging  stones  or  timber  over  it, 
which  he  could  not  do  if  he  had  only  the  actus  (D.  viii.  3.  7) ; 
and  of  having  it,  in  the  absence  of  special  agreement,  of  the 
width  provided  by  the  law  of  the  Twelve  Tables,  that  is,  eight 
feet  where  it  ran  straight,  and  sixteen  feet  where  it  wound 
round  to  change  its  direction,  via  latitudo  ex  lege  Duodecim 
Tabularum  in  porrectum  octo  pedes  hahet;  in  anfractum  id 
est  ubi  Jlextim  est,  sedecim.  (D.  viii.  3.  8.)  Of  course  the 
larger  of  these  rights  comprehended  the  smaller ;  if  a  person 
had  the  right  of  driving  over  land  he  had  the  right  of  passing 
over  it.  A  special  agreement  might  indeed  be  made  to  the 
contrary ;  a  person  might,  for  instance,  grant  the  right  of  driv- 
ing beasts,  but  insist  that  the  way  should  never  be  used  except 
when  beasts  were  driven. 


1.    Pnediorum  urbanornm  servi-  1.  The    servitudes  of  urban    im- 

tates  sunt  que  sedificiis  inheerent :      moTeables  are  those  which  appertain 
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ideo  nrbanarum  pnedionun  dictie  to  bnUdiiigs,  and  they  are  said  to  be 
qnoniam  edificia  omnia  urbana  prie-  servitades  of  urban  immoveables,  be- 
dia  appellamos,  etsi  in  yilla  sedificata  cause  we  term  all  edifices  urban  im- 
sinL  Item  nrbanorum  pnediorum  moreables,  although  really  built  in  the 
serritntes  sunt  hsB :  nt  yicinua  onera  country.  Among  these  servitudes  axe 
vidni  sustineat,  at  in  parietem  ejus  the  following :  that  a  person  has  to 
liceat  yicmo  tignnm  immittere,  ut  support  the  weight  of  the  a4joining 
stillicidium  vel  flumen  recipiat  quis  house,  that  a  neighbour  should  have 
in  aedes  suas  vel  in  aream  vel  in  cloa-  the  right  of  inserting  a  beam  into  his 
cam,  yel  non  recipiat,  et  ne  altius  wall,  that  he  has  to  receive  or  not  to 
tollat  quis  ffides  suas,  ne  luminibus  receive  the  water  that  drops  firom  the 
vicini  offioiat.  roof,  or  that  runs  firom  the  gutter  of 

another  man's  house  on  to  his  build- 
ing, or  into  his  court  or  drain;  or 
that  he  is  not  to  raise  his  house 
higher,  or  not  to  obstruct  his  neigh- 
bour's lights. 

D.  viii.  2.  2. 

The  words  qua  adificiis  inAarent  in  the  text,  are  eqoivaletit 
to  the  in  superficie  consistunt  of  Paul.  The  servitudes  attach 
to  some  building  raised  on  the  soil. 

Onera  vicini  sustineat, — By  this  servitude  a  wall  or  pillar 
of  the  res  serviens  yras  obliged  to  support  the  weight  of  the  res 
daminans.  The  owner  of  this  wall  or  pillar,  so  long  as  he 
remained  owner,  was  bound  to  keep  it  in  good  repair,  so  as  to 
continue  to  support  the  weight  safely.  (D.  viii.  6.  6.  2.)  But 
the  owner  of  the  wall,  into  which  a  beam  was  let  by  the  servi- 
tude ti^ni  immittendi,  was  not  compelled  to  repair  the  wall,  in 
order  t]hat  the  beam  might  rest  there  safely.     (D.  viii.  5.  8.  2.) 

It  is  easy  to  understand  what  is  meant  by  the  servitudes  stil- 
Ucidii  veljluminis  recipiendi  and  altius  non  tollendi.  By 
the  one  the  res  serviens  was  made  to  receive  the  rain-water  of 
the  res  dominans,  by  the  other  the  res  serviens  was  prohibited 
from  being  raised  above  the  res  dominans.  But  in  the  text 
we  have  the  servitude  stillicidii  veljluminis  non  recipiendi, 
and  in  the  passage  of  the  Digest  (viii.  2.  2),  from  which 
much  of  the  text  is  borrowed,  we  read  of  a  servitude  altius  tol- 
lendi ;  and  it  is  not  very  easy  to  understand  what  these  servi- 
tades were.  Theophilus,  in  his  paraphrase  of  this  section,  thus 
explains  the  former.  Aut  tu  jus  hujusmodi  {i.e.  stillicidia 
tua  in  meas  ades  projiciendi)  habehas  in  ades  meas ;  et 
rogavi  te  ne  stillicidia  tua  aut  canales  in  domum  vel  aream 
meam  projiceres.  Thus  it  would  appear  that  the  servitude 
non  recipiendi  was  an  extinction  of  a  pre-existent  servitude 
recipiendi,  made  in  favour  of  the  owner  of  the  res  serviens. 
So,  too,  the  servitude  altius  tollendi  is  explained  to  mean  the 
allowing  the  house  of  a  neighbour  to  be  built  above  ours ;  so 
that  the  neighbour  who  was  previously  under  a  servitude,  or,  at 
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any  rate,  of  an  obligation  non  altius  tollendi,  by  the  creation 
of  what  may  be  called  a  counter-servitude,  does  away  with  the 
impediment  to  his  building  above  our  house.  If  it  were  really 
a  servitude,  as  we  should  certainly  suppose  from  the  language 
of  Theophilus,  that  was  extinguished  or  nullified  by  this  new 
counter-servitude,  it  seems  scarcely  natural  that  this  should  not 
be  given  among  the  modes  of  ending  a  servitude^  and  still 
more,  that  the  usual  language  of  the  jurists  with  respect  to  the 
extinction  of  a  servitude  should  be  departed  from.  The  ordi- 
nary phrase  was,  that  the  thing  affected,  the  res  serviens,  was 
freed,  res  liberatur,  and  it  seems  a  very  cumbrous  mode  of 
effecting  the  liheratio  rei  to  create  a  new  servitude,  when  the 
object  would  have  been  at  once  accomplished  by  merely  sur- 
rendering the  existing  servitude  to  the  owners  of  the  res  ser- 
viens.  The  commentators  are  therefore  driven  to  understand 
that  the  right  previously  existing,  that,  namely,  of  having  our 
water  flow  into  our  neighbour  s  house,  or  of  having  our  neigh- 
bour's house  kept  at  the  level  of  our  own,  was  not  a  servitude, 
but  was  given  by  law.  Positive  enactments,  such  as  we  read 
of  in  Tac.  Annal,  15.  43 ;  Suet.  Aug.  89 ;  D.  xxxix.  1.1.17, 
may  have  decided  that  adjoining  houses  should,  in  particular 
places,  for  the  mutual  advantage  of  the  owners^  be  of  the  same 
level,  or  pour  off  their  water  on  to  the  adjoining  house,  while 
those  persons  who  were  intended  to  be  benefited  might  still 
forego  this  advantage,  if  they  pleased  to  allow  of  a  servitude 
being  created  to  do  away  with  tbe  effect  of  the  enactment.  It 
must,  however,  be  confessed,  that  no  one  who  reads  the  passages 
in  which  enactments  for  the  regulation  of  buildings  are  men- 
tioned, would  suppose  that  individuals  were  ever  allowed  to 
infringe  them  by  the  mere  permission  of  their  neighbours.  All 
that  we  can  be  quite  sure  of  is,  that  these  servitudes,  which 
were  the  contraries  of  other  servitudes,  were  constituted  for  the 
benefit  of  the  owner  of  a  thing  that  previously  had  been  under 
some  disadvantage. 

It  is  to  be  observed  that  words  are  sometimes  used  to  express 
servitudes  which  seem  proper  to  the  owner  of  the  res  domtnans, 
not  to  the  owner  of  the  res  serviens.  Thus,  if  the  above  ex- 
planation is  correct,  the  servitus  tollendi  means  the  servitus 
patiendi  vicinum  tollere  (see  Bk.  iv.  Tit.  6.  2)^  and  what  is 
termed  in  the  text,  as  it  would  seem  more  properly,  the  servitus 
stillicidii  recipiendi,  is  termed  in  the  Digest  (viii.  2.  2)  the 
servitus  stillicidii  avertendi, 

Ne  luminihus  officiate — There  was  also  a  servitude  termed 
\hQJus  luminum^  between  which  and  that  ne  luminihus  qfficiat 
the  difference  was  probably  one  of  degree.  The  jus  luminum 
prevented  a  neighbour  blocking  up  our  lights ;  the  servitude  ne 
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luminibus  officiat  prevented  his  doing  anything,  whether  by 
bnilding,  planting  trees,  or  by  any  other  means,  whereby  the 
light  was  in  any  way,  however  slightly,  intercepted  from  our 
house.     (D.  viii.  2.  15.  17.  40.) 

52.  In  rosticonim  prsBdiorom  servi-  2.  Some  think  that  among  the  ser- 
iates qnidam  computari  recte  putant  yitndes  of  rural  estates  are  rightly 
aqiue  haostom,  pecoris  ad  aquam  included  the  right  of  drawing  water, 
adpulsum,  jus  pascendi,  calois  co-  of  watering  cattle,  of  feeding  cattle, 
quendsB,  aren»  fodiendas.  of  burning  lime,  of  digging  sand. 

D.  viii.  8.  1. 1. 

There  are  many  servitudes,  both  of  rural  and  of  urban  im- 
moveables, mentioned  in  the  Digest,  besides  those  given  as 
examples  in  the  Institutes. 

3.  Ideo  autem  hee  servitutes  prse-  8.  These  servitudes  are  called  the 

diomm    appeUantur,    quoniam  sine  servitudes  of  immoveables,  because 

prsediis  constatoi  non  posstmt :  nemo  they  cannot  exist  without  immove- 

enim   potest    servitutem   adquirere  ables.     For  no  one  can  acquire  a 

urbani    vel  nustici  preedii,  nisi  qui  servitude  of   a  rural  or  urban  im- 

habet  pnedium ;    nee  quisquam  de-  moveable,  unless  he  has  an  immove- 

bere,  nisi  qui  habet  prsediunu  able  belonging  to  him. 

D.  viii.  4.  1. 1. 

The  nature  of  most  servitudes  of  urban  immoveables  de- 
manded that  the  immoveable  over  which,  and  the  immoveable 
in  right  of  which,  the  servitude  was  exercised,  should  be  con- 
tiguous ;  but  when  the  servitude  was  one  of  rural  immoveables, 
the  pradia  need  not  necessarily  be  near  together.  Still,  how- 
ever, a  servitude  was  not  permitted  to  exist  which  was  useless 
to  its  ovmer ;  and  a  person  could  not  have  a  right  of  way,  for 
instance,  over  the  land  of  another,  if  he  was  prevented  from 
using  the  way  by  land,  over  which  he  had  no  servitude,  lying 
between  his  land  and  that  over  which  the  servitude  was  to  be 
exercised.     (D.  viii.  1.  14.  2.) 

There  was  another  difference  between  the  servitudes  of  rural 
and  urban  immoveables.  The  latter  were,  for  the  most  part, 
used  continuously ;  the  former  only  at  times.  The  beam,  for 
instance,  always  rested  in  the  wall ;  there  was  no  moment  in 
which  the  owner  of  the  res  serviens  was  not  prohibited  from 
blocking  up  his  neighbours  lights.  But  the  way  was  not 
always  being  used,  nor  were  cattle  always  being  watered  (D. 
viii.  1.  14);  and  this  difference  was  productive  of  very  im- 
portant results.  For  instance,  servitudes  might  be  lost  by  not 
being  used ;  but  as  the  servitudes  of  most  urban  immoveables 
were  by  their  nature  perpetually  used,  they  were  preserved 
without  their  owner  taking  any  trouble  to  preserve  them,  and 
possessory  rights  could  be  acquired  in  them,  which,  with  a  few 
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exceptions,  could  not  be  acquired  in  servitudes  whose  usage  was 
not  continuous.     (D.  viii.  2.  20.) 

4.  Si  quis  velit  vicino  aliqaod  jus  4.  If  any  one  wishes  to  create  a 

constitaere,  pactionibus  atque  stipu-  right  of  this  sort  in  favour  of  his 
lationibus  id  efficere  debet.  Potest  neighbour,  he  most  effect  it  by 
etiam  in  testamento  qois  heredem  agreements  and  stipnlations.  A  per- 
Bunm  damnare,  ne  altaus  toUat  ledes  son  can,  also,  by  testament,  oblige  his 
snas  ne  Imninibus  aedimn  vicini  heir  not  to  raise  his  house  higher, 
officiat,  Tel  ut  patiatur  eum  tignum  not  to  obstruct  a  neighbour's  lights, 
in  parietem  immittere  vel  stillici-  to  permit  a  neighbour  to  insert  a 
dium  habere,  vel  ut  patiatur  eum  beam  into  his  wall,  or  to  receiTe  the 
per  fundum  ire,  agere,  aquamre  ex  water  from  an  adjoining  roof;  or, 
eo  ducere.  again,    he   may  oblige  his  heir  to 

allow  a  neighbour  to  go  across  his 
land,  or  to  drive  beasts  or  vehicles,  or 
to  conduct  water  across  iL 

Gai.  iL  81 ;  D.  viii.  4. 16. 

Oaius  tells  us  (ii.  29),  that  servitutes pracUorum  rusticorum 
were  among  res  mancipi  (see  In  trod.  sec.  62),  while  servitutes 
pradiorum  urbanorutn  were  not,  and  that  the  former  were  con- 
stituted hy  mancipatio  ;  the  latter,  as  well  as  personal  servitudes, 
were  constituted  by  the  process  termed  in  jure  cessio,  (See  in- 
troductory note  to  this  Book.)  But  these  modes  of  constituting 
servitudes  were  only  applicable  to  the  solum  Italicum :  in  the 
provincial  lands,  where  there  was  no  legal  ownership  at  all,  no 
ownership  of  servitudes  could  be  given.  But  Oaius  says,  that 
if  any  one  wished  to  create  a  servitude  over  provincial  pr€Bdta, 
he  could  effect  it  pactionibus  et  stipulationibus,  using  the 
words  of  the  text.  The  parties  agreed  to  constitute  the  servi- 
tude, and  this  agreement  (pactio)  was  generally,  perhaps 
almost  always,  followed  by  a  stipulation  or  solemn  contract 
(see  Introd.  sec.  85),  by  which  the  person  who  permitted  the 
servitude  to  be  constituted  over  his  pradium,  bound  himself  to 
allow  of  the  exercise  of  the  right,  by  subjecting  himself  to  a 
penalty  in  case  of  refusal.  (See  Theophil.  Paraphrase  of 
Text,)  When  the  right  had  been  once  exercised,  and  the 
owner  of  the  servitude  had  thus  the  quasi-possessio  of  the 
servitude,  the  preetor  secured  him  in  the  enjoyment  of  his  right 
by  granting  him  possessory  interdicts  (see  Introd.  sec.  109,  and 
note  on  introductory  section  of  Title  6  of  this  Book),  and 
also  permitted  him,  if  the  servitude  afterwards  passed  out  of 
his  quasi-possessio,  to  bring  an  action  to  claim  it,  called  the 
actio  publiciana,  by  which  a  bona  fide  possessor  was  allowed 
to  represent  himself  fictitiously  as  a  dominus,  and  to  claim 
(vindicare)  a  thing  as  if  he  were  the  owner.  In  all  probability 
the  same  mode  of  constituting  servitudes  obtained  also  with 
regard  to  the  solum  Italicum :  although  there  were  proper  and 
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peculiar  modes  of  constituting  servitudes  over  pradia  Italica, 
yet  if  an  agreement  and  stipulation  were  foUowad  by  quasi' 
possession  the  praetor  would  protect  the  quasi-possessor.  And 
hence  it  was  said  that  servitudes  were  constituted  yt^r^j^r^/^^rit? 
and  were  maintained  tuitione  pratoris. 

Modem  writers  on  Boman  law  are  much  divided  in  opinion 
whether  servitudes  were  really  constituted  pactionibus  atque 
stipulationibus,  by  agreements  and  stipulations  alone,  or  whe- 
ther we  are  always  to  understand  that  to  perfect  the  title,  what 
is  termed  quasi-traditio  was  necessary.  That  is,  whether,  as 
tradiiio  was  necessary  to  transfer  the  property  in  a  corporeal 
thing,  so  it  was  necessary  in  order  to  transfer  the  property  in  an 
incorporeal  thing,  that  the  person  to  whom  it  was  transferred 
should  be  placed  in  the  legal  quasi-possession  of  his  right.  If 
the  servitude  was  a  positive  one,  it  is  very  easy  to  see  how  this 
quasi-possession  could  be  established ;  for  directly  the  right  was 
exercised  with  the  animus  possidendi,  and  permitted  to  be  so 
exercised  by  the  owner  of  the  res  serviens,  the  person  in  favour 
of  whom  the  servitude  was  constituted,  would  have  the  quasi- 
possession.  But  when  the  servitude  was  a  negative  one,  when  the 
owner  of  the  res  serviens  was  merely  bound  not  to  do  some- 
thing, the  only  evident  mode  by  which  possession  could  be  said 
to  be  gained  was,  when  the  owner  of  the  res  dominans  success- 
fully resisted  an  attempt  of  the  owner  of  the  res  serviens  to  do 
the  thing  which  he  was  bound  by  the  servitude  not  to  do.  But 
as  the  exercise  of  the  right  given  by  a  positive  servitude  was  an 
act  evident  and  cognizable  by  all  whom  it  concerned,  it  is  with 
regard  to  positive  servitudes  that  the  question  is  principally  de- 
bated^ whether  the  exercise  of  the  right  was  an  indispensable  part 
of  the  right  being  constituted.  On  the  one  hand,- it  is  to  be  said^ 
first,  that  not  only  do  we  know  that  it  was  the  effect  of  an  obli- 
gation to  give  a  right  against  a  person,  not  to  give  a  thing,  but 
diis  is  expressly  applied  to  servitudes  in  the  Digest.  Ohligati' 
onum  substantia  non  in  eo  consistit  ut  aliquod  corpus  nostrum^ 
out  servitutem  nostram  faciat^  sed  ut  alium  nobis  adstringat 
ad  dandum  aliquid  vel  faciendum,  vel  prastandum,  (D.  xliv. 

7.  3.)  And  in  accordance  with  this  we  have,  in  D.  vii.  1.  27, 
the  expression  si  per  stipulationem  servitus  debeatur.  Secondly, 
we  know  from  the  Paraphrase  of  Theophilus,  from  D.  xix.  1. 

8.  2,  and  from  D.  viii.  1.  20,  that  the  form  which  the  stipula- 
tion took,  at  any  rate  in  many  eases,  was  that  of  promising  the 
payment  of  a  penalty  in  case  of  obstructing  the  use  of  the  ser- 
vitude, and  not  that  of  the  promissor  giving  the  servitude. 
Thirdly,  we  have  passages  in  which  it  is  said  that  the  servitude 
must  be  used  in  order  to  transfer  it  to  the  stipulator,  ad  emp- 
iorem  via  pertinebit,  si  ea  usus  fuerit  (D.  viii.  6.  19.  1),  that 
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the  servitude  used  must  be  that  agreed  on  in  the  stipulation,  si 
quis  alia  aqua  usus  fuerity  quam  de  qua  in  servitute  impo- 
nenda  actum  eat,  servitus  amittitur  (D.  yiii.  6.  18),  and  that 
the  right  to  grant  the  servitude  must  subsist  at  the  time  of  using 
it,  as  well  as  at  the  time  of  making  the  stipulation.  (D.  viii.  1. 
11.)  And  lastly,  we  have  a  passage  from  Javolenus,  in  which 
he  says  that  he  himself  saw  in  the  exercise  of  the  right  an 
equivalent  of  the  traditio  of  things  corporeal.  Ego  puto  usum 
ejus  (i.  e,  servitutis)  pro  juris  traditione  possessionis  acd- 
piendum  esse,     (D.  viii.  1.  20.) 

On  the  other  hand,  it  is  urged  that  there  are  numerous  pas- 
sages in  the  Digest  in  which  it  is  declared  that  there  could  be 
no  tradition  of  things  corporeal,  that  the  language  of  the  text 
and  of  other  passages,  speaking  of  the  creation  of  servitudes  by 
the  agreement  of  the  parties,  is  too  clear  to  admit  of  a  fiction  like 
the  quasi  traditio  being  added  to  it.  For  instance,  in  D.  vii. 
1.  25.  7,  there  is  the  expression,  si  per  traditionem,  vel  stipu- 
lationem,  vel  alium  quemcumque  modum  usufructus  consti- 
tutus  sit.  And  in  G.  iii.  88.  4,  sive  ex  testamento  sive  ex  vo- 
luntario  contractu  usufructus  const itutus  est.  So,  too,  in 
0.  iii.  34.  14,  we  read  of  a  person  qui  pactus  est  cum  vicino 
suo  ut  liceat  ei  per  agrum  vicini  transitum  facere.  And 
lastly,  it  is  said  in  D.  xliii.  16.  3.  14,  that  the  usufructuary,  if 
prevented  exercising  his  light  on  his  first  wishing  to  do  so, 
might  claim  the  servitude  by  a  real  action,  si  quis  ah  initio  vo- 
lentem  uti  frui  prohihuit,  debit  fructuarius  usumfructum 
vindicare. 

Considerable  light  is  thrown  on  the  question  if  we  compare 
the  contradictory  language  used  with  reference  to  the  existence 
of  a  possession  of  incorporeal  things.  The  exercise  of  a  right 
is  not  really  a  possession,  and  so  we  have  it  laid  down  that  there 
is  no  possession  of  a  usufiruct  or  use  (D.  xliii.  3.  1.  8);  while, 
on  the  other  hand,  it  is  often  recognised  that  this  actual  exercise 
of  the  right  placed  a  person  in  a  position  to  the  incorporeal 
thing  hke  that  in  which  he  was  placed  by  possession  to  cor- 
poreal things.  There  was  no  tradition,  and  there  could  be 
none,  of  incorporeal  things,  and  hence  we  find  expressions  as  if 
the  agreement  of  the  parties,  which,  when  relating  to  corporeal 
things,  required  traditio  to  complete,  required  nothing  more 
when  relating  to  incorporeal  tilings  which  were  not  susceptible 
of  traditio.  But  we  also  find  that  a  person  who,  after  an 
agreement,  had  begun  to  exercise  a  right  of  servitude,  was  in  as 
different  a  position  from  a  person  who  had  only  made  an  agree- 
ment, as  a  person  who  had  had  the  traditio  of  a  corporeal  thing 
was  fi-om  one  who  had  only  contracted  for  the  thing.  To  bring 
the  question  to  its  proper  test,  we  may  venture  to  say  that  the 
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person  who  bad  only  agreed  for  the  servitude  could  not  bring  a 
j-eai  action  to  claim  it,  but  a  person  who  had  ever  exercised  the 
right  could.  How  true  this  was  with  respect  to  merely  negative 
servitudes  it  is  difficult  to  say  in  the  absence  of  precise  in- 
formation ;  but  probably  the  non-infringement  of  the  right  for 
a  certain  time  after  the  agreement  for  its  creation  would  itself 
be  considered  as  a  sufficient  acknowledgment  of  it  to  permit  its 
owner  to  bring  a  real  action  to  maintain  it.  The  passage  quoted 
above,  in  which  it  is  said  that  the  usufructuary,  prevented  ab 
initio  from  exercising  his  right,  might  vindicate  it,  evidently 
refers  to  an  usufruct  constituted  by  any  mode,  as,  for  in- 
stance, by  testament,  which  placed  the  usufructuary  at  once  in 
full  ownership  of  the  servitude.  On  the  whole,  it  seems  the 
better  opinion  that  quasi-tradition  was  a  necessary  part  of  the 
constitution  of  a  servitude. 

Mancipation  and  in  jure  cessio  were  quite  obsolete  in  the 
time  of  tfustinian.  We  have  two  modes  given  in  the  text  by 
which  servitudes  might  be  constituted  under  his  legislation; 
pactionihus  atque  siipulationibus,  i,  e,  agreements,  whether 
followed  or  not  by  a  stipulation  and  testamento.  When  given 
testamento,  a  servitude  might  be  given  directly  to  the  legatee 
equally  well  as  by  condemning  the  heir  to  transfer  it  to  him, 
both  modes,  in  the  time  of  Justinian,  having  exactly  the  same 
effect.  To  these  modes  must  be  added  (1)  that  adjudicatione^ 
when  a  judge  awarded  the  property  in  a  servitude  under  the 
actions  familim  erciscunda  and  communi  dividundo.  *  (See 
Introd.  sec.  105;  D.  x.  2.  22.  3.)  2.  That  by  reserving  the 
servitude  in  making  a  traditio  of  the  rest  of  the  property,  when 
it  was  in  fact  constituted  by  having  all  the  other  jura  in  re 
separated  from  it,  instead  of,  as  usual,  being  itself  separated 
from  the  rest.  3.  Lastly,  the  possessor  who  had  had  a  long 
quasi-possession  of  a  servitude  was  protected  in  it.  Tbe  usu- 
capion of  servitudes,  which  probably  existed  previously,  was 
suppressed  by  the  hx  Scrihonia.  (a.u.c.  720;  D.  xli.  3. 
4.  29.)  But  a  long  honajide  possession  was  perhaps  protected 
by  prsetorian  actions  and  interdicts.  Properly  this  only  applied 
to  servitudes  urbanorumpradiorum,  for  these  only  were  capable 
of  a  continuous  exercise  {servitutes  qua  in  superjicie  consis- 
tunt,  possessione  retinentur).  (D.  viii.  2.  20.)  But  there  were 
particular  servitudes  rusticorum  pnediorum,  long  usage  of 
which  gave  rights  which  were  protected.  Among  these  were  the 
jus  aqu€B  ducenda  (D.  viii.  5.  10),  \he  jus  itineris,  and  the 
jus  actus.  (D.  viii.  6.  25.)  The  possessor  had  to  show  that 
his  possession  had  been  neither  vi,  clam,  or  precario;  but  had 
not  to  show  any  good  title  for  possession.  (D.  viii.  5. 10.)  The 
length  of  time  requisite  for  the  possessor  to  have  exercised  the 
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right  was  not  fixed.  It  has  been  thought  that  Justinian  fixed 
this  at  ten  years  for  those  present  and  twenty  for  the  absent ;  but 
this  opinion  is  chiefly  })ased  on  a  passage  in  the  Code  (yii.  33. 
12 ;  see  also  G.  iii.  34.  2),  which  it  is  better  to  interpret  of  the 
length  of  time,  by  non-usage  during  which  a  servitude  was  lost. 

Tit.  IV.    DE  USUFfiUCTU. 

Ususfructns  est  jus  alienis  rebus  Usufiruct  is  the  right  of  using,  and 

utendi  fruendi,  salva  rerum  sub-  reaping  the  fruits  of  things  belong- 
stantia :  est  enim  jus  in  corpore,  quo  ing  to  others,  without  destroying 
sublato  et  ipsum  toUi  neoesse  esU  their  substance.     It  is  a  right  over  a 

corporeal    thing,  and  if  this  thing 
perish,  the  usufruct  itself  necessarily 
'  perishes  also. 

D.  vii.  1.  1,  2. 

We  now  pass  to  personal  servitudes,  those,  namely,  which 
consist  of  a  jus  in  re^  i.  e.  one  portion  of  the  dominium,  being 
detached  from  the  rest  for  the  benefit  of  a  person.  Person^ 
servitudes  differed  from  real  in  being  applicable  to  moveables  as 
well  as  to  immoveables ;  and  the  personal  servitude  usufructus 
was  divisible,  that  is,  some  of  the  fruits  included  in  the  servi- 
tude might  be  parted  with,  although  the  servitude  usus  was, 
like  real  servitudes,  indivisible. 

The  person  to  whom  the  usufructus  was  given  had  two 
rights  united;  he  had  the  jus  utendi,  that  is,  the  right  of 
making  every  possible  use  of  the  thing  apart  from  consuming 
it  or  from  taking  the  fruits  of  it,  as,  for  instance,  the  right  of 
living  in  a  house  or  employing  beasts  of  burden ;  and  he  had 
also  the  jus  fruendi,  the  right  of  taking  all  the  fruits  of 
the  thing  over  which  the  servitude  was  constituted.  The  de- 
finition oifructus  is  quicquid  infundo  nascitur  (D.  vii.  59.  1 ), 
that  is,  the  ordinary  produce,  but  not  accidental  accessions  or 
augmentations,  such  as  a  treasure  found  (D.  xxiv.  8.  7.  12)  or 
islands  formed  in  a  river. 

He  might  sell,  or  let,  or  give  his  right  of  taking  the  fruits  to 
another,  and  the  profits  he  thence  derived  were  termed  his 
fructus  civiles.  (D.  vii.  1.  12.  2.)  It  was  only  such  of  the 
fructus  as  were  actually  taken  or  gathered  by  him,  or  those 
acting  under  him,  that  belonged  to  him ;  and  no  fruits  which 
were  not  gathered  at  the  time  of  his  death  passed  to  his  heir. 
He  was  obliged  to  give  security,  on  entering  on  the  exercise  of 
his  right,  tihat  he  would  use  his  right  as  a  good  pater- 
familias,  and  give  up,  at  the  time  when  his  right  expired,  the 
possession  of  the  thing.  (D.  vii.  9.1.)  We  have  had  an  instance 
of  what  was  meant  by  using  his  right  as  a  good  paterfamilias  in 
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paragr.  88  of  Tit.  I,  where  it  is  said  that  he  is  bound  to  replace 
dead  sheep  and  dead  trees.  He  was  also  bound  not  to  alter  the 
nature  of  the  thing  over  which  the  right  extended ;  he  could 
not,  for  instance,  build  on  land  unbuilt  on,  or  change  the  use 
to  which  land  was  specially  destined.  (D.  vii.  1.  7.  1 ;  D.  viii. 
13.  4.)  And  it  is  with  reference  to  this  that  the  words  aalva 
rerum  substantia,  in  the  text,  are  sometimes  understood,  so 
that  the  sentence  would  mean,  usufruct  is  the  right  of  using 
and  taking  the  fruits  of  things  belonging  to  another,  but  so  as 
not  to  alter  the  substance.  Ulpian  {Reg.  24. 26)  certainly  uses 
tbe  words  salva  rerum  substantia  in  a  sense  very  similar ;  but 
the  concluding  words  of  the  section  make  it  more  natural  to 
understand  salva  rerum  substantia  as  referring  here  to  the 
duration  of  the  usufruct.  It  lasts  as  long  as  the  thing  over 
which  it  is  constituted  remains  unaltered;  for  if  the  thing 
perishes,  the  usufruct  perishes.  The  two  sentences  of  this 
section  are  taken  without  alteration  from  the  Digest,  but  are 
from  different  authors,  the  first  being  from  Paul,  the  latter  from 
Celsus.  (D.  vii.  1.  1,  2.)  Very  probably  Paul  did  not  use 
the  ynotiA  salva  rerum  substantia  with  reference  to  the  duration 
of  the  servitudes ;  but  the  compilers  of  the  Institutes  saw  that, 
if  they  were  used  in  this  sense,  the  two  sentences  would  cohere 
together. 

1.  Usttsfnictus  aproprietate  sepa-  I.  The  asnfnict  is  detached  from 

rationem  redpit,  idque  plnribos  mo-  the  property ;  and  this  separation 
dis  acddit :  nt  ecce,  si  qnis  usmn-  takes  place  in  many  ways ;  for  exam- 
fractmn  alictii  legaverit,  nam  heres  pie,  if  the  usufruct  is  given  to  any 
nudam  habet  proprietatem,  legata-  one  as  a  legacy ;  for  the  heir  has  then 
rius  usumfructum ;  et  contra,  si  t\m-  the  hare  ownership,  and  the  legatee 
dnm  legaverit  deducto  usufructu,  le-  has  the  usufruct :  conversely,  if  the 
gataiius  nudam  habet  proprietatem,  estate  is  given  as  a  legacy,  subject  to 
heres  vero  usumfructum.  Item  alii  the  deduction  of  the  usufruct,  the 
usumfructum,  alii  deducto  eo  fhndum  legatee  has  the  bare  ownership,  and 
legare  potest.  Sine  testamento  vero  the  heir  has  the  usufruct  Again,  the 
si  quis  velit  usumfructmu  alii  consti-  usufruct  may  be  given  as  a  legacy  to 
toere,  pactionibus  et  stipulationibus  one  person,  and  the  estate  minus  this 
id  efficere  debet  Ne  tamen  in  uni-  usufruct  may  be  given  to  another.  If 
versum  inutiles  essent  proprietates  any  one  wishes  to  constitute  a  usu- 
seroper  abscedente  usufructu,  placuit  fruct  otherwise  than  by  testament,  he 
certis  modis  extingui  usumfructum  et  must  effect  it  by  pacts  and  stipula- 
ad  proprietatem  reverti.  tions.    But,  lest  the  property  should 

be  rendered  whoUy  profitless  by  the 
usufruct  being  for  ever  detached,  it 
has  been  thought  right  that  there 
should  be  certain  ways  in  which  the 
usufruct  should  become  extinguish- 
ed, and  revert  to  the  property. 

D.  vii.  1.  6 ;  D.  xxxii.  2.  19 ;  D.  vii.  1.  3,  pr.  and  2. 

We  may  refer  to  what  we  have  said  in  the  note  to  the  fourth 
section  of  the  last  Title  for  the  modes  in  which  usufructs  were 
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acquired.  In  the  time  of  Justinian  they  were  constituted, 
1,  by  testament ;  2,  by  agreements  followed  by  quasi-tradition ; 
8,  by  beiug  reserved  in  an  alienation  of  tbe  nuda  proprietas; 
4,  by  adjudication ;  and  also,  lastly,  lege,  by  the  law,  an  instance 
of  which  we  have  in  the  first  paragraph  of  tbe  ninth  Title  of  this 
Book,  where  it  is  said  that,  under  Justinian's  legislation,  the 
father  acquired  tbe  usufruct  of  his  son  s  peculium. 

It  will  be  observed  that,  in  putting  tbe  tbird  case  of  gift  of 
usufruct  by  testament,  tbat,  namely,  in  which  tbe  usufiruct  is 
given  to  one  legatee,  tbe  nuda  proprietas  to  anotber,  the  gift 
to  the  latter  is  expressed  by  the  words  fundum  deducto  usu- 
fructu.  The  Digest  (xxxiii.  2.  19)  explains  why  deducto  usu- 
fruct u  should,  in  such  a  case,  be  carefully  added  to  a  gift  of  the 
fundus;  for  if  they  were  not,  the  second  legatee  would  be 
treated  as  having  the  nuda  proprietas,  and  also  as  having  a 
joint  interest  in  the  usufruct  with  the  first  legatee. 


2.  Constituitur  autem  ususfractus 
non  taDtum  in  fundo  et  ledibtis,  ve- 
rnm  etiam  in  servis  et  jumentis  cete- 
risque  rebus,  exoeptis  iis  que  ipso 
U8U  consumuDtur ;  nam  bsB  res  neque 
natarali  ratione  neque  civili  recipiunt 
usumfructum.  Quo  numero  sunt 
viuum,  oleum,  frumentum,  yesti- 
menta:  quibua  proxima  est  pecnnia 
numerata,  namque  ipso  usu  assidua 
permutatione  quodammodo  extingui< 
tur.  Sed  utilltatis  causa  senatus 
censuit  posse  etiam  earum  rerum 
usumfructum  constitui,  ut  tamen  eo 
nomine  heredi  utiliter  caveatur. 
Itaque  si  pecimiae  ususfructus  legatus 
sit,  ita  datur  legatario  ut  ^us  fiat,  et 
legatarius  satisdet  beredi  de  tanta 
pecunia  restituenda,  si  morietur  aut 
capite  minuetur.  Ceterie  quoque  res 
ita  traduntur  legatario  ut  ejus  fiant; 
sed  sestimatis  bis  satisdatur,  ut  si 
morietur  aut  capite  minuetur,  tanta 
pecunia  restituatur  quanti  beB  fuerint 
flestimatffi.  Ergo  senatus  non  fedt 
quidem  earum  rerum  usumfructum 
(nee  enim  poterat),  sed  per  cautionem 
quasi  usumfructum  constituit 


2.  A  usufruct  may  be  constituted 
not  only  of  lands  and  buildings,  but 
also  of  slaves,  of  beasts  of  burden, 
and  evetything  else  except  those 
which  are  consumed  by  being  used, 
for  they  are  susceptible  of  an  usu- 
fhict  ueither  by  natural  nor  by  civil 
law.  Among  Uiese  things  are  wine, 
oil,  garments,  and  we  may  ahnost  say 
coined  money ;  for  it,  too,  is  in  man- 
ner consumed  by  use,  as  it  continually 
passes  from  hand  to  hand.  But  the 
senate,  thinking  such  a  measure  would 
be  useful,  has  enacted  that  a  usufruct 
even  of  these  things  may  be  consti- 
tuted, if  sufficient  security  be  given 
to  the  heir;  and  therefore,  if  the 
usufruct  of  money  is  given  to  a 
legatee,  the  money  is  considered  to 
be  given  to  him  in  complete  owner- 
ship ;  but  he  has  to  give  security  to 
the  heir  for  the  repayment  of  an 
equal  sum  in  the  event  of  his  death 
or  his  undergoing  a  capitis  deminuiio. 
All  other  things,  too,  of  the  same  kind 
are  delivered  to  the  legatee  so  as  to 
become  his  property ;  but  their  value 
is  estimated  and  security  is  given  for 
the  pajrment  of  the  amoxmt  at  which 
they  are  valued,  in  the  event  of  the 
legatee  dying  or  undergoing  a  capi- 
ti»  deminutio.  The  senate  has  not 
then,  to  speak  strictly,  created  a 
usufruct  of  these  things,  for  that 
was  impossible,  but,  by  requiring 
security,  has  established  what  may 
be  termed  a  usufruct 
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B.  vii.  1.  8. 1 ;  D.  vii.  6.  1.  3  ;  D.  Tii.  6.  2,  pr.  and  1 ;  D.  vii.  6.  7. 

Properly  only  things  qu<B  in  usu  non  consumuntur  could  be 
the  subject  of  a  servitude  which  consisted  in  using  things  only 
ibr  a  time ;  but  as  things  qucB  usu  consumuntur,  things  that 
perish  in  the  using,  are  things  that  may  for  the  most  part  be 
easily  replaced  by  similar  things  of  an  equal  quantity  and 
quality,  the  senatus  consultum  alluded  to  in  the  text  (the  date 
of  which  is  uncertain,  but  is  probably  not  later  than  Augustus) 
permitted  that  things  qu(B  usu  consumuntur  should  be  made 
subject  to  a  kind  of  usufruct  by  which  they  might  be  con- 
sumed at  once,  and  then,  on  an  event  occurring  by  which  a 
real  usufruct  would  have  expired,  that  is,  the  death  or  capitis 
deminutio  of  the  usufructuary,  they  were  to  be  replaced  by 
similar  things,  or,  what  effected  the  same  object  in  a  different 
way,  their  pecuniary  value  was  estimated  on  the  commencement 
of  this  quasi-usufruct,  as  it  is  termed,  and  paid  at  its  expiration. 
Ulpian  gives  the  following  as  the  terms  of  the  senatus  con- 
sultum :  Ut  omnium  rerum,  quae  in  cujusque  patrimonio  esse 
constaret,  ususfructus  legari  possit.     (D.  vii.  6.  1.) 

It  will  be  observed  that  the  text  includes  garments,  vesti- 
menta,  among  things  of  which  there  was  only  a  quasi-usufruct, 
whereas  the  Digest  twice  speaks  of  them  as  things  of  which 
there  was  a  real  usufruct.  (D.  vii.  1. 16. 4 ;  vii.  9.  9.  3.)  They 
were,  in  fact,  one  or  the  other  according  as  it  was  the  garments 
or  their  value,  that  was  to  be  given  to  the  owner  of  the  nuda 
proprietas  at  the  end  of  the  usufruct,  and  this  might  depend  on 
the  intention  of  the  parties  or  the  nature  of  the  materials. 

Satisdatur.  The  usufructuary  not  only  guaranteed  by  a  sti- 
pulation the  replacement  of  the  things  or  the  payment  of  their 
value,  but  he  procured  a  surety  {fidejussor)  to  guarantee  it  also. 

3.  flniuir  aatem  ususfructus  morte  8.  The  usufruct  terminates  by  the 

fractuarii,  et  duabus  capitis  deminu-  death  of  the  usufructuary,  by  two 
tionibus,  maxima  et  media,  et  non  kinds  of  ca-jp^ii  deminutio,  namely,  the 
utendo  per  modnm  et  tempus :  qu»  greatest  and  the  middle,  and  also  by 
omnia  nostra  statuit  constitutio.  not  being  used,  according  to  the 
Item  finitur  ususfructus,  si  domino  manner,  and  during  the  time  fixed; 
proprietatis  ab  usufructuario  cedatur  all  which  points  have  been  decided 
(nam  cedendo  extraneo  nihil  agit)  ;  by  our  constitution.  The  usufruct  is 
▼el  ex  contrario  si  fructuarius  proprie-  also  terminated  if  the  usufructuary 
tatem  rei  acqnisietit,  qu»  res  conso-  surrenders  it  to  the  owner  of  the 
lidatio  appeUatur.  Eo  amplius  con-  property  (a  cession  to  a  stranger 
Stat,  si  sdes  incendio  oonsumptss  would  not  have  this  effect)  ;  or,  again, 
fuerint,  yel  etiam  terrse  motu  aut  vitio  by  the  usufructuary  acquiring  the 
suo  comxerint,  extingui  usumfructum,  property,  which  is  called  consolida- 
et  ne  areiB  quidem  usumf^ctum  de-  tion.  Again,  if  a  building  is  consumed 
beri.  by  fire,  or  thrown  down  by  an  earth- 

quake, or  falls  through  decay,  the  usu- 
fruct of  it  is  necessarily  destroyed,  nor 
does  there  remain  any  usufruct  due 
even  of  the  soil  on  which  it  stood. 
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C.  ill.  83. 16,  pr.  and  1,  2 ;  Gai.  ii.  33. 


The  text  points  out  five  ways  in  whicli  the  usufruct  would 
terminate.  1.  By  the  natural  or  civil  death  of  the  usufructuary. 
If  the  usufruct  belonged  to  a  city  or  corporation  which  could 
not  die,  it  lasted  for  a  hundred  years,  as  being  the  extreme 
length  of  the  duration  of  human  life.  (D.  vii.  1.  56.)  Pre- 
viously to  Justinian  the  minima  capitis  deminutio  extinguished 
a  usufruct,  because  the  person  who  underwent  it  was  not  the 
same  person  in  the  eyes  of  the  law  after  undergoing  it  as  he 
was  before ;  he  commenced  a  new  existence.  Justinian  altered 
the  law  in  this  respect  (C.  iii.  33.  16),  and  he  also  decided  a 
question  which  had  divided  the  jurists  whether  a  usufruct 
acquired  by  a  slave  or  a  JiHusfamilias  terminated  on  the 
death  of  the  slave,  or  death  or  capitis  deminutio  of  the  son,  or 
whether  it  remained  for  the  benefit  of  the  master  or  father. 
He  decided  that  it  should  remain  until  the  master  or  father  s 
natural  or  civil  death,  and  further,  that  in  the  case  of  a  filius- 
familiaSy  it  should  also  continue  for  his  benefit  afler  his  father  s 
death ;  so  that  the  father  had  the  usufruct  for  his  life,  and  then 
the  son,  if  he  survived  the  father,  had  it  for  his  life.  (C.  iii. 
33.  16,  17.) 

"^on  utendo  per  modum  et  tempus.  Secondly,  the  usufruc- 
tuary might  lose  the  usufruct  by  not  using  it  in  the  way  agreed 
on  by  the  parties  during  the  time  fixed  by  law.  The  usufruc- 
tuary might,  for  instance,  have  the  use  of  a  fundus  for  the 
summer,  and  if  he  used  it  only  during  the  winter  he  would  not 
use  the  usufruct  of  the /undus  in  the  way  it  was  given  him,  and 
this  was  equivalent  to  not  using  it  at  all ;  and  if  he  did  not 
exercise  his  right  at  any  period  previous  to  the  time  fixed  by 
law,  as  that  when  the  usufruct  became  extinct  by  non-usage, 
his  right  was  gone.  This  time  was,  under  the  old  law,  one 
year  when  the  usufruct  affected  moveables,  and  two  years  when 
the  usufruct  affected  immoveables.  If  this  period  elapsed  with- 
out the  right  being  exercised,  the  owner  of  the  nuda  proprietas 
gamed  the  usufruct  by  usucapion.  Justinian  altered  this  by 
fixing  three  years  as  the  time  for  moveables,  and  ten  or  twenty 
years  for  immoveables,  according  as  the  person  affected  was 
present  or  absent.  (See  Tit  6.  1.)  The  usufructuary  was 
placed  so  far  in  the  position  of  an  owner  of  a  thing,  diat  it 
required  the  same  length  of  time  to  make  him  lose  the  usu- 
fruct as  it  did  to  make  the  owner  lose  the  property.  Hence  it 
is  said  in  the  Code  (iii.  33.  16.  1)  that  he  was  not  to  lose  the 
usufruct  unless  talis  exceptio  (i.  e.  of  usucapion)  usufructuario 
opponatuTy  qua  etiam  si  dominium  vindicabat,  poterat  eum 
prasentem  vel  ahsentem  excludere. 

Non-usage  and  the  minima  capitis  deminutio  only  affected 
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rights  already  commenced ;  and  in  order  to  avoid  their  effects 
the  usnfiruct  was  often  given  by  legacy  in  singulos  annos,  vel 
menses^  vel  dies.  As  a  new  usufruct  thus  began  each  year, 
month,  or  day,  there  could  be  no  non-usage  for  a  longer  time 
than  the  duration  of  each  usufruct,  and  ^e  minima  capitis 
deminutio  only  affected  the  usufruct  existing  at  the  time  it  was 
undergone.     (D.  vii.  4.  1.  1.) 

8i  domino  cedatur.  Thirdly,  the  usufract  was  lost  if  it  was 
surrendered  to  the  owner  of  the  nuda  proprietor.  The  words 
cedatur^  and  cedendo  belong,  in  the  passage  of  Gaius  from 
which  this  part  of  the  section  is  taken,  to  the  in  jure  cessio, 
the  fictitious  suit  by  which  personal  servitudes  were  given  up 
in  the  time  of  Gaius.  As  this  mode  of  giving  up  servitudes  to 
the  dominus  was  obsolete,  less  technical  words  would  be  more 
appropriate  in  the  text.  The  usufructuary  could  not  transfer  the 
usufruct  to  another,  because  the  usufruct  attached  to  him  per- 
sonally, and  was  to  terminate  by  his  death  or  capitis  deminutio, 
and  not  by  that  of  a  stranger.  He  could  allow  another  to  ex- 
ercise his  right  of  taking  the  fruits  until  he  himself  died  or  lost 
the  servitude,  but  this  did  not  make  that  person  the  owner  of 
the  usufruct 

The  two  other  modes  by  which  a  usufruct  might  be  lost,  viz. 
consolidatio,  when  the  usufruct  was  extinguished,  quia  res  sua 
nemini  servity  and  the  thing  being  consumed,  that  is,  either 
really  perishing,  or  having  its  substantia  altered,  need  no  ex- 
planation. 

Of  course,  if  a  usufruct  was  made  conditionally,  or  for  a 
limited  time,  it  expired  when  the  condition  was  accomplished 
or  the  time  ended. 

Servitudes  generally  were  extinguished  in  much  the  same 
way  as  the  particular  servitude  of  usufruct.  1.  By  the  de- 
struction of  the  thing — the  res  dominans  or  the  res  serviens, 
2.  By  the  same  person  becoming  owner  of  the  res  dominans 
and  the  res  serviens,  or  in  case  of  personal  servitudes,  of  the 
remainder  of  the  proprietas  and  tibe  servitude.  3.  By  the 
owner  of  the  servitude  permitting  the  person  affected  by  it 
to  do  something  which  made  the  exercise  of  the  right  im- 
possible. 4.  Lastly,  by  non-usage,  there  being,  however,  a 
remarkable  difference  in  this  respect  between  servitudes  rusti- 
corum  pradiorum  and  servitudes  urbanorum  pradiorum;  for 
as  the  possession  of  the  former  was  not  continuous,  that  is,  the 
right  was  not  always  being  exercised,  the  mere  non-usage  of 
the  right  during  the  time  fixed  by  law  extiuguished  it ;  but  as 
the  possession  of  the  servitudes  urbanorum  pradiorum  was  con- 
tinuous, it  was  necessary  that  the  owner  of  the  res  serviens 
should  do  something  to  break  the  possession,  or,  as  it  was 
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termed  by  the  jurist,  usucapere  lihertatem  (D.  Tiii.  2.  6),  t .  e. 
to  commence  the  liberation  of  the  res  serviens,  as,  for  instance, 
to  turn  a  stillicidium  away  from  his  premises ;  and  if  this  was 
acquiesced  in  during  the  time  fixed  by  law,  that  is,  ten  years 
for  persons  present  and  twenty  for  persons  absent,  the  owner  of 
the  res  dominans  could  not  afterwards  claim  his  servitude. 

4.  Cum  aatem  finitus  fuerit  usas-  4.  When  the  usufruct  is  entirelj 

fructus,  revertitur  scilicet  ad  proprie-  extinguished,  it  is  reunited  to  the 
tatem,  et  ex  eo  tempore  nudee  pro-  property;  and  the  person  who  had 
prietatis  dominus  incipit  plenam  in  the  hare  ownership,  hegins  thenee- 
re  habere  potestatem.  forth  to  have  full  power  oyer  the 

thing. 

Some  texts  hKVQjinitus  fuerit  totus  ususfructus  ;  for  as  the 
usufruct  was  divisible,  portions  of  it  might  exist,  and  yet  other 
portions  have  reverted  to  the  owner  of  the  nuda  proprietas. 
It  may  be  remarked  that  if  two  persons  had  a  joint  interest  in 
the  same  usufruct,  and  the  usufruct  was  divided  between  them, 
when  one  died,  his  share  went,  not  to  the  owner  of  the  nuda 
proprietaSy  but  to  his  coproprietor,     (D.  vii.  2.  1.) 
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lisdem  istis  modis  quibus  usus-  The  naked  use  is  constituted  by 

fructus  constituitur,  etiam  nudus  usus  the  same  means  as  the  usufruct ;  and 

constitui  solet ;  iisdemque  illis  modis  is  terminated  by  the  same  means  that 

finitur,  quibus  et  ususfruotus  desinit.  make  the  usufruct  to  cease. 

D.  vii.  1.  3.  3. 

The  use  was  a  portion  of  the  usufruct  The  person  to  whom 
this  right  was  given  could  use  the  thing,  but  not  take  any  of 
its  fruits.  He  had  the  nudus  usus  (D.  vii.  8.  1),  the  bare  use 
of  the  thing ;  and  enjoyed  all  the  advantages  he  could  obtain 
from  the  use ;  but  he  could  avail  himself  of  nothing  which 
the  thing  produced.  He  could  not,  like  the  usufructuary,  let, 
sell,  or  give  the  exercise  of  his  right,  for  he  was  excluded  from 
taking  what  were  termed  fructus  civiles,  as  much  as  from 
taking  fructus  naturales.  The  jurists,  however,  modified  in 
some  degree  the  rigour  of  this  principle ;  and  the  owner  of  the 
use  was  allowed,  in  cases  where  the  right  would  otherwise  have 
produced  no  benefit  whatever,  or  where  it  seemed  light  to  put 
a  favourable  interpretation  on  the  wording  of  a  testament,  to 
take  as  much  of  certain  kinds  of  produce  as  was  sufficient  for 
his  daily  wants. 
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1.  Mmiifl  antem  sdHoet  juris  est  in 
nsa  qnam  in  nsufractu.  Namque  is 
qui  ftindi  nudum  habet  usum,  nihil 
uHerins  habere  intelligitur  quam  ut 
deribus,  pomis,  floribus,  foeno,  stra- 
mentis  et  lignis  ad  usum  quotidianum 
ntatnr.  In  eo  quoque  fundo  hactenns 
ei  morari  licet,  ut  neque  domino  fundi 
moleBtu  sit,  neque  iis  per  quos  opera 
mstica  flunt,  impedimento:  neo  ulU 
alii  jus  quod  habet,  aut  locare  aut 
Tendero  aut  gratis  concedere  potest; 
com  is  qui  usumfructum  habet,  potest 
hiec  omnia  facere. 


1.  The  right  of  use  is  less  extensiYe 
than  that  of  usufruct;  for  he,  who 
has  the  naked  use  of  lands,  has  no- 
thing more  than  the  right  of  taking 
herbs,  fruit,  flowers,  hay,  straw,  and 
wood,  sufficient  for  his  daily  supply. 
He  is  permitted  to  establish  himself 
upon  the  land,  so  long  as  he  neither 
annoys  the  owner,  nor  hinders  those 
who  are  engaged  in  the  cultivation  of 
the  soiL  He  cannot  let,  or  sell,  or 
give  gratuitously  his  right  to  another, 
while  a  usufructuary  may. 


D.  vii.  8.  10.  4 ;  D.  vii.  8. 12.  1 ;  D.  viL  8.  11. 

The  jurists  differed  as  to  the/ructus  of  which  a  certain  daily 
supply  might  he  taken,  and  as  to  whether  it  was  necessary  that 
they  should  he  consumed  on  the  spot.  (D.  vii.  8.  10. 1 ;  D.  vii. 
8.  12.  1.)  The  station  of  the  usuarius  and  the  ahundance  of 
the  firuits  would  make  a  difference  in  particular  cases. 

The  usuarius  could  prevent  the  owner  as  well  as  any  one 
else  from  coming  on  land  suhject  to  a  usus^  except  for  the  pur- 
pose of  cultivating  it. 

Aut  gratis  concedere.  There  would  he  a  sort  oifructus  in 
being  ahle  to  gratify  the  wish  of  giving  and  of  conferring  a 
bvonr,  instead  of  receiving  a  price. 

2.  Item  is  qui  eedium  usum  habet,  2.  He,  who  has  the  use  of  a  house, 

haetenus  jus  habere  intelligitur,  ut      has  nothing  more  than  the  right  of 


I  tantum  habitet;  neo  hoo  jus  ad 
alium  transferre  potest,  et  viz  recep- 
turn  esse  ridetur  ut  hospitem  ei  reci- 
pere  lioeat;  sed  cum  uxore  sua  libe- 
riaqoe  suis,  item  libertis,  nee  non  aliis 
Hbois  personis  quibus  non  minus 
quam  servis  utitur,  habitandi  jus 
babet  £t  conyenienter,  si  ad  mulie- 
rem  usus  tedium  pertdneat,  cum  ma- 
rito  ei  habitare  lioet. 


inhabiting  it  himself:  for  he  cannot 
transfer  Cbis  right  to  another;  and  it 
is  not  without  considerable  doubt  that 
it  has  been  thought  aUowable  that  he 
should  receive  a  guest  in  the  house, 
or  live  in  it  with  his  wife  and  chil- 
dren, and  freedmen,  and  other  free 
persons  who  may  be  attached  to  his 
service  no  less  than  his  slaves  are. 
A  wife,  if  it  is  she  who  has  the  use  of 
the  house,  may  Uve  in  it  with  her 
husband. 

D.  vii  8.  2. 1 ;  D.  vii.  8.  4.  6.  8. 

The  usuarius  had  the  use  of  the  whole  thing,  and  the  owner 
would  not  make  use  of  any  part  not  used  hy  him.  (D.  vii. 
8.  22.  1.)  So^  too,  the  right  of  usus  was  indivisible  and  could 
not  be  given  in  detached  portions,  as  that  of  usufruct  could  be, 
to  different  persons.  (D.  vii.  8.  19.)  But  one  person  could 
have  the  use,  and  another  the  usufruct  of  the  same  thing. 
(D.vii.  8.  14.8.) 

8.  Item  is  ad  quem  servi  usus  per-  8.  So,  too,  he  who  has  the  use  of  a 

^^^  ipse  tantommodo  operis  atque      slave,  has  only  the  right  of  himself 
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ministerio  ejus  nti  potest:  ad  alium 
vero  nuUo  modo  jus  suum  transferre 
ei  coDcessum  est  Idem  scilicet  juris 
est  et  in  jiunentis. 


using  the  labour  and  services  of  the 
slave :  for  he  is  not  permitted  in  any 
way  to  transfer  his  right  to  anotlier. 
And  it  is  the  same  with  regard  to 
beasts  of  burden. 


D.  vji.  8.  12.  6,  6. 

Ipse  tantum  uti  potest ;  but  the  wife  or  the  husband  might 
use  the  thing  of  which  the  use  was  given  to  the  other.  (D.  vii. 
8.9.) 


4.  Sed  si  pecorum,  veluti  ovium, 
usus  legatus  sit,  neque  lacte  neque 
agnis  neque  lana  utetur  usuarius, 
quia  ea  in  fiructu  sunt  Plane  ad 
steroorandum  agrum  suum  pecoribus 
uti  potest 


4.  If  the  use  of  a  flock  or  herd,  as, 
for  instance,  of  a  flock  of  sheep,  be 
given  as  a  legacy,  the  person  who  has 
Uie  use  cannot  take  the  milk,  the 
lambs,  or  the  wool,  for  these  are 
among  the  finiits.  But  he  may  cer- 
tainly make  use  of  the  flock  to  ma- 
nure his  land. 


5.  Sed  si  cui  habitatio  legata  sive 
aliquo  modo  constituta  sit,  neque 
nsus  videtur  neque  ususfructus, .  sed 
quasi  proprium  aliquod  jus.  Quam 
habitationem  habendbus,  propter 
remm  utilitatem,  secundum  Marcelli 
sententiam  nostra  decisione  promul- 
gata,  permisimus  non  solum  in  ea 
degere,  sed  etiam  aliis  locare. 


D.  vii.  8. 12.  2. 

As  a  flock  was  hardly  of  any  use  if  a  person  might  not  take 
any  of  the  fructus,  the  usuarius  was  allowed  to  have  a  little 
milk  {modicum  lac)  when  the  usus  had  been  constituted  in  a 
way  to  admit  of  a  favourable  interpretation.     (D.  vii.  12.  2.) 

5.  If  the  right  of  habitation  is 
given  to  any  one,  either  as  a  legacy 
or  in  any  other  way,  this  does  not 
seem  a  use  or  a  usufruct,  but  a  right 
that  stands  as  it  were  by  itself.  FYom 
a  regard  to  what  is  useful,  and  con- 
formably to  an  opinion  of  Marcellus, 
we  have  published  a  decision,  by 
which  we  have  permitted  those  who 
have  this  right  of  halntation,  not  only 
themselves  to  inhabit  the  place  over 
which  the  right  extends,  but  also  to 
let  to  others  the  right  of  inhabiting  it 

D.  vii.  8.  10;  C.  iii.  83. 

The  jurists  had  doubted  whether  habitatio  was  to  be  con- 
sidered a  distinct  servitude  (D.  iv.  6.  10 ;  D.  vii.  8.  10.  2), 
which  Justinian  here  pronounces  it  to  be.  So  far  as  it  differed 
fix)m  the  use,  or,  after  Justinian  gave  the  power  of  letting  the 
house,  from  the  usufract,  of  the  house,  it  differed  by  being 
an  occupation  allowed  as  a  fact  rather  than  as  a  right,  the 
creation  of  the  law,  to  which  the  incidences  of  a  personal 
servitude  would  attach.  Modestinus  says  of  it,  potius  in /04: to 
quam  in  jure  consistit,  (D.  iv.  6.  10.)  Thus,  it  did  not 
cease  by  non  usage  or  by  the  minima  capitis  deminutio,  (D. 
vii.  8.  10.) 
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6.  Hfleedeservitntibuseinsufraota  6.  Let  it  snfflee  to  have  said  thus 

etnBnet  habitadonedizisse  Biifficiat;  much    concerning    servitudes,    usu- 

de  hereditate  autem,  et  obligationi-  firuct,  use,  and  habitation.    We  shall 

bos,  suis  locis  proponemus.    £zx>o-  treat  of  inheritances  and  obligations 

smmns  summatiin  quibus  modis  jure  in  their   proper  places.     We  have 

gentium  res  nobis  acquiruntur:  modo  ah*eady  briefly  explained  how  things 

videamus,  quibus  modis  legitimo  et  are  acquired  by  the  law  of  nations; 

eiTili  jure  acquimntur.  let  us  now  examine  how  they  are  ao- 

quired  by  the  civil  law. 

D.  viL  8. 10. 

Before  quitting  the  subject  of  servitudes  it  is  proper  to  ob- 
serve that,  besides  the  possessory  interdicts  by  which  the  pos- 
session of  servitudes  was  secured,  there  were  two  real  actions 
by  which  a  claim  was  made  with  regard  to  a  servitude.  By 
the  one  {tictio  in  rem  con/essoria),  the  owner  of  the  servitude 
claimed  to  have  his  servitude  protected,  and  the  right  to  it  pro- 
nounced to  be  his,  against  any  one  who  attempted  to  disturb 
him  in  his  quasi-possession,  or  disputed  his  right  By  the 
other  (actio  in  rem  negatoria),  the  owner  of  a  thing  over 
which  another  person  claimed  or  exercised  a  servitude  himself 
claimed  to  have  this  thing  pronounced  free  from  the  servitude. 
It  might  seem  as  if  this  was  rather  a  defence  to  an  action  for 
the  servitude  than  itself  a  real  action.  But  it  was  considered 
a  substantiye  and  independent  action,  because  the  owner  of  the 
dominium  thereby  vindicated  his  claim  to  a  portion  of  it, 
namely,  to  the  servitude  which  it  was  attempted  to  detach  from 
the  ownership. 

Justinian  now  returns  to  the  examination  of  the  modes  in 
which  things  are  acquired,  and  the  sixth  Title  would  properly 
follow  the  latter  part  of  the  first  Before,  however,  we  leave 
the  subject  of  jura  in  re,  we  must  notice  three  other  kinds 
of  jura  in  re  besides  servitudes,  of  which  the  Institutes 
make  no  mention.  These  are  the  jus  empkyteuticarium,  the 
jus  super/iciarium,  and  the  jus  pignoris. 

The  exact  time  when  servitudes  first  became  a  part  of  Bo- 
man  law  is  not  easy  to  discover.  The  Twelve  Tables  determine 
the  width  of  a  way,  but  there  is  nothing  to  show  that  this  was 
intended  to  regulate  the  width  of  a  way  to  which  one  person 
had  a  right  over  the  laud  of  another,  although,  probably,  the 
width  assigned  by  the  law  of  the  Twelve  Tables  was  afterwards 
employed  as  the  standard  to  regulate  private  ways.  However, 
the  nature  of  servitudes  makes  it  almost  certain  that  they  must 
have  very  early  been  recognised  by  law ;  and,  at  any  rate,  we 
learn  that  they  were  so  long  before  the  end  of  the  Bepublic. 
The  period  at  which  the  three  jura  in  re,  of  which  we  have 
JQst  spoken,  were  established  as  a  part  of  law,  can  be  ascer- 
tained more  readily.     The  first,  the  jus  emphyteuticarium, 

Q 
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though  based  on  an  institution  of  the  ciTil  law,  yet  only  as- 
sumed its  peculiar  character  in  the  time  of  the  Lower  Empire ; 
tiie  two  others  owed  their  existence  to  the  praetors. 

The  Jus  emphyteulicariumy  or,  as  it  is  more  generally  called, 
emphyteusis,  was  the  right  of  enjoying  all  tiie  firuits,  and  dis- 
posing, at  pleasure,  of  the  thing  of  another,  subject  to  tiie  pay- 
ment of  a  yearly  rent  {pensto,  or  canon)  to  the  owner.  Formerly 
the  lands  of  the  Boman  people  of  municipalities,  or  the  college 
of  priests,  used  to  be  let  for  different  terms  of  years,  sometimes 
for  a  short  term,  such  as  that  of  five  years,  sometimes  for  a  term 
amountiug  almost  to  a  perpetuity,  under  the  name  of  apri 
vectiffales.  (Gai.  iii.  145.)  Afterwards,  the  lauds  of  private 
individuals  were  let  in  a  similar  manner,  and  were  also  com- 
prehended under  the  term  agri  vectigales.  The  emperors  let 
their  patrimonial  lands  in  a  similar  way,  and  these  lands  so  let 
were  termed  emphyteuticarii  (C.  xi.  58.  61),  a  name  arising 
from  there  being  a  new  ownership,  or  what  almost  amounted 
to  an  ownership,  engrafted  {h,  ^vteuu)  on  the  reel  dominium. 
Either  shortly  before,  or  in  the  time  of  Justinian,  the  two 
rights,  that  of  the  ayer  vectiyalee,  and  tiiat  of  efnphyteusis, 
were  united  under  the  common  name  of  emphyteusis,  and  sub- 
jected to  particular  regulations. 

Both  lands  and  bmldings  could  be  subject  to  emphyteusis. 
(Nov.  vii.  8.  1,  2.)  The  emphyteuta,  as  the  person  who  en- 
joyed the  right  was  termed,  besides  enjoying  aU  the  rights  of 
an  usufructuary,  could  dispose  of  the  thing,  or  rather  of  his 
rights  over  it,  in  any  way  he  pleased  (Nov.  vii.  3.  2) ;  he  could 
create  a  servitude  over  it  or  mortgage  it  (D.  xiii.  7.  16.  2);  he 
had  a  real  action  (which,  however,  was  said  to  be  a  utilis  vin- 
dicatio,  because  he  was  not  the  owner,  but  only  in  the  place 
of  one)  to  defend  or  assert  his  rights;  and  at  his  death  his 
right  was  transmitted  to  his  heirs.     (Nov.  7.  8.) 

He  was  obliged  to  pay  his  pensio  under  any  circumstances, 
whether  he  actually  benefited  by  his  emphyteusis  or  not,  because 
the  payment  of  rent  was  an  acknowledgment  of  the  title  of  the 
dominus.  He  was  also  bound  to  use  the  thing  over  which  his 
right  extended,  so  that  it  was  not  deteriorated  in  value  at  the 
time  his  right  expired.     (Nov.  vii.  8.  2.) 

The  right  of  superficies  was  almost  identical  with  that  of 
emphyteusis,  but  applied  only  to  the  superficies,  that  is,  things 
built  on  the  ground,  not  to  the  ground  itself.  It  was  the  right 
of  disposing  freely  of  a  building  erected  on  another  man's  soil 
without  destroying  it,  subject  to  the  payment  of  a  yearly  rent. 
(D.  vi.  1.  74.)  It  must  have  been  the  creation  of  the  jus 
pratorium  at  a  time  when  there  was  nothing  like  the  emphy- 
teusis of  buildings,  and  when  it  was  only  lands  that  were  let  as 
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affri  vectigalea.  The  rights  and  duties  of  the  superjiciarius, 
the  person  who  enjoyed  the  right,  may  be  gathered  from  those 
of  the  emphyteuticarius. 

The  jus  pignoris  was  the  right  given  to  a  creditor  over  a 
thing  belonging  to  another,  in  order  to  secure  him  the  payment 
of  a  debt,  yfhesa  the  thing  over  which  the  right  was  given 
passed  into  the  possession  of  the  creditor,  the  right  of  the 
creditor  was  expressed  by  the  word  pignua;  when  the  thing 
remained  in  the  hands  of  the  debtor,  the  right  of  the  creditor 
was  expressed  by  hypotheca.  Sometimes  only  one  or  more 
particular  things  were  under  a  hypotheca,  sometimes  all  the 
property  of  the  debtor.  The  right  of  the  creditor  extended 
only  to  the  amount  of  his  debt,  but  all  the  thing  pledged  was 
subject  to  his  claim.  The  right  might  be  created  by  the  mere 
agreement  of  the  parties,  without  any  handing  over  or  tradi- 
tion of  the  thing  pledged  to  the  creditor.  (C.  viii.  17.  2.  9.) 
Sometimes  the  right  was  created  by  a  magistrate,  who  gave 
execution  to  a  creditor  by  this  means ;  and  in  many  cases  the 
law  created  what  was  called  a  hypotkeca  tacita  over  the  pro- 
perty, as,  for  instance,  over  the  property  of  a  tutor  in  favour  of 
the  pupil,  and  over  the  property  of  a  husband,  that  the  dowry 
of  llie  wife  might  be  restored. 

The  creditor  had  the  right  (1)  of  selling  (D.  xx.  5)  or 
pledging  (G.  viii.  24)  the  thing  pledged;  (2)  of  satisfying  his 
own  claim  before  that  of  any  one  else  out  of  the  proceeds  of 
the  sale,  or  of  the  money  obtained  by  pledging  the  thing; 
(3)  of  having  himself  constituted  owner  of  the  thing  if  no 
purchaser  coidd  be  found  for  the  thing;  (4)  of  bringing  a  real 
action  (termed  the  actio  quasi-serviana)  against  any  one  who 
unlawfully  detained  the  thing  pledged  to  him. 

If  the  same  thing  was  pledged  to  different  creditors,  the  one 
to  whom  it  was  first  pledged  had  generally  a  preference,  potior 
tempore^  potior  jure.  But  there  were  certain  hypothecs  which 
bad  special  privileges  attached  to  them,  and  which  had  a  first 
claim  on  the  property  of  the  debtor,  such  as  the  hypotheca  of 
ik'QJiscus  or  imperial  treasury  for  the  payment  of  taxes  (C.  iv. 
46.  1),  and  that  of  a  wife  for  her  dowry  (0.  viii.  14.  12);  and 
hypotheca  which  were  created  by  an  instrument  publicly  re- 
gistered had  a  preference  over  others  by  a  constitution  of  Leo. 
(C.viii.  18.  11.) 
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Tit.  VI.    DE  USUCAPIONIBUS,  ET  LONGI 
TEMPORIS  POSSESSIONIBUS. 


Jure  dviU  constitntam  fiierat,  nt 
qui  bona  fide  ab  eo  qui  dominus  non 
erat,  cum  crediderit  eum  dominum 
esse,  rem  emetit  vel  ex  donatione 
aliave  quavis  justa  causa  acoeperit,  is 
eam  rem,  si  mobilis  erat  anno  nbique, 
si  immobilis  biennio  tantum  in  italico 
solo  usucapiat,  ne  rerum  dominia  in 
incerto  essent  £t  cum  hoc  placitnm 
erat  putantibns  antiquioribus  dominis 
sufficere  ad  inquirendas  res  snas  pree- 
fata  tempora,  nobis  melior  sententia 
sedit,  ne  domini  maturius  suis  rebus 
defraudentur,  neque  certo  loco  bene- 
ficium  hoc  condudatur.  £t  ideo  con- 
Btitutionem  super  hoc  promulgavi- 
mus,  qua  cautum  est  at  res  quidem 
mobiles  per  triennium,  immobiles 
yero  per  long!  temporis  possessionem 
(id  est,  inter  prsesentes  decennio, 
inter  absentes  viginti  annis)  usu- 
capiantur;  et  his  modis  non  solum 
in  Italia,  sed  in  omni  terra  qu» 
nostro  imperio  g^bematur,  dominia 
rerum  justa  causa  possessionis  prae- 
cedente  acquirantur. 


Bj  the  dyil  law  it  was  provided, 
that  if  any  one  by  purchase,  gift,  or 
any  other  legal  means,  had  bona  fide 
received  a  thing  from  a  person  who 
was  not  the  owner,  but  whom  he 
thought  to  be  so,  he  should  ac- 
quire this  thing  by  use  if  he  held  it 
for  one  year,  if  it  were  a  moveable, 
wherever  it  might  be,  or  for  two  years, 
if  it  were  an  immoveable,  but  thia 
only  if  it  were  in  the  soitim  /ta/tctmi ; 
the  object  of  this  provision  being  to 
prevent  the  ownership  of  things  re- 
maining in  uncertainty.  Such  was 
the  decision  of  the  ancients,  who 
thought  the  times  we  have  men- 
tioned sufficient  for  owners  to  search 
for  their  property,  but  we  have  come 
to  a  much  better  decision,  from  a 
wish  to  prevent  owners  being  de- 
spoiled of  their  property  too  quickly, 
and  to  prevent  the  benefit  of  thia 
mode  of  acquisition  being  confined 
to  any  particular  locality.  We  have 
accordingly  published  a  oonstLtution 
providing  that  moveables  shaU  be 
acquired  by  a  use  extending  for  three 
years,  and  immoveables  by  the  "  pos- 
session of  long  time,*'  that  is,  ten 
years  for  persons  present,  and  twenty 
for  persons  absent ;  and  that  by  these 
means,  provided  a  just  cause  of  pos- 
session precede,  the  ownership  of 
things  may  be  acquired,  not  only  in 
Italy,  but  in  eveiy  cound7  subject  to 
our  empire. 

Gai.  ii.  42-44.  46  ;  D.  xU.  8. 1 ;  C.  vii.  85. 

Usucapion,  which  dates  as  far  hack  as  the  law  of  the  Twelve 
Tahles  (Cic.  Top,  4),  had,  in  the  old  law  of  Rome,  two  effects. 
It  perfected  the  title  of  a  person  who  had  received  a  res  mancipi 
in  another  way  than  hy  mancipation  or  in  jure  cessio,  and  who 
accordingly  was  not  the  owner  of  the  thing,  hut  only  had  it 
in  bonis,  among  his  goods  (Gai.  ii.  41) ;  and  it  converted 
the  fact  of  possession  into  the  right  of  ownership.  One  year 
in  either  case  sufficed  for  the  acquisition  of  ownership  of  a 
moveable,  two  for  that  of  an  immoveable. 

But  there  was  no  ownership,  properly  speaking,  in  immove- 
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ables  which  were  part  of  the  solum  provinciale.  The  emperor 
or  the  people  were  the  owners,  and  the  actual  occupier  of  land 
in  the  provinces  could  not  he  the  owner;  he  could  only  be  pro- 
tected in  the  possession  of  it ;  and  the  praetors  protected  his 
possession  against  the  claim  of  any  one  asserting  himself  the 
rightful  possessor,  by  permitting  him,  when  he  had  held  the 
land  for  ten  years,  if  he  and  the  claimant  had  during  that  time 
inhabited  the  same  province  (inter  pnesenter) ,  or  when  he  had 
held  it  for  twenty  years,  if  they  had  not,  to  repel  the  action  by 
an  exception,  which,  as  being  placed  at  the  beginning  of  the 
intentio,  was  termed  a  prascriptio  (see  Jntrod.  sec.  106),  and 
would  probably  be  in  this  form :  Ea  res  agatur^  cujus  non  est 
longi  temporis  prascriptio;  and  this  prescription  or  exception 
(for  the  terms  may  be  used  indifferently,  as  it  was  only  in  the 
early  times  of  the  construction  of  the  formula  that  such  a 
defence  was  really  placed  at  the  beginning  of  the  intentio),  if 
found  to  be  true  in  fact^  made  the  possessor  quite  secure. 

This  prescription,  however,  had  not  exacUy  the  same  effect 
as  usucapion.  In  the  first  place,  it  did  not  make  the  person 
owner  of  the  immoveable,  for  nothing  could  do  that  with  respect 
to  the  solum  provinciate.  Secondly,  if  an  action  was  brought 
by  the  real  owner,  the  usucapion  was  not  interrupted  until 
judgment  had  been  given  against  the  possessor  (D.  xli.  4. 2. 21) ; 
whereas  if  an  action  was  brought  against  the  possessor  of  an 
immoveable  in  the  solum  provinciate,  the  prascriptio  longi 
temporis  was  of  no  avail  unless  the  time  required  had  expired 
before  the  proceeding  had  reached  that  stage  termed  the  litis 
contestatio.  (See  Introd.  sec.  107.)  Lastly,  the  effect  of  the 
prascriptio  longi  temporis  was  in  one  way  more  favourable  to 
the  possessor  than  that  of  usucapion;  for  the  person  who  ac- 
quired a  thing  by  usucapion  acquired  it  with  all  its  liabilities 
and  charges;  whereas  the  prascriptio  longi  temporis  was  a 
good  plea  to  the  action  of  a  person  who  claimed  to  have  a  right 
over  the  thing,  as,  for  instance,  a  right  of  servitude  or  mort- 
gage, so  that  the  possessor  who  could  use  this  plea  had  the 
thing  he  possessed  quite  free  from  any  liability  or  charge 
anterior  to  the  commencement  of  his  possession.  (D.  xli.  3. 
44.  5;  D.  xliv.  3.  12.) 

In  the  time  of  Justinian  all  difference  between  the  solum 
Ifalicum  and  the  solum  provinciate  was  done  away.  The  text 
furnishes  us  with  a  brief  statement  of  the  change  made  in  the 
effect  of  possession.  Under  Justinian  possession  during  three 
years  (called,  however,  usucapion  in  this  case — see  sec.  12) 
gave  the  ownership  of  moveables ;  possession  during  ten  years 
if  the  parties  were  present,  or  twenty  if  they  were  absent,  gave 
the  ownership  of  immoveables.     Thus  this  length  of  possession 
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no  longer  afforded  merely  a  means  of  repelling  an  action^  but 
conferred  the  dominium. 

1.  Sed  aliquando,  etiamsi  maxime  1.  Sometimes,  however,  althoagh 
quis  bona  fide  rem  possederit,  non  the  thing  be  possessed  with  perfect 
tamen  illi  usncapio  ullo  tempore  pro-  good  faith,  yet  use,  however  long,  will 
cedit,  veluti  si  quis  libenim  hominem  never  give  the  property ;  as,  for  in- 
vel  rem  sacram  vel  religiosam  vel  stance,  when  the  possession  is  of  a 
servum  fugitivum  possideat.  free  person,  a  thing  sacred  or  reli- 
gious, or  a  fogitive  slave. 

Gai.  ii.  46.  48. 

The  Institutes  now  proceed  to  speak  of  the  exceptions  to  the 
role  of  acquisition  by  use.  These  exceptions  arise  from  two 
sources:  either  the  thing  which  we  have  possessed  is  in  its 
nature  incapable  of  being  acquired  by  use,  or  there  is  some* 
thing  in  the  mode  in  which  it  has  come  into  our  possession 
which  prevents  length  of  possession  having  its  ordinary  effect. 

No  incorporeal  thing  could  be  acquired  by  usucapion,  but 
long  quasi-possession  was  protected  by  praetorian  actions  and 
interdicts.  We  have  mentioned,  in  the  note  to  Tit.  3.  4,  that 
it  is  a  subject  of  some  doubt  whether,  either  before  Justinian 
or  by  his  legislation,  the  possession  of  ten  or  twenty  years 
gave  the  ownership  of  servitudes.  If  it  did  not,  then,  proba- 
bly, at  no  time  of  Boman  law  was  the  property  in  incorporeal 
things  ever  transferred  by  length  of  quasi-possession. 

The  fugitive  slave  could  not  be  acquired  by  use,  because  he 
was  considered  to  have  robbed  his  master  of  his  interest  in  him 
by  his  flight,  suifurtum  facere  intelligetur,  (D.  xlvii.  2.  60.) 

2.  Furtivffi  quoqae  res,  et  qu8B  vi  2.  Things  stolen,  or  seized  hy  vio- 
possessse  sunt,  nee  si  pnedicto  longo  lence,  cannot  he  acquired  hy  nse, 
tempore  hona  fide  possess»  fuerint,  although  they  have  heen  possessed 
usucapi  possunt:  nam  furtivarum  banajide  during  the  length  of  time 
renim  lex  duodeoim  tahularum  et  lex  aboye  prescribed ;  for  such  aoqoiai- 
Atinia  inhibent  nsucapionem ;  vi  pos-  tion  is  prohibited,  as  to  things  stolen, 
sessarum,  lex  Julia  et  Plautia.  hy  the  law  of  the  Twelve  Tables,  and 

by  the  lex  Atinia  ;  as  to  things  seized 
by  violence,  by  the  lex  Julia  el  Plautia. 

Gai.  ii.  45 ;  B.  lli.  8.  4-6. 

The  lex  Atinia  was  a  plebiscitum  named  after  its  proposer 
Atinius  Labeo,  667  a.u.c.  The  lex  Plautia^  proposed  by 
M.  Plautius,  was  passed  666  a.u.c.  We  know  nothing  of  the 
lex  Julia  here  mentioned,  except  that  its  name  makes  it  pro- 
bable that  it  was  passed  in  the  time  of  Augustus ;  it  may  pos- 
sibly be  the  lex  Julia  de  vi  publica  seu  jprivata  referred  to  in 
Book  iv.  Tit.  18.  8. 

8.  Quod  autem  dictum  est,  furti-  8.  When  it  is  said  that  the  aoquisi- 

varum  et  vi  possessarom  remm  usu-      tion  by  use  of  things  stolen  or  seized 
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capionem  per  leges  ptohibitam  esse, 
non  eo  pertinet  at  ne  ipse  fur  qnive 
per  vim  possidet,  nsucapere  possit 
(nam  his  alia  ratione  usucapio  non 
eompetit,  quia  scilicet  mala  fide  pos- 
sident) ;  sed  ne  ullus  alius,  quamvis 
ab  eis  bona  fide  ement  vel  ex  alia 
causa  acceperit,  usucapiendi  jus  ha- 
beat.  Unde  in  rebus  mobilibus  non 
facile  procedit  ut  bone  fidei  pos- 
sessoxi  usucapio  competat:  nam  qui 
alienam  rem  yendit  yel  ex  alia  causa 
tzadit,  ftirtum  ejus  committit. 


by  violence  ia  prohibited  by  these 
laws,  it  is  not  meant  that  the  thief 
himself,  or  he  who  possesses  himself 
of  the  thing  by  violence,  is  unable  to 
acquire  the  property,  for  another  rea- 
son prevents  them,  namely,  that  their 
possession  is  mala  fide;  but  no  one 
else,  although  he  has  in  good  faith 
purchased,  or  taken  in  any  way  from 
them,  is  able  to  acquire  the  property 
by  use.  Whence,  as  to  moveables,  it 
does  not  often  happen  that  a  bona 
fide  possessor  gains  the  property  in 
them  by  use.  For  whenever  any  one 
sells,  or  makes  over  for  any  other 
reason,  a  thing  belonging  to  another, 
it  is  a  thefL 

Gai.  ii.  49,  60. 

In  the  case  of  moveables  everything  sold  or  delivered  over 
by  a  person  who  knew  himself  not  to  be  the  owner  was  consi- 
dered stolen,  and  therefore  could  not  be  acquired  by  use ;  and 
it  could  not  often  happen  that  a  person  who  was  not  the  real 
owner  could  sell  or  deliver  a  moveable,  thinking  himself  to  be 
the  owner. 


4.  Sed  tamen  id  aliquando  alitor  se 
habet.  Nam  si  heres  rem  defuncto 
eommodatam  aut  locatam  vel  apud 
eum  depositam,  existimans  heredita- 
riam  esse,  bona  fide  accipienti  vendi- 
derit  aut  donaverit  ant  dotis  nomine 
dederit,  quin  is  qid  acceperit  usuca- 
pere  possit,  dubium  non  est ;  quippe 
ea  res  in  fnrti  vitium  non  ceciderit, 
cum  utique  heres  qui  bona  fide  tam- 
quam  snam  aliena^erit,  furtum  non 
committit. 


4.  Sometimes,  however,  it  is  other- 
wise; for,  if  an  heir,  supposing  a 
thing  lent  or  let  to  the  deceased,  or 
deposited  with  him  to  be  a  part  of 
the  inheritance,  sells  or  gives  it  as  a 
gift  or  dowxy  to  a  person  who  receives 
it  bona  fide,  there  is  no  doubt  that 
the  person  receiving  it  may  acquire 
the  property  in  it  by  use;  for  the 
thing  is  not  tainted  with  the  vice  of 
theft,  as  the  heir  who  has  bona  fide 
alienated  it  as  his  own,  has  not  been 
guilty  of  a  theft. 


Gai.  ii.  60. 


6.  Item  si  is  ad  qnem  ancill«  usus- 
fructoB  pertinet,  partum  suum  esse 
eredens  vendiderit  aut  donaverit,  fur- 
tarn  non  committit;  ftirtum  enim  sine 
affecto  ftnrandi  non  oommittitnr. 


5.  So  if  the  usufhietuaiy  of  a  fe- 
male slave  sells  or  gives  away  her 
child,  believing  it  to  be  his  property, 
he  does  not  commit  theft;  for  there 
is  BO  theft  without  the  intention  to 
commit  theft. 


Gai.  ii.  60. 

In  such  a  case  the  usufiructuary  would  make  a  legal  mistake, 
but  would  not  act  with  a  criminal  intention. 


6.  Aliis  quoque  modis  accidere  po- 
test^ ut  quia  sine  vitio  furti  rem  alio- 


6.  It  may  also  happen  in  various 
other  ways,  that  a  man  may  transfer 
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nam  ad  aliqnem  tnmsferat»  et  effidat      a  thing  belonging  to  another  without 
at  a  possessore  usacapiatiir.  committing  a  theft,  so  that  the  pos- 

sessor acquires  the  pn^erty  in  it  by 
ose. 

Gai.  ii.  50. 

As,  for  instance,  if  a  person  who  was  not  heir  thought  that 
he  was  (D.  xli.  3.  36.  1),  and  sold  a  thing  which  was  part  of 
the  inheritance;  or  if  a  person  took  possession  of  a  thing 
which  he  beUeved  the  owner  had  intended  to  abandon.  (D.  xli. 
7.4.) 

7.  Quod  autem  ad  eas  res  qnse  solo  7.  As  to  immoveables,  it  may  more 
continentnr,  expeditins  procedit:  ut  easily  happen  that  a  person  may, 
si  qnis  loci  Yacantis  possessionem,  without  violence,  take  possession  of 
propter  absentiam  ant  negligentiam  a  place  vacant  by  the  absence  or  neg- 
domini  aut  quia  sine  successore  de-  ligence  of  the  owner,  or  by  his  having 
cesserit,  sine  vi  nandscatur.  Qui,  diedwithontasnccessor;  and  although 
quamvis  ipse  mala  fide  possidet,  quia  his  possession  is  mala  Jide  since  he 
intelligit  se  alienum  fundum  occu-  knows  that  he  has  seized  on  land  not 
passe,  tamen  si  alii  bona  fide  accipi-  b^onging  to  him,  yet,  if  he  transfers 
enti,  tradiderit,  potent  ei  longa  pos-  it  to  a  person  who  receives  it  bona 
sessions  res  acquiri,  quia  neque  iur-  Jide,  this  person  will  acquire  the  pro- 
tivum  neque  vi  possessum  acceperit.  per^  in  it  by  long  possession,  as  the 
Abolita  est  enim  quorumdam  veterum  thing  he  receives  has  neither  been 
sententia,  existimantium  etiam  fundi  stolen  or  seized  by  violence.  The 
locive  furtum  fieri ;  et  eorum  qui  res  opinion  of  the  ancients,  who  thought 
soli  possederint,  principalibus  const!-  that  there  could  be  a  theft  of  a  piece 
tutionibus  prospicitur  ne  cui  longa  et  of  land  or  a  place,  is  now  abandoned, 
indnbitata  possessio  auferri  debeat.  and  there  are  imperial  constitutions 

which  provide  that  no  possessor  of 
an  immoveable  shall  be  deprived  of 
the  benefit  of  a  long  and  undoubted 
possession. 

Gai.  ii.  61 ;  C.  viL  83. 1,  2. 

If  things  immoveable  could  have  been  stolen,  as  was  the 
opinion  of  Sabinus  (AuL.  Gell.  xi.  18),  the  acquisition  of  im- 
moveables by  length  of  possession  would  have  been  as  difficult 
as  that  of  moveables ;  but  as  the  bona  fides  of  the  actual  pos- 
sessor cured  the  mala  fides  of  the  first  person  who  began  the 
possession,  it  might  very  well  happen  that  the  property  in 
immoveables  should  be  gained  in  this  way.  By  Novel  119 
(cap.  7),  A.D.  642,  Justinian  altered  this,  and  only  allowed  the 
prescription  of  ten  or  twenty  years  where  the  true  owner  was 
aware  of  his  right,  and  of  the  transfer  to  the  hona  fide  pos- 
sessor; otherwise  the  right  to  a  prescription  was  not  gained 
until  after  a  possession  of  thirty  years. 

8.  Aliquando  etiam  furtiva  vel  vi  8.  Sometimes  even  a  thing  stolen 
possessa  res  usucapi  potest,  veluti  si  or  seized  by  violence  may  be  acquired 
in  domini  potestatem  reversa  fnerit;      by  use;  for  mstance,  if  it  has  come 
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tune  enim,  Titio  rei  puxgato,  prooedit     back  into  the  power  of  its  owner,  for 
ejus  oBUoapia  then,  the  noe  bdng  purged,  the  ao- 

quisition  by  use  may  take  place. 

D.  xH.  8.  4.  6. 

In  order  that  a  thing  once  stolen  should,  after  again  falling 
under  the  power  of  its  owner,  be  capable  of  being  acquired  by  a 
bona  fide  possessor,  it  was  necessary  that  the  owner  of  the 
thing  should  recover  it  as  a  thing  belonging  to  himself.  If  he 
purchased  it,  not  knowing  that  it  belonged  to  him,  the  vice  or 
taint  of  theft  was  not  purged.     (D.  xli.  8.  4.  6.) 

9.  Bes  fisci  nostri  osuoapi  non  po-  9.  Things  belonging  to  our  jUot» 
test ;  sed  Fapinianus  seripsit,  bonis  cannot  be  acquired  by  use.  But  Pa- 
facantibus  fisco  nondum  nuntiatis,  pinian  has  given  his  opinion  that  if, 
bona  fide  emptorem  traditam  sibi  rem  before  hona  vacantia  have  been  re- 
ex  his  bonis  usucapere  posse ;  et  ita  ported  to  the  jUcuiy  a  Ixma  fide  pur- 
dims  Pius,  et  divi  Severus  et  Anto-  chaser  receives  any  of  them,  he  can 
ninus  rescripserunt.  acquire  the  property  by  use.    And 

the  Emperor  Antoninus  Pius,  and  the 
Emperors  Severus  and  Antoninus, 
have  issued  rescripts  in  accordance 
with  this  opinion. 

D.  xE  8. 18.  2. 

Bona  vacantia  was  the  term  used  to  express  the  property 
of  persons  who  died  without  successors.  These  goods  belonged 
to  Uie  fi>scu8  previously  to  being  reported  by  the  officers  of  the 
treasury  (D.  xlix.  14.  1.  1),  but  up  to  that  time  they  could  be 
acquired  by  usucapion. 

10.  Novissime  sciendum  est,  rem  10.  Lastly,  it  is  to  be  observed  that 
talem  esse  debere  ut  in  se  non  ha-  a  thing  must  be  tainted  with  no  vice, 
beat  vitium,  ut  a  bone  fidei  emptore  that  the  hona  fide  purchaser  or  person 
usucapi  possit,  vel  qui  ex  alia  justa  who  possesses  it  from  any  other  just 
cansa  possidet  cause  may  acquire  it  by  use. 

D.  xL  1.  3.  34. 

The  word  vice,  as  used  here  with  reference  to  acquisition  by 
use,  includes  every  obstacle  that  prevented  a  thing  being  ac* 
quired  by  length  of  possession.  First,  the  thing  itself  might 
be  such  as  to  be  incapable  of  being  acquired  by  use ;  to  the 
instances  of  such  things  given  above  in  paragraphs  1  and  9  may 
be  added  things  belonging  to  pupils  or  to  persons  below  the 
age  of  twenty-five  years  (0.  vii.  35.  8),  and  things  forming 
part  of  a  dowry,  unless  the  term  of  usucapion  had  begun  to  run 
before  the  marriage.  (D.  xxiii.  6.16;  0.  v.  12. 30.)  Secondly, 
it  was  necessary  that  the  thing  should  be  possessed  ex  justa 
causa,  and  if  it  was  not  there  would  be  vitium  in  the  posses- 
sion. By  this  it  was  meant  that  it  must  have  come  into  the 
power  of  the  possessor  by  a  means,  such  as  sale  or  gift,  which 
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was  recognised  by  law  as  a  good  foundation  for  the  transfer  of 
ownership.  It  might  have  done  so^  and  yet  no  title  be  ac- 
quired to  the  ownership,  except  by  usucapion  from  one  of 
these  causes:  the  person  who  transferred  it  might  not  have 
been  the  real  owner;  the  person  who  received  it  might  not 
have  had  a  right  to  do  so ;  or,  the  thing  itself  might  not  have 
been  capable  of  being  acquired  by  mere  possession. 

The  Digest  (xli.  4,  and  seq.)  gives  a  long  series  of  Titles  in 
which  the  several  ju8t<B  caus<B  of  possession  are  examined 
separately,  and  the  different  characters  in  which  a  person  pos- 
sessed are  treated  of.  Thus,  a  person  might  possess  pro 
emptore  as  having  bought  the  thing ;  pro  donato,  as  having 
received  it  as  a  gift ;  pro  dote,  as  having  received  it  in  dowry ; 
pro  soluto,  as  the  payment  of  a  debt;  pro  derelicto,  as  having 
taken  it  when  abandoned  by  its  owner.  In  any  of  these  cases 
the  person  who  sold,  gave,  paid  for,  or  abandoned  the  thing,  may 
not  have  been  the  red  owner,  and  then  the  possessor  could  only 
acquu*e  the  property  in  the  thing  by  use ;  or  again,  he  might 
possess  ^ro  legato,  and  then  if  he  was  not  the  person  to  whom 
the  legacy  had  really  been  left,  or  if  the  legacy  had  been  re- 
voked, he  might  acquire  by  use  the  property  in  the  thing.  In 
this  case  it  was  not  the  testator  not  being  the  proprietor  that 
made  the  possessor  not  the  true  owner,  but  it  was  his  having 
no  right  to  have  the  possession  of  the  thing.  Again,  he  might 
possess  a  thing  pro  suo,  a  general  term  specially  employed  to 
denote  the  possession  oi  fructus  gathevei  bona  Jide,  or  that 
of  res  nulliusy  such  as  wild  animals.  If  he  took  possession 
of  an  animal,  naturally  wild,  which  had  been  tamed,  and  pos- 
sessed it  pro  8U0,  he  did  not  at  once  acquire  the  property  in 
it,  because  it  was  not  of  a  nature,  since  it  had  ceased  to  be 
wild,  to  be  acquired  by  mere  possession,  but  he  became  the 
owner  by  use.     (D.  xli.  10 ;  D.  xli.  2.  8.  21.) 

Thirdly,  it  was  necessary  that  there  should  be  bona  Jldes ; 
the  possessor  must  be  quite  ignorant  of  that  which  there  was 
faulty  in  the  manner  he  had  gained  possession.  No  ignorance 
of  a  leading  principle  of  law,  such  as  that  a  person  below  the 
age  of  puberty  could  not  alienate  his  goods  (D.  xxii.  6.  4 ; 
D.  xli.  8.  31),  nor  any  wilful  ignorance  of  facts  would  be  per- 
mitted as  the  commencement  of  usucapion.  (D.  xxii.  6.  6.) 
But  if  a  person  was  only  ignorant  of  a  fact,  of  which  it  was 
excusable  he  should  be  ignorant,  as  that  a  vendor  was  under 
the  age  of  puberty,  his  possession  was  bona  fide*  In  the  case 
of  sale,  it  was  necessary  that  this  bona  Jides  should  exist  at 
the  moment  of  the  contract  being  made,  and  also  at  that  of  its 
being  performed  (D.  xli.  3.  48),  and  in  every  case  it  was  neces- 
sary it  should  exist  at  the  commencement  of  possession.     But 
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after  the  possession  was  once  commenced  bona  Jide,  a  subse- 
quent knowledge  of  the  real  facts  did  not  vitiate  die  possession. 

11.  Error  aatem  falsn  causn  usu-  11.  But  the  mistake  of  thinldng  a 
oapionem  non  parit:  velati  si  qnis,  false  cause  of  poBsession  is  just,  does 
earn  non  emerit,  emisse  se  ezistimans  not  give  rise  to  acquisition  by  use. 
possideat;  yel  cum  ei  donatum  non  As,  for  instance,  if  any  one  possesses 
fderit,  quasi  ex  donatione  possideat  in  the  belief  that  he  has  bought,  when 

he  has  not  bought,  or  that  he  has  re- 
ceived a  gift,  when  no  gift  has  reaUy 
been  made  to  him. 

D.  xli.  8.  27. 

Supposing  a  person  who  thought  that  he  had  acquired  exjusta 
causa  had  not,  supposing,  for  instance,  he  thought  a  person  in- 
tended to  give  him  a  thing  who  did  not,  or  if  he  had  received  a 
thing  in  payment  of  a  debt,  while  really  no  debt  was  due  to  him, 
the  question  naturally  suggested  itself  whether  the  imperfection 
in  the  possession  could  be  cured  by  hona  fides ^  that  is,  an  honest 
belief  that  the  causa  was  justa,  that  a  gift  had  been  made,  or 
that  a  debt  was  due.  The  question  had  been  much  debated  by 
the  jurists,  and  Justinian  here  decides  it  by  declaring  that  the 
imperfection  could  not  be  so  cured,  and  that  if  the  possessor 
had  been  mistaken  in  this  respect,  length  of  possession  would 
not  profit  him.  We  learn,  however,  from  the  Digest,  that 
where  it  was  with  respect  to  an  act  of  some  one  through  whom 
the  possessor  believed  his  title  to  have  been  gained,  as  his  pro- 
curator or  slave,  or  the  person  whose  heir  he  was,  that  the  mis- 
take was  made,  the  possessor  could  acquire  by  use.  (D.  xli.  4. 
11.)  If,  for  instance,  the  possessor  believed  Uiat  his  procurator 
had  bought  a  thing  for  him,  although  he  might  not  have  done 
so,  the  possessor  was  not  prevented  by  this  mistake  from 
acquiring  by  use. 

12.  Diutinapossessioquffiprodesse  12.  Long  possession,  which  has  be- 
cceperat  defuncto,  et  heredi  et  bono-  gun  to  reckon,  commenced  in  favour 
ram  possessori  continuatnr,  licet  ipse  of  the  deceased,  is  continued  in  favour 
sdat  pnedium  alienum.  Quod  si  ille  of  the  heir  or  honorum  possestor,  al- 
initiom  justum  non  habuit,  heredi  et  though  he  may  know  that  the  im- 
bonorum  possessori,  licet  ignorant!,  moveable  belongs  to  another  person ; 
possessio  non  prodest  Quod  nostra  but  if  the  deceased  commenced  his 
oonstitutio  similiter  et  in  usucapioni-  possession  male  Jide^  the  possession 
bus  observari  constituit,  ut  tempera  does  not  profit  Uie  heir  or  bonomm 
eontinuentur.  po$sessor^  although  ignorant  of  this. 

And  our  constitution  has  enacted  the 
same  with  respect  to  usucapions,  in 
which  the  benefit  of  possession  is  to 
be  in  like  manner  continued. 

D.  xli  4.  2. 19;  D.  xliv.  6. 11;  C.  vii.  81. 

Persons  who  possessed  pro  herede  or  pro  possessore^  that  is. 
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as  honorum  possessor,  did  not  themselves  begin  a  new  usuoa- 
pion,  but  continued  the  persona  of  the  deceased,  and  were 
placed  in  the  same  position  with  reference  to  anything  which 
he  had  possessed,  as  if  he  had  himself  continued  to  possess  it 
If  the  deceased  had  possessed  the  thing  pro  emptore  or  pro 
donatOy  the  heres  or  bonorum  possessor  continued  to  possess 
it  in  the  same  way,  and  added  to  the  time  of  his  possession 
the  time  during  which  the  deceased  had  possessed  it. 

Similiter  in  usucapionibus,  i,e,  the  continuation  of  posses- 
sion by  the  heir  sha]l  apply  to  the  usucapion  of  moveables  by 
three  years'  possession. 

13.  Inter  venditorem    quoque    et  13.  Between  the  buyer   and    the 

emptorem  conjungi  tempora  divi  Se-  seller  too,  the  Emperors  Severos  and 
verus  et  Antomnus  resdipseront.  Antoninus  haye  decided  by  rescript 

that  their  several  times  of  possession 
shall  be  reckoned  together. 

D.  xli.  4.  2.  20. 

Persons  who  were  merely  successors  of  others  in  holding 
particular  things  by  sale,  gift,  legacy,  &c.,  did  not  of  course  con- 
tinue the  possession,  for  they  did  not  continue  the  person,  of 
their  predecessor.  But  if  botii  the  possession  of  their  predeces- 
sor, and  their  own,  was  such  as  to  give  rise  to  usucapion,  the 
times  of  the  two  possessions  were  added  together.  If  there  was 
something  to  prevent  this  in  the  possession  of  their  predeces- 
sors, their  own  possession  was  the  first  commencement  of  the 
usucapion. 

The  interruption  of  usucapion  was  termed  usurpatio,  (D. 
xli.  3.  2.)  It  might  take  place  in  various  ways.  The  thing 
itself  might  be  taken  away  from  him,  or,  if  it  was  an  immove- 
able, he  might  be  expelled  from  it  (D.  xli.  8.  6) ;  or  it  might 
become  impossible,  from  physical  causes,  such  as  an  inroad  of 
the  sea,  to  occupy  it  (D.xli.  2.  3.  17);  or,  again,  the  possessor 
might  fall  into  the  power  of  the  enemy,  and  he  would  not  be 
reinstated  in  his  possession  by  postliminium,  for  possession  was 
a  fact,  and  as  he  had  ceased  to  possess,  as  a  matter  of  fact,  he 
could  only  begin  a  new  possession  by  again  possessing  the 
thing  (D.  xlix.  16. 12.  2) ;  or  the  interruption  might  be  what  was 
termed  civil,  that  is,  be  produced  by  an  action  to  contest  the 
right,  and  with  respect  to  this  Justinian  (C.  vii.  33.  10)  made 
the  time  of  the  first  raising  of  the  controversy  {mota  contro- 
versia)  the  period  of  interruption,  instead  of  the  litis  contes- 
iatio,  which  had  no  place  in  the  civil  process  of  his  time. 

There  was  also  a  prescription  termed  longissimi  temporis. 
If  there  was  a  possession  for  thirty  years,  or,  in  the  case  of 
ecclesiastical  property,  for  forty  years,  whatever  vitium  or  ob- 
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stacle  there  might  be  to  the  acquisition  by  use,  for  instance^ 
theft,  violence,  absence  of  justa  causa,  or  malajides,  the  pos- 
sessor conld,  before  the  time  of  Justinian,  repel  actions  brought 
to  claim  the  thing,  and,  after  his  legislation,  became  the  legal 
owner.     (C.  yii.  89.) 


14.  Edicto  divi  Marci  cavetnr,  enm 
qui  a  fisco  rem  alienam  emit,  sit  post 
▼enditionem  qmnquenniimi  prssteri- 
ezit,  posee  dominum  rei  per  exceptio- 
nem  repellere.  Constitntio  antem 
divffi  memori»  Zenonis  bene  pro- 
spezit  iis  qui  a  fiseo  per  venditionem 
ant  donationem  yel  aliom  titidum  ali- 
quid  acdpiimt,  at  ipsi  qoidem  securi 
Btadm  fiant,  et  victores  ezistant,  sive 
experiantor  sive  conveniantur ;  ad- 
▼ersus  antem  sacratissimum  SBrarium 
usque  ad  qnadrienniom  Uceat  inten- 
dere,  iis  qui  pro  dominio  vel  hypo- 
theca  eanim  rerum  qa»  alien  atsa 
sunt,  putaTerint,  sibi  quasdam  com- 
petere  actiones.  Nostra  autem  divina 
constitutio  quam  niiper  promulgavi- 
mns,  etiam  de  iis  qui  a  Dostra  vel 
Tenerabilis  AugustsB  domo  aliquid 
aooeperint,  hsec  statuit  quae  in  fiscali- 
bus  alienationibus  preefata  Zenoniana 
constitutione  continentar. 


14.  It  is  provided  by  an  edict  of  the 
Emperor  Marcus,  that  a  person  who 
has  purchased  firom  ihefitcm  a  thing 
belonging  to  another  person,  may  re- 
pel the  owner  of  the  thing  by  an  ex- 
ception, if  five  years  have  elapsed 
since  the  sale.  But  a  constitution  of 
Zeno  of  sacred  memory  has  com- 
pletely protected  those  who  receive 
anything  from  the^ow  by  sale,  gift, 
or  any  other  title,  by  providing  that 
they  themselves  are  to  be  at  once  se- 
cure, and  made  certain  of  success, 
whether  they  sue  or  are  themselves 
sued,  in  an  action.  While  they  who 
think  that  ihey  have  a  ground  of 
action  for  the  rights  of  ownership  or 
mortgage  over  the  things  alienated, 
may  bring  an  action  against  the  sa- 
cred treasury  within  four  years.  An 
imperial  constitution,  which  we  our- 
selves have  recently  published,  ex- 
tends to  those  who  have  received  as 
a  gift  anything  from  our  palace,  or 
that  of  the  empress,  the  provision  of 
the  constitution  of  Zeno,  relative  to 
the  alienations  of  the  JUcu», 

C.  ii.  37.  8 ;  C.  vii.  37.  2.  8. 

As  Theophilus  points  out,  the  privilege  really  conceded  by  the 
constitution  of  Marcus  Aurelius  was,  that  no  possession,  if  the 
thing  had  been  received  from  the  Jiscus,  should  be  attacked 
after  five  years  had  elapsed,  however  otherwise  open  to  attack. 
If  not  otherwise  open  to  attack,  the  time  of  usucapion,  being  so 
much  shorter  than  five  years,  would  give  the  property  before 
the  time  fixed  by  the  constitution  had  arrived. 


Tit.  VIL    DE  DONATIONIBUS. 


Est  et  alind  genus  acquisitionis 
donatio.  Donationum  antem  duo  sunt 
genera,  mortis  causa,  et  non  mortis 
causa. 


There  is,  again,  another  mode  of 
acquiring  property,  donation,  of  which 
there  are  two  kinds,  donation  mortis 
causa  and  donation  not  mortis  causa. 


D.  1.  50. 16.  67. 

The  phrase  dono  dare  was  appropriated  in  Boman  law  to 
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the  mode  of  transferring  property  by  gift ;  dare  signifying  that 
the  whole  property  in  the  thing  was  passed,  by  delivery,  and 
dono  expressing  ^e  motive  from  which  the  delivery  was  made. 
(See  Vat.  Fragm,  276.  281.  283.)  Viewed  in  its  simple  form, 
gift  is  not  a  peculiar  mode  of  acquisition,  but  an  acquisition 
by  delivery  with  a  particular  motive  for  the  transfer;  but  we 
shall  see  that  in  one  species  of  donatio  mortis  causa,  gift  was 
really  a  peculiar  mode  of  acquisition. 


1.  Mortis  causa  donatio  est,  qun 
propter  mords  fit  suspidonem :  oum 
quis  ita  donat  at,  si  quid  humanitxis 
ei  contigisset,  haberet  is  qui  accipit; 
sin  autem  supervixisset  is  qui  dona- 
vit,  reciperet,  vel  si  eum  donationis 
poenituisset,  aut  prior  deoesserit  is 
cui  donatom  sit  Hie  mortis  causa 
donationes  ad  ezemplum  legatomm 
redactsB  sunt  per  omnia.  Nam  cum 
prudentibus  ambiguum  fiierat,  utrum 
donationis  an  legati  instar  eam  obti- 
nere  oporteret,  et  ntriusque  cause 
qusedam  habebat  insignia,  et  alii  ad 
aliud  genus  eam  retrahebant,  a  nobis 
constitutum  est  ut  per  omnia  fere  le- 
gatis  connumeretur,  et  sic  procedat 
quemadmodum  nostra  constitutio  eam 
formavitk  Et  in  summa  mortis  causa 
donatio  est,  cum  magis  se  quis  velit 
habere  quam  eum  cui  donat,  magis- 
que  eum  cui  donat  quam  heredem 
suum.  Sic  et  apud  Homerum  Tele- 
machus  donat  PirsBo: — 

netpctt*,  ov  yap  r*  tbiuv  Svmt  HoTtu 

rab€  cpya, 
Ei  K€V  tfu  ftvriirnjpts  ayfivop€t   iv 

fjuydpouri 
AdBprj    KT^iyavrtSt  frorp^td    ndyra 

daorovrai, 
Avrii'  ^xovrd  crc  fiovXofi  inavpifjifv, 

ij  riva  Tavfit* 
El  d«  k'  €y«^  TovTouri  if>6vov  nai  lajpa 


1.  A  donation  mortis  ctM$a  is  that 
which  is  made  to  meet  the  case  of 
death,  as  when  anything  is  given 
upon  condition,  that,  if  any  fatal  acci- 
dent befalls  the  donor,  the  person  to 
whom  it  is  given  shall  have  it  as 
his  own;  but  if  the  donor  should 
survive,  or  if  he  should  repent  of 
having  made  the  gift,  or  if  the  person 
to  whom  it  has  been  given  should  die 
before  the  donor,  then  the  donor 
shall  receive  back  the  thing  given. 
These  donations  mortis  causa  are  now 
placed  exactly  on  the  footing  of  lega- 
cies. It  was  much  doubted  by  the 
jurists  whether  they  ought  to  be 
considered  as  a  gift,  or  as  a  legacy, 
partaking  as  they  did  in  some  respects 
of  the  nature  of  both;  and  some 
were  of  opinion  that  they  belonged 
to  the  one  head,  and  others  that  they 
belonged  to  the  other.  We  have  de- 
cided by  a  constitution  that  they  shall 
be  in  almost  every  respect  reckoned 
amongst  legacies,  and  shall  be  made 
in  accordance  with  the  forms  our 
constitution  provides.  In  short,  it  is 
a  donation  mortis  causoy  when  the 
donor  wishes  that  the  thing  given 
should  belong  to  himself  rather  than 
to  the  person  to  whom  he  gives  it, 
and  to  that  person  rather  than  to  his 
own  heir.  It  is  thus  that  in  Homer, 
Telemachus  gives  to  Pineus : — 

'*  Pineus,  for  we  know  not  how 
these  things  shall  be,  whether  the 
proud  suitors  shaU  secretly  slay  me 
in  the  palace,  and  shall  divide  the 
goods  of  my  father,  I  would  that 
thou  thyself  shouldst  have  and  enjoy 
these  things  rather  than  that  any  of 
those  men  should;  but  if  I  shaU 
plant  slaughter  and  death  amongst 
those  men,  then  indeed  bear  these 
things  to  my  home,  and  joying  give 
them  to  me  in  my  joy." 
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D.  zxzix.  6.  35. 4.  87. 1. 1 ;  G.  Tiii.  57.  4. 

There  are  two  essential  conditioiis  of  a  donatio  mortis 
causa :  it  must  be  made  with  the  view  of  meeting  the  case  of 
death ;  and  it  must  be  made  to  take  effect  only  if  death  occurs, 
and  so  as  to  be  reyocable  at  any  time  previous. 

It  might  be  made  conditional  upon  death  in  two  ways.  The 
donor  might  say,  If  I  die  in  this  enterprise  I  give  you  my 
horse;  or  he  might  say,  I  give  you  my  horse,  if  I  survive  this 
enterprise  you  are  to  give  it  me  back.  In  tiie  latter  method, 
the  delivery  of  the  thing  is  made  at  once,  subject  to  a  condi- 
tional redelivery :  in  the  former  the  delivery  is  made  conditional. 
(See  D.  xxxix.  6.  2.  et  seq.)  The  donation  might  be  made 
conditional  upon  the  death  of  a  third  person,  as  of  a  husband 
in  a  gift  to  a  wife.  (D.  xxxix.  6.  11.)  All  who  could  make  a 
testament  could  make  a  vahd  donatio  mortis  causa ;  and  all 
who  could  receive  under  a  testament  could  accept  one.  (D. 
xxxix.  6.  9.  and  15.)  Every  kind  of  thing  could  be  given  in 
this  way.  (D.  xxxix.  6.  18.  2.)  Justinian,  in  the  constitution 
alluded  to  in  the  text,  required  that  a  donatio  mortis  causa 
should  be  made  in  the  presence  of  five  witnesses.  (G.  viii. 
57.  4.) 

If  the  gift  was  made  in  the  first  of  the  two  ways  above-men- 
tioned, as  there  was  no  dehvery,  and  the  thing  given  was 
acquired  ipso  jure  on  the  death  of  the  donor,  donatio  was,  in 
this  case,  a  special  mode  of  acquisition.  If  the  gift  was  made 
in  the  second  way,  the  whole  property  passed  at  once  by  the  tra- 
dition to  the  recipient,  and  in  the  older  and  stricter  law,  as  the 
dominium  passed  absolutely  when  it  passed  at  all,  the  property 
in  the  thing  could  not  revert  to  the  donor  merely  by  tiie  con- 
dition having  been  accomplished.  He  would  only  have  a  per- 
sonal action  against  the  recipient  to  compel  him  to  give  the 
value  of  the  thing  if  he  did  not  choose  to  give  back  the  thing 
itself.  The  later  jurists  seem,  however,  to  consider  that  the  do- 
minium reverted  ipso  jure,  and  that  the  donor  could  bring  a  real 
action  for  the  thing  itself.     (D.  vi.  1.  41 ;  D.  xxxix.  6.  29.) 

If  the  donor  was  insolvent  at  the  time  of  his  death  this  was  con- 
sidered as  an  implied  revocation  of  the  gift.     (D.  xxxix.  6. 17.) 

Ad  exemplum  legatorum  redacts  sunt  per  omnia  ....  per 
omnia  fere  legatis  connumeretur — the  latter  is  the  more  cor- 
rect expression;  gifts  mortis  causa  were  not  exactiy  on  the 
footing  of  legacies,  especially  because  they  had  complete  efiect 
immediately  on  the  death  of  the  donor,  whereas  legacies,  to 
take  efiect,  required  that  the  heir  should  first  enter  on  the  in- 
heritance (D.  xxxix.  6.  29) :  regard  was  had  to  the  capacity  to 
receive  of  the  person  to  whom  the  gift  was  made,  only  at  the 
time  of  the  death,  and  not  as  in  the  case  of  legacies,  also  at 
the  time  of  the  disposition.     (D.  xxxiv.  9.  5.  17.)     And  a 
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Jiliusfamiliaa  who  could  not  make  a  testament  could,  with  his 
father's  permission,  make  a  donatio  mortis  causa,  (D.  xxxix. 
6.  25. 1.)  There  was  one  remarkable  mode  in  which  they  were 
placed  on  the  footing  of  legacies.  By  a  constitution  of  Severus 
the  heir  was  permitted  to  retain  as  large  a  portion  (one-fourth) 
of  the  gift  as  he  could  of  a  legacy  by  the  lex  Falcidia,  (See 
C.  viii.  67.  2.) 
The  lines  quoted  in  the  text  are  from  Odyssey  17.  78. 


2.  AlisB  autem  donationes  simt, 
quffi  sine  ulla  mortis  cogitatione  fiunt, 
quas  inter  vivos  appellamus,  quae  non 
omnino  comparantur  legatis :  quse  si 
fderint  perfectae,  temere  revocari  non 
possimt.  Perficiuntur  ai^tem,  cum 
donator  snam  voluntatem  scriptis  aut 
sine  Boriptis  manifestaverit;  et  ad  ex- 
empliim  venditionis,  nostra  constitu- 
tio  eas  etiam  in  se  habere  necessita- 
tern  traditionis  voluit,  ut  etiam  si  non 
tradantur,  habeant  plenissimom  et 
perfectom  robur,  et  tnuiitionis  neces- 
sitas  incumbat  donatori.  Et  cum  re- 
tro principum  dispositiones  insinuari 
eaH  actis  intervenientibus  volebant,  si 
mi^jores  fuerant  ducentorum  solido- 
rum,  oonstitutio  nostra  eam  qnanti- 
tatem  usque  ad  quingentos  solidos 
ampliavit,  quean  stare  etiam  sine  in- 
sinuatione  statuit;  sed  et  quasdam 
donationes  invenit,  quse  penitus  in- 
fiinuationem  fieri  minime  desiderant, 
Bed  in  se  plenissimam  babent  firmi- 
tatem.  Alia  insuper  multa  ad  ube- 
riorem  ezitum  donationum  inveni- 
mus :  quae  omnia  ex  nostris  constitu- 
tionibus  quas  super  his  exposuimus, 
coUigenda  sunt  Sciendum  est  ta- 
men  quod,  et  si  plenissimse  sint  dona- 
tiones, si  tamen  ingrati  existant  ho- 
mines in  quos  benefioium  collatum 
est,  donatoribus  per  nostram  consti- 
tutionem  licentiam  prsestavimus  certis 
ex  causis  eas  revocare ;  ne  qui  suas 
res  in  alios  contulerunt,  ab  his  quam- 
dam  patiantur  ii\jurlam  vel  jacturam, 
secundum  enumeratos  in  consUtu- 
tione  nostra  modos. 


2.  The  other  kind  of  donations  ave 
those  which  aie  made  without  any 
consideration  of  death,  and  are  called 
donations  inter  vivo».  They  cannot^ 
in  any  respect,  be  compared  to  lega- 
cies, and  if  completed  cannot  be  re- 
voked at  pleasure.  They  are  said  to 
be  completed  when  the  donor  has 
manifested  his  intention,  whether  by 
writing  or  not.  Our  constitution  has 
declared  that,  after  the  example  of 
sales,  they  shaU  involve  the  necessity 
of  tradition;  so,  however,  that  even 
before  tradition,  they  are  completely 
efifectual,  and  place  the  donor  under 
the  necessity  of  delivering  them ;  pre- 
vious imperial  constitutions  have 
enacted  that  they  should  be  regis- 
tered by  public  deeds,  if  exceeding 
two  hundred  aolidi,  but  our  constitu- 
tion has  raised  the  limit  to  five  hun- 
dred solidij  so  that  for  a  gift  of  this 
sum  registration  is  not  necessaiy. 
We  have  also  marked  out  certain 
donations  which  need  no  registra- 
tion at  all,  but  are  completely  valid 
of  themselves.  We  have,  too,  made 
many  other  new  enactments,  in  order 
to  extend  and  secure  the  effect 
of  donations,  all  which  may  be  col- 
lected from  Uie  constitutions  we  have 
promulgated  on  this  subject.  It 
must,  however,  be  observed,  that  how- 
ever absolutely  a  donation  may  be 
given,  yet,  if  the  object  of  the  donor's 
bounty  prove  ungrateful,  he  is  per- 
mitted by  our  constitution,  in  cer- 
tain specified  cases,  to  revoke  the  do- 
nation ;  for  it  is  not  right  that  they 
who  have  given  their  property  to 
others  should  suffer  f^om  them  inju- 
ries or  losses  of  such  a  kind  as  those 
enumerated  in  our  constitution. 

D.  XKxix.  6.  27 ;  C.  viii.  54.  3d.  5 ;  C.  viii.  54.  84,  pr.  3, 4 ;  C.  viii.  54.  36,  pr. 
and  3;  G.  viii.  56. 10. 

A  thing  given  was^  if  a  res  mancipi,  giyen  hy  mancipation. 
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or  in  jure  cessio,  if  a  res  nee  maneipi,  by  tradition.  But  a 
mere  agreement  to  give  {pactum)  was  not  in  the  least  binding 
on  the  person  who  agreed  to  give,  and  to  make  a  promise  to 
give  binding,  it  was  necessary  that  the  agreement  should  assume 
the  form  of  a  stipulation.     (See  Introd.  sec.  85.) 

The  lex  Cincia,  560  A.u.c,  introduced  several  new  rules  into 
the  law  respecting  gifts,  but  did  not  make  a  mere  agreement  to 
give  in  any  degree  valid.  The  first  step  taken  in  this  direction 
waa  by  Constantine  (Cod.  Theod.  viii.  12. 4.  et  seq,),  who  made 
the  agreement  binding  if  reduced  to  writing.  And  Justinian 
(C.  viii.  64.  35.  5)  made  the  agreement  binding,  whether  re- 
duced to  writing  or  not ;  but  it  is  to  be  observed  that  he  pro- 
vided, not  that  the  property  should  pass  by  the  agreement,  but 
that  the  donor  should  be  bound  thereby  to  make  tradition  of 
the  thing.  So  that  the  property  in  the  thing  was  acquired  by 
tradition,  and  not  by  donation,  as  a  distinct  mode  of  acquisi- 
tion. 

Donations  not  registered  were  only  void  for  the  sum  by  which 
they  exceeded  the  amount  fixed  by  law.  (0.  viii.  54.  84.) 
Those  valid  without  registration  at  all  were  such  as  donations 
made  by,  or  to,  the  emperor,  to  redeem  captives,  or  to  rebuild 
edifices  destroyed  by  fire.     (G.  viii.  54.  86.) 

Gifts  inter  vivos  were  revocable  in  certain  cases  specified  in 
the  Code  (viii.  56.  10),  as,  for  instance,  when  the  person  bene- 
fited seriously  injured,  or  attempted  to  injure,  the  person  or 
property  of  the  donor,  or  failed  to  fulfil  the  conditions  of  the 
gift.  Bevocation  in  such  oases  was  personal  to  the  donor  and 
to  the  receiver,  and  could  not  be  exacted  by  the  heirs  of  the 
one,  or  against  the  heirs  of  the  other. 

8.  Est  et  alind  g&nus  inter  vivos  8.  There  is  another  kind  of  dona^ 

donadonnm,  quod  veteribus  qnidem  tion  inter  vivos  entirely  unknown  to 

pmdentibus  penitus  erat  incognitum,  the  ancient  lawyers,  and  subseqently 

postea  autem  a  junioribus  divis  prin-  introduced  by  the  more  recent  em- 

dpibus  introductum  est:  quod  ante  perors.    It  was  termed  the  donatio 

nnptias  vocabatur,  et  tacitam  in  se  ante  nuptias,  and  was  made  under  a 

conditionem  babebat  ut  tunc  ratum  tacit  condition  that  it  should  only 

esset,  eum  matrimonium  fuerit  inse-  take  effect  when  the  marriage  had  fol- 

eutnm,  ideoque  ante  nuptias  appella-  lowed  on  it.    Hence  it  was  called  ante 

bator,  quod  ante  matrimonium  efficie-  nuptias,  because  it  preceded  the  mar- 

bator,  et  nunquam  post  nuptias  cele-  riage,  and  never  took  place  after  their 

bratas  talis  donatio  procedebat    Sed  celebration ;  but  as  it  was  permitted 

primus  quidem  divus  Justinus  pater  that  dowries  should  be  increased  even 

noster,  cum  augeri  dotes  et  post  nup-  after  marriage,  the  Emperor  Justin, 

tias  fuerat  permissum,  si  quid  tale  our  father,  was  the  first  to  permit,  by 

ereniret,  etiam  ante  nuptias   augeri  his    constitution,   that  in   case    the 

doDationem  constante  matrimonio  sua  dowry  was  increased,  the  donation 

constitutione    permisit;    sed    tamen  ante  nuptias  might  be  increased  also, 

nomen  inconveniens  remanebat,  cum  even  during  the  marriage ;  but  the 

•nte  nuptias  quidem  vocabatur,  post  donation  still  retained  what  was  thus 
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nnptias  antem  tale  acoipiebat  incre-  aa  improper  name,  and  was  ealled 
mentom.  Sed  nos  plenissimo  fini  ante  nupHas,  while  this  increase  was 
tradere  sanctiones  cupientes,  et  con-  made  to  it  after  marriage.  Wishing, 
sequentia  nomina  rebus  esse  stu-  therefore,  to  perfect  the  law  on  the 
dentes,  constituimns  ut  tales  dona-  subject,  and  to  make  names  appro- 
tiones  non  augeantur  tantom,  sed  ei  priate  to  things,  we  hare  enacted  thai 
constante  matrimonio  initiom  aod-  soch  donations  may  not  only  be  in- 
piant,  et  non  ante  nnpUas  sed  propter  creased,  but  may  also  be  first  made 
nnptias  vocentur;  et  dotibns  in  hoc  during  marriage,  and  that  they  shall 
exsBquentnr,  ut  quemadmodum  dotes  be  termed,  not  ante  nuptias,  but  prop- 
constante  matrimonio  non  solum  au-  ter  nuptias^  and  that  they  shall  be 
gentur  sed  etiam  fiunt,  ita  et  isttt  placed  on  the  footing  of  dowries,  so 
donationes  que  propter  nuptias  in-  far  that,  as  dowries  may  be  not  only 
troductaB  sunt,  non  solum  anteoedant  increased,  but  first  made  during  mar- 
matrimonium,  sed  eo  etiam  contracto  riage,  so  donations  propter  nuptiat 
augeantur  et  constituantur.  may  not  only  precede  marriage,  but 

also,  after  the  tie  of  mairiage  has 
been  formed,  may  be  increased  or 
made. 

'  C.  ▼.8.19,20. 
When  the  wife  passed  in  manum  viri,  all  that  she  had  be- 
longed to  her  husband;  when  she  did  not,  all  her  property 
belonged  exclusively  to  herself,  and  all  gifts  between  husband 
and  wife  were  strictly  prohibited  by  law.  But  as  a  provision 
for  the  expenses  of  marriage,  the  wife  contributed  the  dos, 
which,  given  before  marriage,  and  sometimes  increased  after, 
belonged  to  the  husband,  subject,  however,  after  the  passing  of 
a  lex  Julia  de  adulteriis  et  de  fundo  dotali  in  the  time  of 
Augustus,  to  the  obligation  of  restoring  all  immoveables  com- 
prised in  it  at  the  end  of  the  marriage ;  and,  in  the  time  of  Jus- 
tinian, subject  also  to  the  -obligation  of  restoring  the  value  of 
the  moveables  also.  The  power  of  the  husband  over  the  dos  is 
treated  of  in  the  introductory  paragraph  of  the  next  Title.  The 
donatio  ante  nuptias,  of  which  we  first  hear  in  a  constitution 
of  Theodosius  and  Valentinian  (C.  v.  17.  8.  4),  which  speaks 
of  it  as  recognised  by  law,  was  a  gift  on  the  part  of  the  husband 
as  an  equivalent  to  the  dos.  It  was  the  property  of  the  wife, 
but  managed  by  the  husband,  and  could  not  be  alienated  even 
with  her  consent.  Justinian  provided  (Nov.  97.  1)  that  the 
wife,  if  survivor,  should  receive  an  equal  value  from  the  donatio 
propter  nuptias  with  that  which  the  husband,  if  survivor,  would 
have  received  from  the  dosy  the  actual  amount  reserved  for  the 
survivor  being  matter  of  agreement  between  the  parties.  By  a 
constitution  previous  to  Justinian  (G.  v.  14.  7),  the  wife  had,  if 
survivor,  an  equal  portion  of  the  donatio  with  that  her  husband 
had  of  the  dos.  Justinian  substituted  an  equality  of  value  for 
an  equality  of  proportion. 

4.  Erat  olim  et  alius  modus  civilis  4.  There  was  formerly  another  mode 

aoquisitionis    per    jus    accrescendi,      of  acquiring  property  by  the  oivil  law, 
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good  est  tale :  si  eommtinem  Bervnm 
habens  aliquis  cum  Titio,  solnB  liber- 
tatem  ei  imposuit  vel  vindicta  vel  tea- 
tamento,  eo  casu  pars  ejus  amitteba- 
tor  et  socio  accrescebat  Sed  cum 
pessimum  fuerat  ezemplo,  et  liber- 
tate  servum  defraudari  et  ex  ea  hu- 
manioribus  quidem  dominis  damnum 
inferri,  severioribus  autem  dominis 
laenun  accrescere,  boo  quasi  invidia 
plenum  pio  remedio  per  nostram  con- 
stitutionem  mederi  necessarium  duzi- 
niDS;  et  invenimus  yiam  per  quam 
et  manmnissor,  et  soeius  ejus,  et  qui 
libertatem  aocepit,  nostro  beneficio 
froantor:  libertate  cum  effectu  pro- 
eedeute  (ci\jus  favore  et  antiques  le- 
gisl&tores  multa  etiam  contra  com^ 
munes  regulas  statuisse  manifestum 
est),  et  eo  qui  eam  imposuit  suse  libe- 
ralitatis  stabilitate  gaudente  et  sodo 
indemni  oonservato,  pretiumque  servi 
secundum  partem  dominii  quod  bos 
definivimus,  accipiente^ 


namely^  tbat  of  accrual ;  as,  if  any 
one,  having  a  slave  in  common  with 
Titius,  had  himself  alone  enfranchised 
him,  either  by  the  vindicUi  or  by  tes- 
tament, his  share  in  that  slave  was 
lost,  and  accrued  to  the  joint  owner. 
But,  as  it  was  an  example  of  very 
bad  tendency,  that  both  the  slave 
should  be  defirauded  of  his  freedom, 
and  that  the  more  humane  master 
should  suffer  loss,  while  the  more  se- 
vere master  profited,  we  have  thought 
it  advisable  to  apply  by  our  constitu- 
tion a  pious  remedy  to  what  seemed 
so  odious,  and  have  devised  means 
by  which  the  manumittor,  and  the  co- 
proprietor,  and  the  freed  slave,  may 
be  all  benefited.  Freedom,  to  favour 
which  ancient  legislators  have  often 
violated  the  ordinary  rules  of  law, 
shi^  be  really  gained  by  the  slave ; 
he  who  has  given  this  freedom, 
shall  have  the  delight  of  seeing  it 
maintained;  and  his  co-proprietor 
shall  be  indemnified  by  receiving 
a  price  for  the  slave,  proportioned 
to  his  interest  in  him,  according  to 
the  rates  fixed  in  our  constitation. 


C.  vii.  7. 1.  5. 

A  man  conld  not  be  partly  free,  partly  a  slave.  If,  then,  a  slave 
was  enfranchised  by  one  co-proprietor,  was  he  a  slave  or  free  ? 
The  old  law,  as  the  text  informs  us,  pronounced  him  the  former. 
When  under  the  old  law  the  slave,  if  enfranchised,  would  have 
teen  a  Latinus-Junianus  (see  Bk.  i.  Tit.  5.  3),  he  still  re- 
mained the  property  of  the  same  master  as  before.  If  he  would 
have  been  a  Roman  citizen,  the  interest  of  the  master  who 
manumitted  him  accrued  to  the  other  proprietors.  (Paul. 
Sent,  iv.  12.  1.) 

The  scale  of  prices  alluded  to  in  the  concluding  words  of 
the  text  is  given  in  the  Code.     (vii.  7.  1.  6.) 


Trr.  Vni.    QUIBUS  ALIENARE  LICET,  VEL  NON. 


Accidit  aliquando  ut  qui  dominus 
sit,  alienare  non  possit;  et  contra, 
qpi  dominus  non  sit,  alienandse  rei 
potestatem  habeat :  nam  dotale  prso- 
dimn  maritus  invita  muliere  per  le- 


Sometimes  it  happens  that  he,  who 
is  owner  of  a  thing,  cannot  alienate  it, 
while,  on  the  contrary,  he  who  is  not 
owner  has  the  power  of  alienation. 
Thus,  the  husband  is  prohibited  by 
B  2 
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gem  Jnliam  prohibetnr  alienaie,  the  lexJu/tiiftomalienatiogimmoTe- 
qiuanTis  ipsios  sit,  dotis  causa  ei  da-  ables,  which  form  part  of  the  dowry, 
tun.  Quod  DOS  legem  Jnliam  com-  against  the  wish  of  the  wife,  although 
gentes,  in  meliorem  statom  deduxi-  these  immoyeables,  having  been  given 
mus :  cam  enim  lex  in  soli  tantom-  him  as  a  part  of  Uie  dowry,  belong 
mode  rebos  locnm  habebat  qae  ita-  to  him.  We  have  amended  the  ies 
lice  ftierant,  et  alienationes  inhibebat  «/tiita,  and  introdneed  a  great  improve- 
qaa  invita  muliere  fiebant,  hypothe-  ment  This  law  only  applied  to 
oas  antem  earom  reram  etiam  vo-  things  in  Italy,  and  it  prohibited 
lente  ea,  ntrique  remedium  impo-  alienations  made  against  the  wishes 
snimus,  ut  et  in  eas  res  qon  in  pro-  of  the  wife,  and  mortgages  made  even 
vindali  solo  posit»  sunt,  intenUcta  with  her  consent  Wishing  to  amend 
sit  alienatio  vel  obligatio,  et  nentmm  the  law  on  each  of  these  points,  we 
eorom  neqne  oonsentientibns  mnlie-  have  declared  that  the  prohibition  of 
ribus  procedat,  ne  sexos  muliebris  alienation  or  mortgage  shall  extend 
fragilitas  in  pemiciem  substantLie  to  immoveables  in  the  provinces,  and 
earom  converteretor.  that  neither  alienation  nor  mortgage 

shall  be  made  even  with  the  consent 
of  the  wife,  lest  the  weakness  of  the 
female  sex  should  be  abased  to  the 
detriment  of  their  fortunes. 

Gai.  ii.  62,  63 ;  G.  v.  13. 16. 

The  power  of  alienating  belongs  to  the  owner  and  to  him  only ; 
and  every  owner  can  alienate  the  thing  belonging  to  him.  There 
are^  however^  exceptions  to  the  rule^  and  these  exceptions  form 
the  sabject  of  this  Tide. 

The  dos  of  the  wife  belonged  to  the  husband,  and  his  rights 
over  it  were  in  the  ancient  law  unrestricted.  Gradually  a 
restraint  was  imposed  on  them^  first»  by  the  obligation  to  give 
up^  after  the  dissolution  of  the  marriage,  those  things  of  which 
the  value  had  not  been  estimated ;  next,  by  the  lex  Julia  de 
adulteriis  a  plebtscitum  of  the  time  of  Augustus,  by  which,  as 
Paul,  in  his  Sentences,  ii.  21,  informs  us,  '*  Cavetur  ne  dotale 
prmdium  maritus  invita  uxore  alienet;"  that  is,  it  rendered  the 
consent  of  the  wife  necessary  for  the  ahenation  of  immoveables, 
and  also  prevented  mortgage  of  immoveables  even  with  the 
wife's  consent,  a  distinction  evidently  arising  irom  it  being 
apprehended  that  a  woman  would  be  more  easily  persuaded  to 
consent  to  mortgage  than  to  sell  her  property.  In  the  same 
way  the  senatus-consultum  Velleianum  prevented  a  woman 
placing  herself  under  an  obligation  for  another  person,  but 
did  not  prevent  her  making  a  gift.  (D.  xvi.  1.  4.  1.)  Any 
one  can  understand  what  they  are  doing  when  they  sell  or  give 
a  thing,  but  may  easily  not  be  aware  how  much  is  involved 
when  they  comply  with  the  legal  forms  of  mortgage  or 
guarantee. 

As  a  general  rule  dotes  were  given  on  the  condition  that, 
after  the  dissolution  of  the  marriage,  the  things  given  should 
belong  to  the  wife  or  her  heirs ;  but  a  special  agreement  might 
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decide  that  they  should  belong  to  the  husband;  and  then,  if 
alienated  by  him  during  the  marriage,  they  could  not  be  re- 
claimed on  its  dissolution.     (D.  xxiii.  5.  17.) 

Under  Justinian  immoveables  forming  part  of  a  dos,  wherever 
situated,  could  no  longer  be  either  sold  or  subjected  to  a 
hypotheca,  even  with  the  wife's  consent. 

1.  Contra  antem  creditor  pignns  ex  1.  On  the  other  hand,  a  creditor 
pactione,  qnamTis  ejus  ea  res  non  may,  according  to  agreement,  alienate 
sit,  alienaxe  potest.  Sed  hoc  forsitan  a  pledge,  although  the  thing  is  not  his 
ideo  Tidetar  fieri  qnod  voltmtate  de-  own  property.  But  this  alienation 
Utoris  inteDigitur  pignns  alienaii,  qui  may  perhaps  he  considered  as  taking 
ab  initio  contractus  pactus  est  ut  place  by  the  intention  of  the  debtor, 
lieeret  ereditoii  pignns  yendere,  si  who  in  maMng  the  contract  has 
peeonia  non  soWatur.  Sed  ne  credi-  agreed  that  the  creditor  might  sell 
tores  jus  suum  persequi  impedi-  the  thing  pledged,  if  the  debt  were 
lentur,  neque  debitores  temere  sua-  not  paid.  But  that  creditors  might 
ram  remm  dominium  amittere  Tide-  not  be  impeded  in  the  pursuit  of 
antur,  nostra  constitutione  consultnm  their  rights,  nor  debtors  seem  too 
est,  et  certus  modus  impositus  est  per  easily  depriyed  of  their  property,  a 
quern  pignomm  distaractio  possit  pro-  provision  has  been  made  by  our 
oedere:  ci]gus  tonore  utrique  parti  constitution  establishing  a  fixed 
creditorom  et  debitorum  satis  abun-  method  of  procedure  for  the  sale  of 
deque  provisam  est.  pledges,    by   which    the    respectiye 

interests  of  the  creditor  and  debtor 
have  been  ftiQy  secured. 

Gai.  ii.  64 ;  0.  viii.  84.  8,  pr.  et  »eq. 

The  power  of  a  creditor  to  sell  the  thing  pledged,  forming 
an  exception  to  the  rule  that  none  but  the  owner  could 
alienate,  was  so  necessary  a  part  of  his  rights  that  it  could  not 
be  taken  from  him  even  by  express  agreement ;  and  an  agree- 
ment ne  vendere  liceat  had  no  other  effect  than  to  make  it 
necessary  for  the  creditor  to  give  the  debtor  notice  of  his  in- 
tention to  sell.  (D.  xiii.  7.  4-6.)  Justinian,  by  his  con- 
stitution, permitted  the  parties  to  fix  the  time,  and  place,  and 
mamier  for  sale  at  their  pleasure,  and  it  was  only  if  there  was 
no  special  agreement  that  the  regulations  of  his  constitution 
were  to  take  effect. 

Tutors  and  curators  might,  in  certain  cases,  alienate  the  goods 
of  their  pupils  and  of  those  committed  to  their  care ;  but,  at 
any  rat«  in  the  later  times  of  law,  they  had  to  obtain  the  per- 
mission of  a  magistrate  for  the  alienation  of  rural  inamoveables. 
(See  C.  V.  37.  22.) 

2.  Nunc  admonendi  sumus  neque  2.  It  must  here  be  observed,  that 
pupiUum  neque  pupillam,  uUam  rem  no  pupil,  of  either  sex,  can  alienate 
sine  tutoris  auetoritate  alienare  posse,  anything  without  the  authority  of  a 
Ideoque  si  mutuam  pecuniam  sine  tutor.  If,  therefore,  a  pupil,  without 
tutoris  auetoritate  alicui  dederit,  non  the  tutor's  authority,  lend  any  one 
eontrahit  obligationem,  quia  pecu-  money,  the  pupil  does  not  contract 
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niam  non  facit  accipientis;  ideoqae 
nommi  vindicari  possont,  sicabi  ex- 
tent. Sed  si  nammi  quos  mutaos 
dedit,  ab  eo  qui  accepit,  bona  fide 
oonsumpd  sunt,  condici  possont;  si 
mala  fide,  ad  exhibendom  de  his  agi 
potest.  At  ez  contrario,  omnes  res 
papiilo  et  pupillffi  sine  tntoris  auo- 
toiitate  recte  dari  possont  Ideoqae 
si  debitor  pupiUo  solvat,  necessaria 
est  debitori  tntoris  auctoritas;  aiio- 
quin  non  liberabitnr.  Sed  hoc  etiam 
evidentissima  ratione  statutnm  est  in 
constitutione,  quam  ad  ceBsarienses 
advocates  ex  suggestione  Triboniani 
yiii  eminentissimi,  qoffistoris  sacri 
palatii  nostri,  promulgavimus :  qua 
dispositum  est,  ita  licere  tnteii  vel 
curator!  debitorem  pupillarem  sol- 
vere, ut  prius  judicialis  sententia  sine 
omni  damno  celebrata  hoc  permit- 
tat;  quo  subsecuto,  si  et  judex 
pronuntiayerit  et  debitor  solvent,  se- 
quatur  hiyusmodi  solutionem  ple- 
nissima  securitas.  Sin  autem  aliter 
quam  deposuimus  solutio  facta  fuerit, 
pecimiam  autem  salvam  habeat  pupil- 
lus  aut  ex  ea  locupletior  sit,  et  adhuo 
eamdem  pecuniae  summam  petat,  per 
exceptionem  doli  mali  poterit  submo- 
veri.  Quod  si  aut  male  consump- 
serit  aut  furto  amiserit,  nihil  proderit 
debitori  doli  mali  exceptio,  sed  nihi- 
lominus  damnabitur,  quia  temere  sine 
tutoris  auctoritate  et  non  secundum 
nostram  dispositionem  solvent.  Sed 
ex  diverse  pupilli  vel  pupillee  solvere 
sine  tutoris  auctoritate  non  possont; 
quia  id  quod  solvunt  non  fit  accipi- 
entis, cum  scilicet  nullios  rei  alie- 
natio  eis  sine  totoris  auctoritate  con- 
eessa  est 


an  obligation ;  for  he  does  not  make 
the  money  the  property  of  the  re- 
ceiver, and  the  pieces  of  money  may 
be  claimed  by  vindication,  if  they 
still  exist  But  supposing  these 
pieces  which  the  pupil  has  lent  are 
consomed  by  the  borrower,  then,  if 
they  are  so  bona  fide,  a  condiction 
may  be  brooght;  'ii  malafide^  an  ac- 
tion ad  exhibendum.  On  the  contrary, 
the  pupil  of  either  sex  may  acquire 
anything  whatsoever  without  the  an- 
thority  of  the  tutor;  and  therefore 
when  a  debtor  pays  a  popil,  the 
debtor  most  have  the  authority  of 
the  tutor,  or  he  does  not  free  himself 
from  the  debt  And  we  have,  for 
very  obvious  reasons,  declared  by  a 
constitution,  published  to  the  advo- 
cates of  C«B8area  on  the  suggestion 
of  the  very  eminent  Tribonian, 
queestor  of  our  sacred  palace,  that  the 
debtor  of  a  pupil  may  make  payment  to 
the  tutor  or  curator,  first  receiving  per- 
mission by  the  sentence  of  a  judge, 
obtained  free  of  all  expenses,  and  if 
these  forms  are  observed,  a  payment 
made  according  to  the  sentence  of  the 
judge  will  give  the  debtor  the  moat 
complete  security.  If  payment  is 
made,  not  according  to  the  mode  we 
have  sanctioned,  the  pupil  who  has 
the  money  still  safe  in  his  possession, 
or  has  been  made  richer  by  it,  may, 
if  he  demand  again  the  same  sum,  be 
repelled  by  an  exception  of  dolns 
nuUus.  But  if  he  has  spent  the  mo- 
ney uselessly,  or  lost  it  by  theft,  the 
debtor  cannot  profit  by  the  exception 
of  dolus  malus^  and  he  will  be  con- 
demned to  pay  over  again,  because 
he  has  paid  in  a  rash  manner,  with- 
out the  authority  of  the  tutor,  and 
has  not  conformed  to  our  rules.  On 
the  other  hand,  pupils  of  either  sex 
cannot  pay  without  the  authority  of 
the  tutor,  because  that  which  they 
pay  does  not  thereby  become  the  pro- 
perty of  the  person  who  receives  it, 
as  they  are  incapable  of  alienating 
anything  without  the  authority  of  the 
tutor. 

Gat.  ii.  80.  82-84 ;  C.  v.  87.  25 ;  I),  xlvi.  3.  14.  8. 
The  pupil  might  make  his  condition  better,  but  not  worse. 
(See  Bk.  i.  Tit.  21.)     He  could  not  transfer  the  property  in 
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aDything  belonging  to  him^  but  he  could  acquire  the  property 
in  anything  transferred  to  him.  If,  therefore,  he  paid  any- 
thing, he  could  not  transfer  the  property  in  the  money  he 
paid  to  the  creditor,  and  therefore  his  payment  was  of  no  effect. 
Nor  could  he  lend  anything  under  the  contract  called  mutuum, 
the  essence  of  which  was  that  the  thing  lent  became  the  pro- 
perty of  the  borrower,  who  bound  himself  to  give  back  a  thing 
of  equal  value.  (See  Bk.  iii.  Tit.  14.)  If  the  pupil  attempted 
to  lend  a  thing  in  this  way,  the  thing  lent  could  be  recovered 
by  vindication,  if  it  were  possible  that  the  actual  thing  should 
be  restored ;  if  not,  its  vaLue  could  be  recovered  by  a  personal 
action  {condictio)  against  the  borrower ;  or  if  the  borrower  had 
been  guilty  of  malajides,  by  an  actio  ad  exhibendum,  that  is, 
the  borrower  was  caUed  upon  to  produce  the  thing  borrowed  ; 
and  on  his  being  found  unable  to  do  so,  he  was  condemned  to 
pay  not  only  the  value  of  the  thing,  but  damages  to  compensate 
for  the  injury  inflicted. 

If  the  debtor  made  a  payment  to  the  pupil,  that  which  he 
paid  became  the  property  of  the  pupil ;  and  as  the  pupil  could 
not  make  his  condition  worse,  he  could  not  extinguish  debts 
due  to  him ;  and  thus  the  debt  was  still  owing,  cJthough  the 
pupil  retained  what  was  paid  him.  If  the  tutor  authorised  the 
payment,  the  debt  was  extinguished ;  but  the  pupil  had  a  right 
to  receive  from  the  tutor  the  money  paid ;  and  if  he  could  not 
obtain  it  from  him,  the  prsetor  would,  under  certain  circum- 
stances, grant  a  restitutio  in  integrum  (see  note  on  introduc- 
tory paragraph  of  Bk.  i.  Tit.  23),  and  the  creditor  would  then 
be  obliged  to  pay  over  again,  in  order  that  the  pupil  might  be 
kept  free  from  aU  loss.  It  was  to  guard  against  this  that  Jus- 
tinian, in  the  constitution  alluded  to  in  die  text,  provided  a 
means  whereby  the  creditor  should  have  flenissima  securitas. 


Tit.  IX.    PER  QUAS  PERSONAS  NOBIS 
ACQUIRITUR. 

Acquirittir  noBis  non  Bolnm   per  We  acquire  not  only  by  onrselves, 

nosmetipsos,  sed  etiam  per  eos  qnos  but  also  by  those  whom  we  have  in 

in  potestate  habemns,  item  per  servos  our  power ;  also  by  slaves,  of  whom 

in  qnibos    nsumfructam    habemns,  we  have  the  usufruct ;  and  by  those 

item  per  homines  liberos  et  servos  freemen    and    slaves    belonging    to 

aHenos  quos  bona  fide  possidemns  :  others  whom  we  possess  bona  fide, 

de  quibns    singulis   diligentius  dis-  Let  us  examine  separately  these  dif- 

pidamus.  ferent  cases. 

Gai.  ii.  80. 

The  rule  of  law  was,  that  no  one  could  acquire  through 
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another  person ;  bat  if  persons  in  the  power  of  another  acquired 
anything,  that  which  they  acquired  became^  by  the  mere  force  of 
their  position,  the  property  of  the  person  in  whose  power  they 
were ;  and  thus  the  rule  may  be,  perhaps,  more  accurately  ex- 
pressed by  saying  that  nothing  could  be  acquired  j9^  extraneam 
personam^  L  e.  through  a  person  who  was  not  in  ihefamilia  of 
the  acquirer. 


I.  Igitur  liberi  nostri  utriusque 
Bexus,  qaos  in  potestate  habemos, 
olim  qiiidem  quidqnid  ad  eos  peirene- 
rat  (exceptis  videlicet  castrensibus 
peouliis),  hoo  parentibos  suis  acquire - 
bant  sine  alia  distinctione.  £t  hoc 
ita  parentium  fiebat,  ut  esset  eis  li- 
centia,  quod  per  unum  vel  unam 
eomm  acqaisitum  est,  alii  filio  vel 
extraneo  donare  yel  yendere  vel, 
quocnmque  modo  voluerant,  adpli- 
care.  Quod  nobis  inhumanum  Tismn 
est  et,  generali  constitutione  emissa, 
et  liberis  pepercimus  et  patribus  de- 
bitum  reservavimus.  Sandtum  et- 
enim  a  nobis  est,  ut  si  quid  ex  re 
patris  ei  obveniat,  hoc  secundum  an- 
tiquam  observationem  totum  parenti 
acquirat ;  qusB  enim  invidia  est,  quod 
ex  patris  occasione  profectum  est,  hoo 
ad  eum  reverti?  Quod  autem  ex  alia 
causa  sibi  filiusfamilias  acquisivit,  hu- 
jus  usumfructum  patri  quidem  ac- 
quirat, dominium  autem  apud  eum 
remaneat :  ne  quod  ei  suis  laboiibus 
yel  prospera  fortuna  accessit,  hoo  ad 
alium  perveniens  luctuosum  ei  pro- 
cedat 


I.  Formerly,  all  that  children  un- 
der power  of  either  sex  acquired,  ex- 
cepting easiretma  pecuUa,  was  without 
distinction  acquired  for  the  benefit  of 
their  parents ;  so  much  so,  that  the 
paterfamilias  who  had  thus  acquired 
anything  through  one  of  his  children, 
could  giye  or  sell,  or  transfer  it  in 
any  way  he  pleased  to  another  child 
or  to  a  stranger.  This  appeared  to 
us  yery  harsh,  and  by  a  general  con- 
stitution we  haye  relieved  the  chil- 
dren, and  yet  reserved  for  the  parents 
all  that  was  due  to  them.  We  have 
declared  that  aU  which  the  child  ob- 
tains by  means  of  the  fortune  of  the 
father,  shaU,  according  to  the  old 
law,  be  acquired  entirely  for  the  fa- 
ther's benefit:  for  what  hardship  is 
there  in  that  which  comes  fiK>m  the 
father  returning  to  him?  Bat  of 
everything  that  the  JUivrfamUius  ac- 
quires in  any  other  way,  the  father 
shaU  have  the  usufruct,  but  the  son 
shaU  retfun  the  ownership,  so  that 
another  may  not  reap  the  profit  of 
that  which  the  son  has  gained  by  his 
labour  or  good  fortune. 


Gai.  ii.  87;  C.  vi.  61.  6. 

The^lius/amilias  could  not,  in  the  strict  law  of  Borne,  have 
any  property  of  his  own.  Sometimes,  however,  the  teXher  per- 
mitted the  son  to  have  what  was  called  a  peculium,  that  is,  a 
certain  amount  of  property  placed  under  his  exclusive  controul. 
This  peculium  remained  in  law  the  property  of  the  father,  but 
the  son  had  the  disposition  and  management  of  it  by  his  father's 
permission,  and  as  long  as  it  remained  in  the  son's  possession 
it  was,  as  ifar  as  regarded  third  persons,  exactly  like  property 
really  belonging  to  the  son  only.  (See  Tit.  12.  1  of  this 
Book.)  In  the  early  times  of  the  'Em^m ^^  Jiliusfamilias 
came  to  have,  under  the  name  of  castrense  peculium,  property 
quite  independent  of  his  father.  This  castrense  peculium  con- 
sisted of  all  that  was  given  to  a  son  when  setting  out  upon  mili- 
tary service,  or  acquired  while  that  service  lasted.    This  belonged 
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to  the  son  as  completely  as  if  he  had  been  sui  juris,  and  he  had 
fuD  power  of  disposing  of  it  either  during  his  lifetime  or  by  tes- 
tament Filiifamilias  in  castrensi peculio  vice patr urn f amili- 
arumfunguntur.  (D.  xiv.  6. 2. )  If,  however,  he  did  not  choose 
to  exercise  his  power  of  disposing  of  it  by  testament,  his  father 
took  it  at  his  death,  not  as  succeeding  to  it  ab  intestato,  but  as 
the  claimant  of  a  peculium.  (See  Tit.  12.  pr.)  A  further 
benefit  was  extended  to  the  filiusfamilias  by  the  institution 
of  the  quasi'castrense  peculium,  a  privilege  given  to  certain 
civil  functionaries  corresponding  to  that  given  by  the  castrense 
peculium  to  soldiers.  Oonstantine,  by  a  constitution  (0.  xii.  3 1 ) , 
placed  on  the  footing  of  the  castrense  peculium  things  which  a 
JiliusfamiliaSy  who  was  an  officer  of  the  palace,  received  from 
the  emperor  or  gained  by  his  own  economy.  The  same  ad- 
vantage was  subsequently  extended  to  many  other  functionaries, 
as  well  as  to  advocates  and  certain  ecclesiastical  dignitaries. 
The  quasi'castrense  peculium  must  have  existed  in  the  time  of 
Ulpian  (D.  xxxvi.  1.  1.  6;  xxxvii.  18.  8.  6),  unless  the  pas- 
sages in  the  Digest  in  which  he  alludes  to  it  are  interpolated, 
but  under  what  form  it  then  existed  we  do  not  know.  In  one 
respect  it  slightly  differed  fi:om  the  castrense  peculium ;  for  the 
power  of  disposing  of  it  by  testament  did  not  always  accompany 
it^  but  was  only  given  to  the  more  privileged  classes  of  those 
who  were  allowed  to  have  such  bl  peculium.  Justinian,  however, 
altered  this,  and  gave  the  power  of  disposing  of  it  by  testament 
to  every  one  who  had  a  quasi-castrense  peculium,  (See  Tit. 
11.  6.)  Constantino  also  introduced  another  kind  of  peculium, 
termed  the  peculium  adventitium.  This  consisted  of  every- 
thing received  by  bl  ^lius/amilias  in  succeeding,  whether  by 
testament  or  not,  to  his  mother.  (C.  vi.  60.  1.)  Subsequent 
emperors  included  in  it  all  received  by  succession  or  as  a  gift 
from  maternal  ascendants  (C.  vi.  60.  2),  or  by  one  of  two  mar- 
ried persons  from  the  other  (G.  vi.  60.  1);  and  Justinian,  as 
we  learn  from  the  text,  included  under  the  peculium  adventi- 
Hum  all  that  came  to  the  son  from  any  other  source  than  from 
the  father  himself.  The  father  had  the  usufruct  of  the  peculium 
adventitium,  and  it  was  only  the  ownership  that  was  held  by 
the  son.  The  peculium  which  came  to  the  son  as  part  of 
the  father's  property,  and  which  continued  to  belong  to  the 
father,  has  been  termed  by  comment/OiXjoTsprofectitium,  because 
it  comes  {projiciscitur)  from  the  father. 

The  peculium  in  the  time  of  Justinian,  therefore,  if  profec- 
titium,  belonged  to  the  father ;  in  all  other  cases  it  belonged  to 
the  son ;  but  the  father  had  the  usufruct  of  the  peculium  ad- 
ventitium, while  the  son  had  as  full  power  over  the  castrense 
or  quasi-castrense  peculium  as  if  he  had  been  sui  Juris, 
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2.  Hoc  quoqne  a  nobis  dispositom 
est  et  in  ea  specie  ubi  parens,  emanci- 
pando  libenim,  ex  rebus  qn»  acqui- 
sitionem  effagiunt,  sibi  tertiam  par- 
tem retinere  si  yoluerat,  licentiam  ex 
anterioribos  constitutionibns  habebat, 
quasi  pro  pretio  quodammodo  eman- 
dpationis;  et  inbumanum  quiddam 
accidebat,  ut  filius  rerum  suarum,  ex 
hao  emancipatione,  dominio  pro 
parte  tertia  defraudetur,  et  quod 
honoris  ei  ex  emancipatione  additum 
est,  quod  sui  juris  effectus  est,  hoc 
per  rerum  diminutionem  decrescat 
Ideoque  statuimus  ut  parens,  pro 
tertia  eorum  bonomm  parte  dominii 
quam  retinere  poterat,  dimidiam,  non 
dominii  rerum,  sed  ususfructus  re- 
tineat :  ita  etenim  res  intactsQ  apud 
filium  remanebunt,  et  pater  ampliore 
summa  frnetor,  pro  tertia  dimidia 
potitums. 


3.  We  have  also  made  some  rega* 
lations  with  respect  to  the  power 
which  under  former  constitutions  a 
father  had,  when  emancipating  his 
children,  of  deducting  a  third  part 
from  the  things  over  which  he  had 
no  right  of  acquisition,  as  if  this  were 
the  price  of  the  emancipation.  It 
seemed  very  hard  that  the  son  should 
thus  be  deprived  by  emancipation  of 
a  third  part  of  his  property,  and  that 
what  he  gained  in  honour  by  being 
emancipated  he  should  lose  in  fortune. 
We  have  therefore  enacted  that  the 
father,  instead  of  retaining  a  third  as 
owner,  shall  retain  half  as  nsufiruc- 
tuaiy.  Thus  the  ownership  in  the 
whole  will  remain  with  the  son,  un- 
impaired, while  the  father  will  ei\joy 
the  benefits  of  a  larger  portion,  the 
half,  namely,  instead  of  the  third. 


C.  vL  ex.*  6.  3. 

The  usufruct  of  the  father  over  things,  the  ownership 
of  which,  as  part  of  the  peculium  adventitium,  helonged  to 
the  sou,  would  be  lost  by  emancipation.  It  was  as  an  equiva- 
lent for  this  that  the  property  in  one- third  of  these  things  was 
given  to  the  father  on  emancipation.  Justinian  substitutes  the 
usufruct  of  one-half,  for  the  ownership  of  one-third. 


3.  Item  nobis  acquiritur  quod 
servi  nostri  ex  traditione  nandscun- 
tur,  sive  quid  stipulentiur,  vel  ex  quali- 
bet  alia  causa  acquirant:  hoc  enim 
nobis  et  ignorantibns  et  invitis 
obvenit ;  ipse  enim  servus  qui  in  po- 
testate  alterius  est,  nihil  suum  ha- 
bere potest  Sed  si  heres  institutus 
sit,  non  alias  nisi  nostro  jussu  here- 
ditatem  adire  potest ;  et  si  nobis  ju- 
bentibus  adierit,  nobis  hereditas 
acquiritur,  perinde  ao  si  nos  ipsi 
heredes  institud  essemus;  et  con- 
venienter  scilicet  nobis  legatum 
per  eos  acquiritur.  Non  solum 
antem  proprietas  per  eos  quos 
in  potestate  habemus,  nobis  ac- 
quiritur,  sed  etiam  possessio ;  ci\ju3- 
cumqne  enim  rei  possessionem  adepti 
fuerint,  id  nos  possidere  videmur: 
nnde  etiam  per  eos  usucapio  vel 
longi  temporis  possessio  nobis  acce- 
dit. 


8.  So,  too,  all  that  our  slaves  ac- 
quire by  tradition,  or  stipulation,  or 
in  any  other  way,  is  acquired  for  us ; 
and  that  even  without  our  Iniow. 
ledge  and  against  our  wishes.  For 
the  slave  who  is  in  the  power  of  any 
one  cannot  himself  have  anything  as 
his  own.  And  if  he  is  instituted  heir, 
he  cannot  enter  on  the  inheritance 
except  by  our  direction.  And  if  he 
enters  by  our  direction,  we  acquire 
the  inheritance  exactly  as  if  we  had 
ourselves  been  instituted  heirs.  Le- 
gacies, again,  are  equally  acquired  for 
us  by  our  slaves.  And  it  is  not  only 
the  ownership  which  is  acquired  for 
us  by  those  whom  we  have  in  our 
power,  but  also  the  possession. 
Eveiything,  of  which  they  have  ob- 
tained possession,  we  are  considered 
to  possess,  and  consequently  we  have 
through  them  the  benefits  of  usn- 
capion  and  possession  Umgi  temporit. 
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Gii.  ii.  87.  89. 

All  ihat  the  slave  had  belonged  to  his  master ;  and  this  rule 
was  subject  to  no  exceptions  such  as  those  which  the  indul- 
gence of  the  emperors  introduced  for  the  benefit  of  the  JUiiis- 
familiaa.  His  peculium  was  always  at  the  disposition  of  his 
master,  and  it  made  no  difference  what  was  the  mode  in  which 
be  acquired :  he  acquired  it  for  his  master  even  though  his 
master  had  not  consented  or  even  known  of  the  acquisition. 
Therefore,  il*  the  slave  received  anything  in  pursuance  of  a 
stipulation  {sive  quid  stipulentur) ,  he  acquired  it  for  his  mas- 
ter, although  he  could  not  bind  his  master  by  promising  any- 
thing to  a  person  who  stipulated  for  anything  from  him.  The 
slave  could  not  make  his  master's  condition  worse;  and  as  an 
inheritance  might  be  more  onerous  than  lucrative,  for  the  debts 
of  the  deceased,  which  the  heir  was  bound  to  pay,  might  ex- 
ceed the  value  of  his  property,  a  slave  was  not  permitted  to 
accept  an  inheritance,  except  by  his  master  s  express  command. 
A  legacy,  on  the  other  hand,  could  not  be  otherwise  than  ad- 
vantageous, and  therefore  a  legacy  given  to  a  slave  immediately 
belonged  to  his  master.  There  was  a  minor  difference  between 
the  institution  of  a  slave  as  heir,  and  a  gift  to  him  of  a  legacy, 
which  deserves  mention.  The  right  to  a  legacy  dated  £rom 
the  death  of  the  deceased ;  the  right  to  an  inheritance  dated 
from  the  time  of  entering  on  an  inheritance.  The  slave,  there- 
fore, acquired  a  legacy  for  the  benefit  of  the  master  to  whom 
he  belonged  at  the  time  when  the  deceased  died ;  but  a  slave 
instituted  heir,  acquired  for  the  master  to  whom  he  belonged  at 
the  time  of  entering  on  the  inheritance.  If,  therefore,  the 
slave  changed  masters  or  became  free  between  these  times,  he 
acquired  a  legacy  for  his  former  master,  but  took  an  inherit- 
ance for  his  new  master,  or,  if  free,  for  himself. 

The  physical  fact  of  possession  might  be  accomplished 
through  a  slave,  but  not  the  intention,  which  was  requisite  for 
legal  possession.  It  was  necessary  that  the  master  should  have 
the  intention  of  treating  the  thing  possessed  by  the  slave  as  if 
he  himself  were  the  owner.  Animo  nostra,  says  Paul,  corpore 
etiam  alieno,  possidemus,  (D.  xli.  2.  8.  12.)  The  master 
could  not)  therefore,  acquire  through  the  slave  legal  possession, 
as  opposed  to  mere  detention,  without  his  knowledge  and  con- 
sent, as  he  could  acquire  ownership ;  except,  indeed,  when  the 
slave  possessed  a  thing  as  part  of  his  peculium,  for  then  the 
permission  to  have  a  peculium  was  considered  as  enabling  the 
slave  to  exercise  the  intention  of  ownership.     (D.  xli.  2.  1. 5.) 

4.  De  lis   antem  servis  in  quibus  4.  As  to  slaves  of  whom  we  have 

tantnm  nsnmfructmn  habemns,  ita      only  the  usufruct,  it  has  been  decided 
placoit,  nt  quidqoid  ex  re  nostra  vel      that  whaterer  they  acquire  by  means 
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ex  operibns  suis  acquirant,  id  nolbis 
a4JiciatQr;  quod  vero  extra  eas  causas 
persecnd  sunt,  id  ad  dominum  pro- 
prietatis  pertmeat:  itaque  si  is  ser- 
vus  heres  iosUtutus  sit,  legatnmve 
quid  ei  aut  donatom  fuerit,  dod  usu- 
fruotuario  sed  domino  proprietatis 
acquiritur.  Idem  placet  et  de  eo  qui 
a  nobis  bona  fide  possidetur,  sive  is 
liber  sit,  sive  alienus  servus:  quod 
enim  placuit  de  usufructuario,  idem 
placet  et  de  bona  fide  possessore: 
itaque  quod  extra  istas  duas  causas 
acquiritur,  id  vel  ad  ipsum  pertinet» 
si  liber  est,  vel  ad  dominum,  si  servus 
est.  Sed  bonie  fidei  possessor,  cum 
usuceperit  seryum,  quia  eo  modo 
dominus  fit,  ex  omnibus  oausis  per 
eum  sibi  acquirere  potest ;  fructuarius 
vero  usucapere  non  potest,  primum 
quia  non  possidet,  sed  habet  jus 
utendi  fruendi,  deinde  quia  scit  ser- 
Yum  alienum  esse.  Kon  solum  autem 
proprietas  per  eos  servos  in  quibus 
usumfructum  habemus  vel  quos  bona 
fide  possidemus,  aut  per  liberam  per- 
sonam qu8B  bona  fide  nobis  servit, 
nobis  acquiritur,  sed  etiam  possessio. 
Loquimur  autem  in  utriusque  per- 
sona secundum  definitionem  quam 
proximo  exposuimus,  id  est,  si  quam 
possessionem  ex  re  nostra  vel  ex  suis 
operibus  adept!  fuerint. 


of  anything  belonging  to  us,  or  by 
their  own  labour,  shall  belong  to  us ; 
but  that  all  they  acquire  from  any 
other  source  shall  belong  to  the 
owner.  So  if  a  slave  is  made  heir, 
or  anything  is  given  him  as  a  legaicy 
or  gift,  it  is  the  owner,  not  the  usa- 
fructuaiy  who  receives  the  benefit  of 
the  acquisition.  It  is  the  same  with 
regard  to  any  one  whom  we  possess 
bona  fide,  whether  a  fireeman  or  the 
slave  of  another  person  (for  the  rule 
with  regard  to  the  usufiiictuaiy  holds 
good  with  regard  to  the  bona  fide 
possessor),  eveiything  the  person 
possessed  acquires,  except  from  one 
of  the  two  sources  aboYe-mentioned, 
belongs  to  himself^  if  he  is  a  free- 
man, and  to  his  master,  if  he  is  a 
slave.  When  the  bona  fide  possessor 
has  gained  the  property  in  the  slave 
by  usucapion,  he,  of  course,  becomes 
the  owner,  and  all  that  the  slave  ac- 
quires is  acquired  for  him.  But  the 
usufructuary  cannot  acquire  by  use ; 
first,  because  he  has  not  the  posses- 
sion, but  only  the  right  of  usufraot ; 
and  secondly,  because  he  knows  that 
the  slave  belongs  to  another.  It  is 
not  only  the  ownership  that  is  ac- 
quired for  us  by  the  slaves  of  whom 
we  have  the  usufruct,  or  whom  we 
possess  bona  fide,  or  by  a  free  person 
whom  we  employ  as  our  slave  bona 
fide ;  we  acquire  also  the  possession. 
But  in  saying  this  we  must  be  un- 
derstood, with  regard  to  both  slaves 
and  freemen,  to  adhere  to  the  dis- 
tinction laid  down  previously,  and  to 
refer  only  to  the  possession  they  have 
obtained  by  means  of  something  he- 
longing  to  us,  or  by  their  own  labour. 

Gai.  ii.  91-94. 

The  usufructuary  was  entitled  to  the  fruits  of  the  slave,  that 
is,  to  his  services,  and  to  the  profits  derived  from  letting  out 
his  services  to  others ;  hut  what  the  slave  acquired  by  stipula- 
tion, gift,  legacy,  or  similar  means,  was  no  part  of  the  fruits, 
and,  therefore,  did  not  belong  to  the  usufructuary.  If  the 
means  of  acquisition  were  derived  from  the  usufructuary,  as, 
for  instance,  if  the  slave  acquired  by  parting  with  any  of  the 
produce,  then  the  case  would  be  different. 

What  is  true  of  the  usuftnctuary,  is  true  also  of  a  bona  fide 
possessor,  either  of  the  slave  of  another,  or  of  a  person,  in 
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fact,  firee,  but  honestly  believed  to  be  a  slave.  And  the  bona 
fide  possessor  has  the  advantage  over  the  usufiructuary  pointed 
out  in  the  text,  that  as  he  has  the  possession,  which  no  usa- 
finictaary  can  have,  for  no  usufractuary  intends  to  treat  the 
thing  as  if  he  were  the  owner,  this  possession  may,  if  continued 
long  enough,  give  the  rights  of  usucapion  over  a  moveable, 
or  of  possessio  longi  temporis  over  an  immoveable. 

5.  Ex  his  itaqne  apparet,  per  libe-  6.  Hence  it  appears  that  we  can- 

roB  homines  quos  neque  nostro  juri  not  acquire  by  means  of  free  per- 

snbjectos  habemns,  neqne  bona  fide  sons  not  in  our  power,  or  possessed 

possidemos ;  item  per  alienos  servos  hy  us  bona  fide ;  nor  by  the  slave  of 

in  qnibus  neque  nsnmfractom  habe-  another,  of  whom  we  have  neither 

mns    neqne    possessionem   jnstam,  the    nsufract,    nor  the  possession, 

nnlla  ex  causa  nobis  acquiii  posse.  And  this  is  meant,  when  it  is  said, 

Et  hoe  eet  quod  dicitur,   per  extra-  that  nothing   can   be    acquired   by 

neam  personam  nihil  acquiri  posse:  means  of  a  stranger;  except,  indeed, 

exoepto   60  quod  per  liberam  per-  that  according  to  the  constitution  of 

sonam,  veluti  per  procuratorem,  pla^  the  Emperor  Seyerus,  possession  may 

cet  non  solum  sdentibus  sed  et  igno-  be  acquired  for  us  by  a  free  person, 

rantibus  nobis  acquiri  possessionem,  as  by  a  procurator,  not  only  with, 

secundum  divi  Severi  constitutionem,  but  even  without  our  knowledge ;  and, 

et  per  hanc  possessionem  etiam  do-  by  this  possession,  we  acquire  the 

minium,  si  dominus  fuit  qui  tradidit,  property,  if  it  was  Ihe  owner  who  de- 

Tel  usucapionem  aut  longi  temporis  hvered  the  thing,  or  the  usucapion  or 

prsscriptionem,  si  dominus  non  sit  prescription  longi  temporis,  if  it  was 

not. 

Gal  ii,  05;  C.  iv.  27. 1 ;  D.  xli.  1.  20.  2 ;  C.  vii.  82. 1. 

The  rule  of  the  older  law  was  that  no  person  could  be  repre- 
sented/?^r  extraneam  personam,  t,  e,  by  a  person  who  was  not 
under  his  power,  in  any  of  those  acts  which  were  regulated  by 
the  civil  law.  Thus,  no  one  could  acquire  the  ownership  of  a 
thing  for  another ;  if  he  received  anything,  as,  for  instance, 
by  mancipation  or  in  jure  cessio,  although  he  received  it  ex- 
pressly for  another,  still  this  other  person  did  not  thereby  ac- 
quire the  property  in  the  thing.  But  a  mere  natural  fact  such  as 
that  of  possession  could  take  place  for  the  benefit  of  one  per- 
son through  another  person,  if  the  person  for  whose  benefit  the 
thing  was  possessed  had  but  the  intention  of  profiting  by  it, 
and  then  this  possession  might  lead  through  usucapion  to  owner- 
ship. If,  however,  a  person  was  charged  with  the  management 
of  the  affairs  of  another,  he  could  exercise  an  intention  of  pos- 
sessing for  the  benefit  of  the  person  for  whom  he  acted,  which 
a  mere  stranger  could  not ;  and  thus  it  was  possible  non  solum 
sdentibus  sed  etiam  ignorantibus,  i,e,  for  persons,  who  did  not 
know  even  of  the  fact  of  possession,  to  acquire  legal  possession 
through  an  agent.  But,  though  the  text  would  be  Ukely  to 
mislead  us,  we  learn  fi:om  the  constitution  of  Severus  and  An- 
toninus (vii.  32. 1 ),  that  usucapion  did  not  commence  until  the 
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sanction  of  a  private  law.  It  is  only  by  a  confasion  of  terms 
that  the  will  was  called  procinctum  instead  of  in  procinctu 
factum.  The  plebeians,  not  being  members  of  the  comitia 
curiata,  were  only  enabled  to  make  a  will  by  the  indirect 
method  of  a  sale — a  method  also,  in  many  cases,  adopted  by 
patricians,  as  the  comitia  calata  were  only  held  twice  a  year. 
(Gai.  ii.  101.)  The  hereditary  ox  familia  {iot  familia  waa 
used  to  express  all  that  the  testator  gave),  was  sold  by  manci- 
patio  to  the  purchaser,  who  thus  acquired  as  complete  power 
over  it  as  the  heir  nominated  in  the  comitia. 

The  law  of  the  Twelve  Tables  declared,  Uli  legassit  super 
pecunia  tutelave  sua  rei,  ita  jus  esto.  Even  commentators 
who  have  recognised  the  sale  per  as  et  libram,  as  belonging 
to  the  olA.  jus  Quiritium,  and  as  a  means  of  making  testaments 
adopted  by  the  plebeians  as  being  excluded  from  the  calata 
comitia,  have  supposed  these  words  of  the  Twelve  Tables  to 
have  conferred  a  new  power  unknown  before  in  law.  It  is  sin- 
gular that  any  one  could  have  supposed  that  the  power  of  dis- 
posing by  testament  was,  in  any  way,  given  by  the  Twelve 
Tables ;  for  we  know  that  the  method  of  a  fictitious  sale  was 
continued  after  the  Twelve  Tables,  and  that  no  simpler  mode  of 
making  a  testament  was  considered  valid  until  the  introduction 
of  the  prsetorian  law.  Whereas,  if  the  Twelve  Tables  created 
the  power  of  giving  by  testament,  it  is  exceedingly  improbable 
that  recourse  would  have  been  subsequently  had  to  the  fiction  of 
a  sale.  The  Twelve  Tables  did  but  pronounce  the  existing  law 
on  the  subject  (see  Introd.  sec.  12) ;  and  that  this  was  so,  may 
be  seen  clearly  from  the  other  fragments  which  we  have  of  the 
fifth  Table.  The  next  fragment  in  the  arrangement  ordinarily 
adopted,  provides  that»  if  there  is  no  suus  heres,  an  agnatus 
shall  succeed ;  and  the  next  fragment  to  that  provides  that  in 
default  of  agnati  the  gentiles  shall  succeed.  No  one  can  sup- 
pose that  the  succession  of  the  gens,  one  of  the  most  marked 
features  of  the  constitution  of  the  gentes,  both  of  Rome  and 
Attica,  was  a  new  enactment  of  the  Twelve  Tables. 

Originally  the  testator  sold  the  inheritance  to  the  person  who 
was  really  to  be  the  heir.  The  purchaser,  as  Gaius  expresses 
it,  heredis  locum  obtinebat,  and  the  testator  instructed  him 
how  he  wished  his  property  to  be  disposed  of  after  his  death. 
But  as  the  sale  was  irrevocable,  a  testator  might  be  very  glad 
to  escape  from  proclaiming  an  heir  whose  position  he  could  not 
afterwards  affect.  The  object  was  attained  by  selling  the  in- 
heritance to  a  third  person;  and  the  familia  emptor  came  to  be 
thus  a  mere  stranger,  who  was  only  appointed  dicis  gratia  to  go 
through  the  form  of  sale.  (Gai.  ii.  103.)  The  process  of  selling 
to  this  fictitious  stranger  is  given  at  length  in  Gaius  (ii.  104). 
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The  testator,  haTing  fiist  committed  bis  testament  to  writing/ 
sammoned  five  witnesses»  and  a  balanceholder  (libripens),  and 
then  gaye  by  mancipation  his  inheritance  to  the  purohaser*  The 
purchaser,  on  receiving  it,  instead  of  using  the  ordinary  form, 
pronounced  these  words,  Familiam  pecuniamque  tuam  endo 
mandatam  tutela  custodelaque  mea  recipio  eaque  quo  te  jure 
te8tamentumfacerepo98%8  secundum  legem  publicam  hoc  iBre 
(or,  as  some  added,  aneaque  libra)  esto  mihi  empta :  he  then, 
after  striking  the  scale  with  it,  gave  the  piece  of  copper  to  the 
testator,  as  die  price  of  the  inheritance.  The  testator,  holding 
the  tablets  on  which  his  testament  was  written,  said,  Hac  ita, 
utin  his  tabulis  cerisque  scripta  aunt,  ita  do,  ita  lego,  ita 
teHor,  itaque  vos,  Quirites,  testimonium  mihi  perhibetote. 
This  announcement  of  his  wishes  was  termed  nuncupation 
Nuncupare  est  palam  nominare,  (Gai.  i^.)  The  tenn  is 
properly  applicable  to  a  verbal  statement ;  but  the  expression 
of  the  testator  s  wishes  was  really  considered  as  made  verbally, 
as  the  announcement  that  the  written  documents  contained  a 
declaration  of  the  testator  s  wishes  was  taken  as  a  compendious 
mode  of  stating  what  those  wishes  were.     (Gai.  ib.) 

The  concluding  words  of  the  paragraph,  partim  et  hoc  in 
usu  esse  desiit,  aHude  to  the  change  above-mentioned  from  a 
sale  to  the  real  heir  to  a  sale  to  a  stranger.  The  sale  became  a 
mere  matter  of  form,  and  the  testament  was  that  which  the 
testator  wrote.  When  the  mode  of  making  testaments  by  the 
calata  eomitia  fell  into  disuse  we  do  not  know,  but  probably 
at  an  early  time  of  the  Bepublic.  Cicero,  De  Nat,  Deor,  2.  8, 
speaks  of  the  testamentum  in  procinctu  as  still  existing.  (See 
also  Yell.  Paterc.  2.  6.)  But  as  the  imperial  constitutions 
(see  next  Title)  gave  all  soldiers  the  power  of  making  a  testa- 
mrat  without  observing  the  usual  forms,  the  testaments  of  sol- 
diers under  the  Empire  were  valid,  not  by  being  made  in  pro- 
cinctu, that  is,  by  virtue  of  the  army  being  regarded  as  an 
assembly  of  citizens,  but  by  the  power  which  was  given  to  each 
soldier  of  making  an  informal  testament. 

2.  Sed  prsdicta    qnidem    nomina  2.  These  three  kinds  of  testament 

testamentomin  ad  jus  civile  refere-  belonged  to  the  civil  law,  but  after- 

bantor.    Postea  yero  ex  edicto  pns-  wards  another  kind  was  introduced 

tons  forma  alia  faciendorom  testa-  by  the  edict  of  the  prsetor.    By  the 

meniomm  introducta  est :  jure  enim  jus  honorarium  no  emancipation  was 

hoQorario  nulla  emancipatio  desidera-  necessary,  but  the  signature  of  seven 

batur,  sed  septem  testium  signa  suffi-  witnesses  was  sufficient.    The  signa- 

ciebant,  cum  jure  civili  signa  testium  ture  of  witnesses  was  not  required  by 

nofi  erant  necessaria.  the  civil  law. 

The  prsetor  permitted  an  heir  instituted  in  a  testament  to 
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have  the  inheritance,  even  though  the  form  of  mancipation  was 
not  gone  through.  He  could  not,  indeed,  make  this  person 
heir,  for  it  was  necessary  that  an  heir  should  derive  his  rights 
exclusively  from  the  civil  law ;  but  he  gave  him  the  bonorum 
possession  that  is,  permitted  him  to  enjoy  exactly  what  he  would 
have  enjoyed  if  he  had  been  properly  constituted  heir.  The 
prsetor,  however,  required  that  the  testament  in  which  he  was 
instituted  should  have  been  made  in  the  presence  of  seven  wit- 
nesses. This  was  really  the  number  of  witnesses  which  there 
would  have  been,  had  the  form  of  mancipation  been  gone 
through,  if  the  libripens  and  /amilite  emptor  were  included. 
Thus  the  prsBtor,  while  dispensing  with  the  mere  form  of  man- 
cipation, retained  exactly  the  same  check  against  fraud,  which 
that  form  would  have  aflforded.     (See  Ulp.  Re^.  28.  6.) 

3.  Sed  cum  paolatim,  tarn  ex  usu  8.  But  when  the  progress  of  so- 

hominum  quam  ex    eonstitutloniim  ciety  and  the  imperial  constitutions 

emendationihus,  coepit  in  unam  cod>  had  produced  a  fusion  of  the  dYil 

sonantiam  jus  civile  et  preBtorium  and  the  praetorian  law,  it  was  esta- 

jungi,  constitutum  est  ut  uno  eodem-  blished  that  the  testament  should  be 

que  tempore  (quod  jus  civile  quodam-  made  all  at  one  time,  in  the  presence 

mode  ezigebat)  septem  testibus  ad-  of  seven  witnesses   (two  points  re- 

hibitis,  et  subscriptione  testium  (quod  quired  by  the  civil  law),  with  the 

ex  constitutionibus  inventum  est)  et  subscription  of  the  witnesses  (a  for- 

ex  edicto  prsetoris   signacula  testa-  mality  introdueed   by  the  constita- 

mentis    imponerentur :   ut   hoc  jus  tions),  and  with  their  seals  appended, 

tripartitum  esse  videatur,  ut  testes  according  to  the  edict  of  the  praetor, 

quidem  et  eorum  prsesentia  uno  con-  Thus  the  law  of  testament  seems  to 

textu,  testament!  celebrandi  g^tia,  a  have  had  a  triple  origin.    The  neces- 

jure  civiU  descendant;  subscriptiones  sity  for  witnesses,  and  their  presence 

autem  testatoris  et  testium  ex  sacra-  to  give  the  testament  the  requisite 

rum  constitutionum  observatione  ad-  formality,  at  one  continuous  time  are 

hibeantur,  signacula  autem  et  tes-  derived  from  the  civil  law;  the  sub- 

tium  numerus  ex  edicto  prsetoris.  scriptions  of  the  testator  and  wit- 
nesses from  the  imperial  constitu- 
tions ;  and  the  seals  of  the  witnesses 

^  .  and  their  number,  frt)m  the  e^ct  of 
the  prsetor. 

C.  vi.  23.  21. 
The  different  formalities  requisite  were  to  be  gone  through 
one  immediately  following  after  another,  so  as  to  make  the 
whole  one  transaction.  £st  autem  uno  contextu  nullum 
actum  alienum  testatnento  intermiscere  (D.  xxviii.  1.  21.  3), 
a  requirement  probably  borrowed  from  the  comitia  calata, 
where,  if  the  comitia  were  interrupted,  all  business  had  to 
begin  entirely  again.  The  provision  that  the  witnesses  should 
meet  for  the  purpose  of  attesting  the  will  may  likewise  have 
been  borrowed  from  the  comitia^  to  which  all  who  had  a  right 
to  attend  were  specially  summoned. 
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The  testator  placed  before  the  seven  witnesses  his  testament» 
written  either  by  himself  or  by  some  one  else,  and  in  their  pre- 
sence, if  it  was  not  written  by  himself,  snbsoribed  it,  that  is, 
wrote  his  name  at  the  foot;  if  the  testament  was  in  his  own 
handwriting,  his  signature  was  not  necessary.  Each  of  the 
witnesses  then  pnt  his  signature  (subscripHo)  to  it,  and,  the 
testament  having  been  closed  or  rolled  up,  his  seal. 

If  the  testator  wished  to  make  a  secret  testament,  of  which 
no  one  should  know  the  contents,  he  placed  it  before  the  wit- 
nesses closed  or  rolled,  and  sometimes  sealed  up  to  the  end  of 
the  writing,  and  declared  that  it  was  his  testament.  On  the 
portion  remaining  open  he  placed  his  signature,  or,  if  he  could 
not  write,  an  eighth  witness  signed  in  his  place :  the  witnesses 
then  afi^ed  their  signatures,  and  subsequently  their  seals.  (G» 
vi.  25.  21.) 

It  was  in  the  reign  of  Yalentinian  the  Third  in  the  East, 
and  of  Theodosius  the  Second,  his  colleague,  in  the  West,  that 
the  new  form  of  testament  described  in  the  text,  and  which 
received  the  name  of  teatamentum  tripartitum,  was  substituted 
for  the  ancient  ones.  But  in  the  West  the  form  per  as  et 
Hiram  was  never  quite  superseded,  and  traces  of  it  are  to  be 
found  even  in  the  middle  ages. 

4.  Sed  his  omnibos  a  nostra  con*  4.  To  all  these  formalities  we  have 

Btitadone,  propter  testamentorom  sin-  enacted  by  our  constitution,  as  aa 
ceritatem,  ut  nuUa  firaus  adhibeatur,  additional  security  for  the  genuine- 
hoc  additnm  est:  utpermanum  tes-  ness  of  testaments,  and  to  prevent 
tatoris  vel  testimn  nomen  heredis  fraud,  that  the  name  of  the  heir  shaU 
exprimator,  et  omnia  secundum  illius  be  written  in  the  handwriting  either 
constitutionis  tenorem  procedant.  of  the  testator  or  of  the  witnesses ; 

and  that  everything  shall  be  done 
according  to  the  tenor  of  that  consti- 
tution. 


C.  vi.  25.  29. 

This  additional  formality,  imposed  by  Justinian,  was  after- 
wards abolished  by  him.     (Nov.  119.  9.) 

5.  Possunt  autem  omnes  testes  et         5.  All  the  witnesses  may  seal  the 

uno   annulo   signare   testamentum.  testament  with  the  same  seal;  for. 

Quid  enim  si  septemannuli  una  sculp-  as  Pomponius  says,  what  if  the  en- 

ton  fuerint,  secundum  quod  Pompo-  graving  on  all  seven  seals  were  the 

nio visum  est?    Sed  et  alieno  quo-  same?    And  a  witness  may  use  a 

que  annulo  licet  signare.  seal  belonging  to  another  person. 

D.  xxviii.  1.  22.  2. 

Each  witness  wrote  by  the  side  of  his  seal  by  whom  the  seal 
was  affixed,  and  to  whose  will.  This  was  in  a  different  place 
from  the  signature  of  the  witness  required  by  the  constitutions 

8  2 
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(subscriptio),  being  outside,  whereas  the  subscriptio  was  inside 
the  roll. 

6.  Testes  aatem  adhiberi  possont  6.  Those  persons  can  be  witnesses 

ii  com  quibos  testament!  factio  est.  with  whom  there  is  testamenti  /actio, 

Sed  neqae  mulier,  neqae  impnbes,  Bat  women,  persons  under  the  age 

neqne  servos,  neqae  f^osas,  neque  of  paberty,  slaves,  madmen,  damb 

matus,  neqae  sunlas,  nee  cni  bonis  persons,  deaf  persons,  prodigals  re- 

interdiotum  est,  nee  is  quern  leges  strained  from  having  their  property 

jubent    improbum    intestabilemque  in  their  power,  and  persons  declared 

esse,  possunt  in  numero  testium  ad-  by  law  to  be  worthless  and  incom- 

hiberi.  petent  to  witness,  cannot  be  witnesses. 

D.  zzviii.  1.  20.  4.  7;  D.  zxviiL  1.  26. 

When  testaments  were  made  per  as  et  Ubram,  as  no  one 
oould  take  part  in  the  ceremony  of  mancipation  who  did  not 
share  in  the  Jus  Quiritium,  no  pere^rinus,  no  one  who  had  not 
the  commercium,  oould  be  a  witness  to  a  testament.  It  was 
equally  necessary  that  the  seller,  i.e,  the  testator,  and  the  pur- 
chaser, that  is  (in  the  old  form),  the  h^,  should  share  in  the 
jus  Quiritium,  And  therefore  no  one  who  had  not  the  com^ 
mercium  could  take  any  part  in  the  testamenti  factio^  the 
ceremony  of  making  a  testament,  either  as  testator,  heir,  or 
witness ;  and  this  was  expressed  by  saying  that  they  were  not 
persons  with  whom  there  was  testamenti  factio — ^not  persons, 
that  is,  with  whom  any  citizen  could  join  in  such  a  ceremony. 

After  the  heir  had  ceased  to  take  a  part  in  the  ceremony  of 
mancipation,  there  was  no  longer  any  necessity  for  his  having 
those  qualifications  which  enabled  him  to  join  in  the  ancient 
ceremony.  Accordingly,  any  one  who  could  take  under  a  testa- 
ment, or  acquire  for  another,  although  unable  to  make  a  testa- 
ment, was  then  said  to  have  the  testamenti  factio.  An  infant, 
for  instance,  a  madman,  or  even  a  child  bom  after  the  testator's 
death,  had  the  testamenti  factio  in  the  sense  of  being  able  to 
be  heir  (see  Tit.  19.  4),  and  a  person  might  thus  have  the  testa- 
menti  factio  in  one  character  without  having  it  in  another.  He 
could  be  heir,  and  yet  be  unable  to  be  a  testator  or  a  witness. 

Women  could  take  no  part  in  such  a  solemn  legal  act  as 
mancipation,  and  therefore  could  not  be  witnesses.  Infants 
and  slaves  could  acquire  by  mancipation  for  those  in  whose 
power  they  were,  but  could  not  be  witnesses.  The  prodigus 
cui  bonis  interdictum  est  was  prevented  from  using  his  rights 
of  commercium^  and  therefore  could  not  take  part  in  a  manci- 
pation.    (D.  xxviii.  1.  18.) 

A  person  who  was  intestabilis  could  neither  make  a  testa- 
ment nor  take  part  in  the  making  of  one.  Among  such  per- 
sons were  those  condemned  for  libel,  oh  carmen  famasum 
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(D.  xxTiii.  1.  18.  1),  for  spoliatioD,  repetundamm  (D.  xxli.' 
5.  15)»  or  adultery  (D.  xxii.  5.  14);  or  who,  haying  acted  as 
witnesses  to  a  will»  afterwards  refused  to  acknowledge  their 
signature  and  seal.     (Theoph.  Paraphr.) 


7.  Sed  cum  aliquis  ex  testibus  tea- 
tamenti  quidem  faciendi  tempore 
liber  existimabatiir,  postea  yero  ser- 
▼Qs  apparoit,  tarn  divas  Hadriaotia 
Catonio  Yero  qoam  postea  divi  Seve- 
ms  et  Antoninus  rescripsenint,  sub- 
venire  se  ex  sua  liberalitate  testa- 
mento,  ut  sic  habeatur  atque  si  ut 
oportet  factum  esset;  cum  eo  tem- 
pore quo  testamentum  signaretur, 
omnium  consensu  hie  testis  libero- 
mm  loco  fuerit,  neque  quisquam  esset 
qui  status  ei  qutestionem  moveret 


7.  A  witness,  who  was  thought  to 
be  free  at  the  tame  of  making  the  tes- 
tament, was  afterwards  discovered  to 
be  a  slave,  and  the  Emperor  Hadrian, 
in  his  rescript  to  Catonius  Yerus,  and 
afterwards  the  Emperors  Sevems  and 
Antoninus,  by  rescript  declared,  that 
they  would  aid  such  a  defect  in  a  testa- 
ment, so  that  it  should  be  considered 
as  valid  as  if  made  quite  regularly; 
since,  at  the  time  when  the  testament 
was  sealed,  this  witness  was  com- 
monly considered  a  free  man,  and 
there  was  no  one  to  contest  his  stalut. 


C.  vi.  23. 1. 

Begard  was  had  only  to  what  was  the  condition  of  witnesses 
at  the  time  of  signature,  not  at  that  of  the  death  of  the  tes- 
tator.    (D.  xxYiii.  1.  22.  1.) 


8.  Pater  nee  non  is  qui  in  potes- 
tate  ejus  est,  item  duo  £ratres  qui  in 
ejusdem  patris  potestate  sunt,  utri- 
que  testes  in  uno  testamento  fieri 
possunt;  quia  nihil  nocet  ex  una 
domo  plures  testes  alieno  negotio 
adhiberi. 


8.  A  father,  and  a  son  under  his 
power,  or  two  brothers,  under  the 
power  of  the  same  father,  may  be 
witnesses  to  the  same  testament; 
for  nothing  prevents  several  persons 
of  the  same  family  being  witnesses 
in  a  matter  which  only  concerns  a 
stranger. 


No  one  of  the  same  family  with  the  testator  or  heir  could  he 
a  witness  to  the  testament,  a  family  comprising,  in  this  sense, 
the  head  and  those  under  his  power ;  for  they  had  so  intimate 
a  connection  with  each  other  that  they  might  he  said  to  ba 
witnesses  for  themselves,  if  they  were  witnesses  for  each  othjr. 
Of  course  this  rule  would  not  apply  where  the  testator  and  heir 
were  strangers  to  the  family. 


9.  In  testibus  autem  non  debet 
esse,  qui  in  potestate  testatoris  est. 
Sed  et  si  filiusfamilias  de  castrensi 
pecnliD  post  missionem  faciat  testa- 
mentum, nee  pater  ejus  recte  adhi- 
betnr  testis,  nee  is  qui  in  potestate 
ejusdem  patris  est;  reprobatum  est 
e&im  in  ea  re  domesticum  testimo- 
oiom. 


9.  But  no  person  under  power  of 
the  testator  can  be  a  witpess.  And 
if  a  filiusfamUia*  makes  a  testament 
giving  his  castrenae  pecuHum  after 
leaving  the  army,  neither  his  father, 
nor  any  one  in  power  of  his  father, 
can  be  a  witness.  For,  in  this  case, 
the  law  does  not  allow  of  the  testi- 
mony of  a  member  of  the  same 
family. 
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Gai.  ii.  105, 106. 

This  had  been  a  point  on  which  the  jurists  were  disagreNed. 
Justinian  here  follows  the  opinion  of  Gains  (ii.  106),  rejecting 
that  of  Ulpian  and  Marcellus.  (D.  xxviii.  1.  20.  2.)  The 
question  could  only  arise  respecting  a  testament  made  post 
missionem,  as,  if  it  were  made  during  service,  it  would  be 
entitled  to  the  exemptions  accorded  to  military  testaments. 


10.  Sed  neque  heres  scriptns  ne- 
que  is  qui  in  potestate  ^xa  est,  neque 
pater  ejus  qui  eum  babet  in  potes- 
tate, neque  fratres  qui  in  ejusdem 
patiis  potestate  sunt,  testes  adhiberi 
possunt,  quia  totum  hoc  negotium 
quod  agitur  testamenti  ordinandi 
gratia,  creditur  hodie  inter  testatorem 
et  heredem  agi :  lioet  enim  totum 
jus  tale  conturbatum  fnerat,  et  ve- 
teres  quidem  familie  emptorem  et 
eos  qui  per  potestatem  ei  coadunati 
fuerant,  testimoniis  repellebant,  be- 
redi  et  iis  qui  per  potestatem  ei  con- 
juncti  fuerant,  concedebant  testimo- 
nia  in  testamentis  pnestare.  licet  ii 
qui  id  permittebant,  hoc  jure  minime 
abuti  eos  debere  suadebant.  Tamen 
nos  eamdem  observationem  corri- 
gentes,  et  quod  ab  illis  suasum  est  in 
legis  necessitatem  transferentes,  ad 
imitationem  pristini  faralliee  emptoris, 
inerito  nee  heredi  qui  imaginem  ye- 
tnstissimi  familiss  emptoris  obtinet, 
nee  aliis  personis  quss  ei,  nt  dictum 
est,  conjunctiB  sunt,  licentiam  con- 
cedimus  sibi  quodammodo  testimonia 
prsestare:  Ideoque  nee  ejusmodi  ve- 
teres  oonsijtutiones  nostro  oodici  in- 
seri  pennisimus. 


10.  No  person  instituted  heir,  nor 
any  one  in  subjection  to  him,  n  or  his  fa- 
ther, in  whose  power  he  is,  nor  his  bro- 
thers under  power  of  the  same  father, 
can  be  witnesses ;  for  the  whole  busi- 
ness of  making  a  testament  is  in  the 
present  day  considered  a  transaction 
between  the  testator  and  the  heir. 
But  formerly  there  was  great  con- 
cision; for  although  the  ancients 
would  never  admit  the  testimony  of 
the  /anulia  emptor,  nor  of  any  one 
connected  with  him  by  the  ties  of 
palria  potesUu^  yet  they  admitted  that 
of  the  heir,  and  of  persons  connected 
with  him  by  the  ties  of  patria  potestas, 
only  exhorting  them  not  to  abase 
their  privilege.  We  have  corrected 
this,  making  illegal  what  they  endea- 
voured to  prevent  by  persuasion. 
For,  in  imitation  of  the  old  law  re- 
specting the  fanuHa  emptor,  we  re- 
fuse to  permit  the  heir,  who  now  re- 
presents the  ancient  fetmUim  emptor^ 
or  any  of  those  connected  with  the 
heir  by  the  tie  of  patria  potestas,  to 
be,  so  to  speak,  witnesses  in  their  own 
behidf ;  and  accordingly  we  have  not 
suffered  the  constitutions  of  pre- 
ceding emperors  on  the  subject  to 
be  inserted  in  our  code. 


Gai.  ii.  108. 

When  the  heir  had  ceased  to  be  the  familim  emptor,  he  was 
no  party  to  the  transaction,  and  therefore,  it  was  considered,  he 
could  be  a  witness.  Gains  (ii.  108)  reprobates  the  custom, 
and  Justinian  here  pronounces  it  illegal.  Under  his  legislation, 
there  being  no  longer  dmj  familim  emptor,  the  whole  trans- 
action, to  use  the  language  of  the  ancient  mode,  was  between 
the  testator  and  the  heir. 


11.  Legatariis  autem  etfideicommis- 
sariis,  quia  non  juris  successores  sunt, 
et  aliis  personis  quae  eis  coi^uncte 
sunt,  testimonium  non  denegavimus. 


II.  But  we  do  not  reftue  the  testi- 
mony of  legatees,  or  persons  en- 
trusted yni\ifideiccmm%saa,  or  of  per* 
sons  connected  with  them,  because 
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Imo  in  qoadam  nostra  constita-  tbpy  do  not  succeed  to  the  rights  of 
tione  et  hoc  specialiter  concessimus,  the  deceased.  On  the  contrary,  by 
et  mnlto  magis  lis  qui  in  eorom  po-  one  of  our  constitutions  we  have 
testate  sunt,  vel  qui  eos  habent  in  po-  specially  granted  them  this  privilege; 
testate,  hajusmodi  Hcentiani  damns.        and  we  give  it  still  more  readily  to 

persons  in  their  power,  and  to  those 
in  whose  power  they  are. 

Gai.  ii.  108. 
It  would  appear  that  the  objection  of  his  being  interested, 
which  would  make  the  heir  an  unfit  witness,  might  also  have 
been  urged  against  the  legatee ;  but  the  legatee  was  admitted  as 
a  witness  on  the  technical  ground  of  his  not  being  the  suc- 
cessor of  the  testator.  The  inheritance  was  not  transmitted  to 
him,  and  he  was  thus  looked  on  as  a  stranger.  The  fact  was 
that,  in  the  old  mode  of  making  a  testament,  he  had  clearly 
been  a  stranger  to  the  transaction,  and  his  testimony,  having 
been  then  considered  good,  continued  to  be  considered  so  after 
the  testament  j9^  as  et  libram  fell  into  disuse. 


12.  Nihil  autem  interest,  testamen- 
tmn  in  tabulis  an  in  ohartis  mem- 
branisve,  vel  in  alia  materia  fiat 


12.  It  is  immaterial,  whether  a  tes- 
tament be  written  upon  a  tablet,  upon 
paper,  parchment,  or  any  other  sub- 
stance. 


D.xxxvU.  11. 1. 


13.  Sed  et  unum  testamentum 
pluribus  codicibus  conficere  quis  po- 
test, secundum  obtinentem  tamen  ob- 
aervationem  omnibus  factis:  quod 
interdum  etiam  necessarium  est,  ve- 
luti  si  quis  navigaturus  et  secum  ferre 
et  domi  relinquere  judiciorum  suorum 
contestadonem  veht,  vel  propter  alias 
innumerabiles  causas  quae  humanis 
necessitatibus  imminent 


13.  Any  person  may  execute  any 
number  of  duplicates  of  the  same 
testament,  each,  however,  being  made 
with  prescribed  forms.  This  may  be 
sometimes  necessaiy;  as,  for  in- 
stance, when  a  man  who  is  going  a 
voyage,  is  desirous  to  carry  with  him, 
and  also  to  leave  at  home,  a  memorial 
of  his  last  wishes ;  or  for  any  other 
of  the  numberless  reasons,  that  may 
arise  from  the  various  necessities  of 
mankind. 

D.  xxviii.  1.  24. 

Each  codex  was  not  a  copy,  but  an  original  testament,  valid 
only,  if  itself  made  with  all  the  solemnities  whieh  would  have 
been  requisite  had  it  been  the  only  one. 


14.  Sed  hffic  qnidem  de  testamentis 
quffi  in  scriptis  conficiuntur.  Si  quis 
autem  sine  scriptis  voluerit  ordinare 
jure  civili  testamentum,  septem  testi- 
bus  adhibitis  et  sua  voluntate  coram 
eis  nuncupata,  sdat  hoc  perfectissi- 
mum  testamentum  jure  civili  fir- 
mumque  constitutum. 


14.  Thus  much  may  suffice  con- 
cerning written  testaments.  But  if 
any  one  wishes  to  make  a  testament, 
valid  by  the  civil  law,  without  writing, 
he  may  do  so,  if,  in  the  presence  of 
seven  witnesses,  he  verbally  declares 
his  wishes,  and  this  will  be  a  testa- 
ment perfectly  valid  according  to  the 
civil  law,  and  confirmed  by  imperial 
constitutions. 
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G.  vi.  11.  2. 

After  the  mancipation  the  testator^  in  old  times,  stated  to  the 
familim  emptor  his  wishes  in  detail,  either  verbally  or  by 
writing ;  and  after  the  familuB  emptor  became  a  mere  actor  in 
the  ceremony,  the  testator  in  like  manner  proceeded  to  declare 
his  intention,  either  by  announcing  certain  writings  as  his  will, 
or  else  by  stating  folly  in  words  what  his  intentions  were.  This 
declaration  was,  in  both  cases,  called  nuncupatio;  but  the  term 
nuncupative  was  limited  to  a  will  made  viva  voce. 

At  the  time  of  mancipation  the  testator  could  either  state  his 
wishes  verbally,  or  produce  a  written  document  containing  the 
exposition  of  them,  being  considered,  as  we  have  abeady  said, 
in  either  case,  really  to  announce  them  verbally.  It  was  be- 
cause this  announcement,  nuncupatio,  belonged  to  the  mode  of 
making  testaments  per  ms  et  libram,  that  a  verbal  will  is  here 
said  to  be  msiiejure  civili.  We  learn,  however,  from  the  Code 
that  it  was  protected  by  the  praetor  giving  the  bonorum  pos- 
sessio,     (C.  vi.  11.  2.) 

The  term  nuncupative  is  used  by  the  commentators  to  mean 
exclusively  a  will  made  verbally. 


Tit.  XI.    DE  MILITARI  TESTAMENTO. 


Supradicta  diligens  obsenratio,  in 
ordinandis  testamentis,  militibus 
propter  nimiam  imperitiam  consti- 
tatioikibiis  principalibas  remissa  est ; 
nam  qnamvis  ii  neque  legitimum 
namerum  testium  adhibuerint  neque 
aliam  testamentomm  solemnitatem 
observaverint,  recte  nibilominus  tes- 
tantur :  videlicet,  cum  in  expeditioni- 
bus  occnpati  sunt,  quod  merito  nostra 
constitutio  introduxit  Quoquo  enim 
modo  voluntas  ejus  snprema  invenia- 
tur,  give  scripta  sive  sine  scriptura, 
valet  testamentum  ex  voluntate  ejus, 
mis  autem  temporibns,  per  qute  citra 
ezpeditionnm  neoessitatem  in  aliis 
locis  vel  Buis  eedibus  degunt,  minime 
ad  vindicandum  tale  piivilegium  ad- 
Javantdr;  sed  testari  quidem,  etsi 
filiifamiliarom  sunt)  propter  militiam 
oonoedontur,  jure  tamen  communi, 
eadem  observatione  et  in  eorum  tes- 
tamentis  adhibenda,  quam  et  in  testa- 
mentiB  paganorum  proximo  exposni- 
mua. 


The  necessity  for  the  observance 
of  these  formalities  in  the  oonstruo- 
tion  of  testaments,  has  been  dis- 
pensed with  by  the  imperial  consti- 
tutions, in  favour  of  military  per- 
sons, on  account  of  their  excessive 
unskilfulness  in  such  matters.  For, 
although  tiiey  neither  employ  the 
legal  number  of  witnesses,  nor  ob- 
serve any  other  requisite  solemnity, 
yet  their  testament  is  valid,  but  only 
if  made  while  they  are  on  actual  ser- 
vice, a  proviso  introduced  by  our  con- 
stitution with  good  reason.  Thus  in 
whatever  manner  the  wishes  of  a  mi- 
litary person  are  expressed,  whether 
in  writing  or  not,  the  testament  pre- 
vails by  Uie  mere  force  of  his  inten- 
tion. But  during  the  times  when 
they  are  not  on  actual  service,  and 
live  at  their  own  homes,  or  elsewhere, 
they  are  not  permitted  to  claim  this 
privilege.  A  soldier,  although  a 
JHhufamikaSf  gains  from  military  ser- 
vice the  power  of  making  a  testa- 
ment ;  but,  in  this  case,  the  same  for- 
malities are  required  to  be  observed, 
as  we  above  explained  to  be  neces- 
sary for  the  testaments  of  civilian?» 
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Gu.  ii  109 ;  C.  vL  21. 17. 

The  privilege  of  making  valid  testaments,  independent  of 
any  formality»  was  one  given  to  soldiers,  among  many  others 
of  a  similar  kind,  rather  as  a  special  favour  to  them  than  from 
any  consideration  for  their  nimia  imperitia.  It  dates  from  the 
time  of  Julius  Geesar,  who  granted  it  as  a  temporary  concession. 
It  was  made  a  general  rule  hy  Nerva,  and  confirmed  by  Trajan. 
K  the  testament  of  a  soldier  were  written,  no  witness  was  ne- 
cessary; hut  if  not,  it  is  doubtful  whether  one  witness  was 
sufficient  to  prove  it;  probably  not,  as  the  law  required,  as  a 
general  rule,  that  two  witnesses  at  least  should  be  produced  in 
every  case,  (D.  xxii,  5.  12;  D.  xlviii.  18.  17.)  A  soldier  in 
the  power  of  a  father  might  make  a  testament  disposing  of  his 
castrense  peculium.  If  he  made  it  while  on  service,  he  need 
observe  no  formality  in  making  the  testament ;  if  he  did  not 
make  it  while  on  service,  he  was  bound  to  observe  the  usual 
formalities.  The  concluding  words  of  the  section  are  meant  to 
express  this,  and  not  to  imply  that  a  Jilimfamilias  could  dis- 
pose by  testament  of  anything  besides  his  castrense  peculium. 


1.  Plane  de  testamentis  militam 
divoB  Tnjanufl  Statilio  Seveio  ita 
reecripsit :  '*  Id  privilegiam  qaod  miU- 
tantibiis  datum  est,  ut  qnoquo  modo 
facta  ab  lis  testamenta  rata  sint,  sic 
inteUigi  debet,  ut  utique  prius  con- 
stare  debeat  testamentum  factum 
esse,  quod  et  sine  scriptura  a  non 
militantibus  quoque  fieri  potest  Is 
ergo  miles  de  cigus  bonis  apud  te 
quceritor,  si  convocatis  ad  hoc  homini- 
bas  ut  voluntatem  suam  testaretur, 
ita  locutus  est  ut  declararet  quern 
Tellet  sibi  heredem  esse,  et  cui  liber- 
tatem  tribnere,  potest  videri  sine 
scripto  boo  modo  esse  testatus,  et 
▼oluntas  ejus  rata  habenda  est  Ce- 
temm,  si  (ut  plerumque  sermonibus 
fieri  solet)  dixit  alicui,  Kgo  tu  heredem 
iacio,  aut  bona  mea  tibi  relinquo,  non 
oportet  hoc  pro  testamento  observari : 
nee  ullorum  magis  interest  quam 
ipsomm  quibus  id  priyilegiiun  datum 
est,  ^nsmodi  exemplum  non  admitti ; 
alioquin  non  difficulter  post  mortem 
alici^jus  milites  testes  existerent,  qui 
«ffinaarent  se  audisse  dicentem  ali- 
quem  relinquere  se  bona  cui  visum 
sit,  et  per  hoc  vera  judida  subverte- 
rentur.*^ 


1.  The  Emperor  Tn^<^  wrote  as 
follows,  in  a  rescript  to  Statilius  Se- 
yerus,  with  respect  to  military  testa- 
ments ;  '*  The  privilege,  given  to  mili- 
tary persons,  that  their  testaments, 
in  whatever  manner  made,  shall  be 
vaUd,  must  be  understood  as  mean- 
ing that  it  must  first  be  clear  that 
a  testament  has  been  made  (a  testa- 
ment may  be  made  without  writing 
even  by  persons  not  military).  K, 
then,  it  appear,  that  the  soldier,  con- 
cerning whose  goods  the  action  be- 
fore you  is  now  brought,  did,  in  the 
presence  of  witnesses,  called  ex- 
pressly for  the  purpose,  declare  who 
he  wished  should  be  his  heir,  and  to 
what  slave  he  wished  to  give  freedom, 
he  shall  be  considered  to  have  made 
in  this  way  a  testament  without  writ- 
ing, and  efiTect  shall  be  given  to  his 
wishes.  But  if,  as  is  often  the  case, 
in  the  course  of  conversation,  he  said 
to  some  one,  *I  appoint  you  my 
heir,'  or, '  I  leave  you  all  my  estate,* 
such  words  must  not  be  regarded  as 
a  testament  No  one  is  more  inte- 
rested than  soldiers  themselves,  that 
such  a  precedent  should  not  be  ad- 
mitted; otherwise  it  would  not  be 
difficult  to  procure  witnesses  who, 
after  the  death  of  a  soldier,  would 
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affirm,  that  they  had  heard  him  he- 
qaeath  his  estate,  to  whomeyer  they 
pleased  to  name ;  and  thus  the  real 
intentions  of  soldiers  might  be  de- 
feated." 

D.  xxix.  1.  24. 

Convocatia  ad  hoc  hominibus;  that  is,  witnesses  were  called 
in  this  particular  case.  There  was  no  necessary  ceremony  of 
calling  witnesses.  If  there  was  but  proof  of  what  the  soldier's 
wishes  were,  and  that  he  had  declared  them  while  on  service, 
that  was  enough. 

2.  Qoinimo  et  mntus  et  sordiis  2.  A  soldier  though  dumb  and  deaf 
miles  testamentum  facere  potest             may  make  a  testament. 

D.  xxix.  1.  4. 

It  might  happen,  as  Theophilus  suggests,  that  a  soldier,  in- 
capacitated for  actual  service  by  becoming  deaf  or  dumb,  might 
yet  not  have  received  his  missio  causaria  (discharge  for  an  ac- 
cidental reason).  A  testament  made  by  him  in  the  intervcJ 
between  his  loss  of  capacity  and  his  discharge  would  be  con- 
sidered entitled  to  all  the  privileges  of  a  military  testament. 

3.  Sed  hactenus  hoc  illis  a  princi-  3.  This  privilege  is  only  granted 
palibus  constitntionibus  conceditur,  by  the  imperial  constitutions  to  mili- 
quatenus  militant  et  in  castris  de-  tary  men,  as  long  as  they  are  on  ser- 
gnint.  Post  missionem  vero  veterani,  vice,  and  live  in  the  camp.  There- 
yel  extra  castra  alii  si  faciant  adhuo  fore,  veterans  after  their  discharge^ 
militantestestamentum^communiom-  or  soldiers  not  in  the  camp,  can  only 
ninm  civinm  romanorum  jure  facere  make  their  testaments  by  obserring 
debent ;  et  quod  in  castris  fecerint  tes-  the  forms  required  of  aU  Roman  citi- 
tamentum,  non  communi  jure,  sed  zens.  And  if  a  testament  be  made 
quomodo  voluerint,  post  missionem  in  the  camp,  and  the  solemnities  of 
intra  annum  tantum  valebit  Quid  the  law  are  not  observed,  it  will  con- 
ergo  si  intra  annum  decesserit,  con-  tinue  valid  only  for  one  year  after 
ditio  autem  heredi  adscripta  post  discharge  from  the  army.  Suppose, 
annum  extiterit  ?  An  quasi  militis  therefore,  a  soldier  should  die  within 
testamentum  valeat?  £t  placet  va-  a  year  after  his  discharge,  but  the 
lere  quasi  militis.  condition  imposed  on  the  heir  should 

not  be  accomplished  until  alter  the 
year,  would  his  testament  be  valid  as 
the  testament  of  a  soldier?  We  an- 
swer, it  would  be  so  valid. 

B.  xxix.  1.  38,  pr.  and  1. 

A  soldier  enjoyed  the  privilege  of  making  a  military  testa- 
ment while  his  name  was  inscribed  on  the  list  of  the  army 
{in  numeris),  and  also  for  a  year  after  it  had  been  taken  ofT, 
but  this  only  provided  he  were  not  discharged  ignominiiB  causd, 
(D.  xxix.  1.  38.)     The  doubt  as  to  the  validity  of  a  military 
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teBtament,  containing  a  condition  under  the  circumstances 
mentioned  in  the  text^  arose  from  the  doctrine  of  Boman  law 
that,  when  the  institution  of  the  heir  was  conditional,  the 
operation  of  the  testament  dated  from  the  accomplishment  of 
the  condition,  not  from  the  death  of  the  testator.  If,  therefore, 
the  soldier  died  within  a  year  after  he  had  quitted  the  service, 
but  the  condition  was  not  accomplished  until  the  year  was 
expired,  the  testament  did  not,  strictly  speaking,  take  effect 
within  the  year;  and  therefore  Justinian  removes  a  difficulty 
which  a  rigorous  adherence  to  the  letter  of  the  law  suggested. 

4.  Sed  et  si  qnis  ante  militiam  non  4.  If  a  man,  before  becoming  a 
joze  fecit  testamentam,  et  miles  fao-  soldier,  has  made  his  testament  irre- 
tns  et  in  expeditione  degens  resig-  gularly,  and  afterwards,  while  on  ser- 
nayit  illad  et  quiedam  adjecit  sive  vice,  opens  it,  and  adds  something  or 
detraxit,  yel  alias  manifesta  est  mili-  strikes  something  out,  or  in  any  other 
tis  volontas  hoc  vaiere  volentis,  di-  way  makes  his  wish  manifest,  that 
«endnm  estyalere  hoe  i^t^munmhnm  this  testament  should  he  vdid,  it 
quasi  ex  oova  militis  volnntate.  must  be  pronounced  to  be  so,  as 

being,  in  fact,  a  new  testament  made 
by  a  soldier. 

D.  xxix.  1.  20. 1. 

If  the  soldier  manifested  his  intention  of  adhering  to  the 
dispositions  of  his  old  testament,  this  was  as  much  a  fresh 
expression  of  his  wishes  as  if  he  had  made  a  new  testament 
If  he  was  altogether  silent  on  the  subject,  an  informal  testament 
made  before  his  becoming  a  soldier  was  not  valid,  as  it  was  ne- 
cessary that  there  should  be  a  positive  declaration  of  his  wishes 
made  while  he  was  on  service  to  make  his  testament  valid  as  a 
military  one. 

5.  Denique  et  si  in  adrogationem  5.  If  a  soldier  is  given  in  arroga- 
datus  fnerit  miles,  vel  filiusfamilias  tion,  or,  being  a  JUiu^fhUias,  is 
emancipatns  est,  testamentum  ejus  emancipated,  his  testament  is  valid 
quasi  ex  nova  militis  voluntate  valet,  as  being  a  subsequent  expression  of 
nee  videtur  capitis  deminutione  irri-  the  wishes  of  a  soldier;  nor  is  it  cen- 
tum fieri.  sidered  as  invalidated  by  the  capitis 

deminutio  he  has  undergone. 

B.  xxix.  1.22,  23. 

By  the  law  of  Bome  every  testament  became  void,  irritum, 
by  the  testator,  after  its  execution,  suffering  any  of  the  three 
kinds  of  capitis  deminutio.  With  soldiers  it  was  otherwise ; 
their  testament  was  not  invalidated  by  undergoing  either  of  the 
two  greater  kinds  of  deminutio,  if  it  was  for  an  infraction  of 
military  law  that  they  were  condemned  to  a  punishment  in- 
volving either  of  these  kinds  of  alteration  of  status.  (D.  zxviii. 
8.  6.  6.)  Nor  was  it  ever  invalidated  by  their  undergoing  the 
third  .and  least  kind.    The  will  of  the  soldier  was  supposed  to  be 
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exercised  so  as  to  declare  his  wish  that  the  old  testament  should 
he  valid  (quasi  ex  nova  militis  voluntate) ;  and  in  this  case  it 
does  not  appear  that  any  positive  declaration  of  such  a  wish 
was  necessary.  His  testament»  made  previous  to  his  change  of 
status,  was  effectual,  to  the  fullest  extent  it  could  be  in  the  new 
position  he  occupied.  The  testament  made  by  ^paterfamilias 
respecting  his  property  became»  after  arrogation,  an  effectual  dis- 
position of  his  castrense  peculium :  and  one  made  by  B,^lius' 
/amilias  respecting  his  castrense  peculium  became,  after  eman- 
cipation, an  effectual  disposition  of  all  his  property. 

6.  Sciendum  tamen  est  quod,  ad  6.  We  may  here  obserre,  that,  in 

exemplmn  castrensis  peeulii,  tarn  an-  imitation  of  the  ctutrense  peculium^ 

teriores  leges  quam  principales  oon-  both  old  laws  and  imperial  oonstita- 

stitutiones  qttibnsdam  quasi  castren-  tions  have  permitted  certain  persons 

sia  dederant  peculia,  et  horum  qui-  to  have  a  quan-castrense  peatUvmy  and 

bosdam  permissum    erat   etiam  in  some  of  these  persons  have  been  per- 

potestate  degentibns  testari.    Qnod  mitted  to  dispose  of  this  pecuKum  by 

nostra  oonstitntio  latins   extendens  testament,  although  they  were  in  the 

permisit    omnibus,  in   his    tantum-  power  of  another.    Our  constitution 

modo  peonliis,   testari  quidem   sed  has  extended  this  permission  to  aU 

jure  communi.    Gujus  constitutionis  those  who  have  this  kind  of  peculhoHf 

tenore  perspecto,  licentia  est  nihil  but  their  testaments  must  be  made 

eorum  que  ad  pnsfatnm  jus  perti-  with  the    ordinary  formalities.    By 

nent,  ignorare.  reading  this  constitution,  a  person 

may  learn  all  that  relates  to  the  pri- 
vilege we  have  mentioned. 

We  must  not  suppose,  from  the  expression  anteriores  leges, 
that  the  peculium  quasi  castrense  belongs  to  a  time  of  law 
when  leges  were  really  made.  It  is  even  doubtful,  as  we  have 
said  before,  whether  the  passages  in  which  it  is  mentioned  by 
Ulpian,  the  only  writer  before  Gonstantine  who  is  supposed  to 
refer  to  it,  are  genuine.     (See  note  on  Tit.  9.  1.) 

Horum  quibusdam.  The  right  of  disposing  by  testament 
of  the  qua^i  castrense  peculium  had,  before  Justinian,  been 
granted  only  to  certain  privileged  classes,  such  as  consuls  and 
presidents  of  provinces,  among  those  who  were  permitted  to 
hold  this  kind  of  peculium,  (0.  iii.  28.  87.)  Justinian  granted 
it  to  all.     (0.  vi.  22.  12.) 

It  is  to  be  observed,  that  soldiers  had  other  testamentary  pri- 
vileges besides  those  mentioned  in  the  text.  They  could  insti- 
tute as  heire  persons  who  were  generally  incapacitated,  such  as 
those  who  had  been  deportati,  or  who  were  peregrini,  (Gai.  ii. 
110.)  They  were  not  obliged  formally  to  disinherit  their 
children,  their  testament  was  not  set  aside  as  inofficious  (0.  iii. 
28.  9),  they  could  give  more  than  three-feurths  of  their  pro- 
perty in  legacies  (0.  vi.  21.  12),  they  could  die  partly  testate 
and  partly  intestate  (D.  xxix.  1.  6),  and  could  dispose  of  the 
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mheritanoe  by  codicils  (D.  xxiz.  1. 36).     The  succeeding  Tide 
inH  show  how  much  they  thus  differed  from  ordinary  citizens. 


Trr.  XII.    QUIBUS  NON  EST  PERMISSUM  FACERE 
TESTAMENTUM. 


Non  tamen  omnibus  licet  facere 
testamenimn.  Statim  enim  ii  qui 
alieno  juri  sabjecti  sunt,  testamenti 
fadendi  jus  non  habent,  adeo  quidem 
nt  qnamvis  parentes  eis  permisexint, 
nihilo  magis  jure  testari  possint:  ex- 
oepds  lis  quos  antea  enumeraTimus, 
et  pnecipne  militibas  qui  in  potestate 
parentiom  sunt,  quibus  de  eo  quod 
in  eastris  acquisiemnt,  pennissum 
est  ex  constitutionibus  principum  tes- 
tamentum  facere.  Quod  quidem  jus 
ab  initio  tantnm  mititantibos  datum 
est,  tarn  ex  auctoritate  dlvi  Augosti 
quam  Nenrs,  nee  non  optimi  impe- 
ratoiis  Tngani ;  postea  vero  subscrip- 
tione  divi  Hadriani  etiam  dimissis 
a  militia,  id  est,  veteranis  coiioessum 
est.  Itaque  si  quod  fecerint  de  cas- 
trensi  peculio  testamentum,  pertine- 
bit  hoc  ad  eum  quern  heredem  reli- 
querint.  Si  yero  intestati  decesse- 
rint,  nnUis  liberis  yel  fratribus  super- 
stitibus,  ad  parentes  eorum  jure  com- 
muni  perdnebit.  Ex  hoc  intelligere 
poesumus,  quod  in  eastris  acquisierit 
miles  qui  in  potestate  patris  est»  ne- 
que  ipsum  patrem  adimere  posse, 
neque  patris  creditores  id  vendere 
▼el  alitor  inquietare,  neque  patre 
mortuo  cum  firatribns  commune  esse. 
Bed  scilicet  proprium  ejus  esse  quid 
id  in  eastris  acquisierit;  quamquam 
jtire  civili  omnium  qui  in  potestate 
parentium  sunt,  peculia  perinde  in 
bonis  parentium  oomputantur  ac  si 
senrorum  peculia  in  bonis  domino- 
rum  numerantur;  ezceptis  videlicet 
lis  quffi  ex  sacris  constitutionibus  et 
prsecipue  nostris  propter  diversas 
eausas  non  acquiruntnr.  Pneter  bos 
igitor  qui  castrense  vel  quasi  cas- 
trense  habent,  si  quis  alius  filius- 
familias  testamentum  fecerit,  ioutale 
etst,  licet  suse  potestatis  factus  deces- 
aerit 


The  power  of  making  a  testament 
is  not  granted  to  every  one.  In  the 
first  plaoe,  persons  in  the  power  of 
others  have  not  this  right ;  so  much 
so,  that,  although  parents  give  per- 
mission, still  they  cannot  make  a 
valid  testament  We  must  except 
those  whom  we  have  already  men- 
tioned, and  particularly  Jtlitfamiiia^ 
rum  who  are  soldiers,  for  the  imperial 
constitutions  have  given  them  the 
power  of  bequeathing  whatever  they 
have  acquired  while  on  actual  ser- 
vice. This  permissi<m  was  at  first 
granted  by  the  Emperors  Augustus 
and  Nerva,  and  the  illustrious  Empe- 
ror Tngan  to  soldiers  on  service  only; 
but  afterwards  it  was  extended  by  the 
Emperor  Hadrian  to  veterans,  that 
is,  to  soldiers  who  had  received  their 
discharge;  and  therefore,  if  ekJUius- 
famUiM  disposes  by  testament  of  his 
castrense  peculium^  this  j>ecuHvm  will 
belong  to  the  person  whom  he  makes 
his  heir;  but,  if  he  dies  intestate, 
without  children  or  brothers,  this 
peculiutn  will  then  belong,  according 
to  the  ordinary  law  of  the  palria 
poiestaSf  to  the  person  in  whose  power 
he  is.  We  may  hence  infer,  that 
whatever  a  soldier,  although  under 
power,  has  acquired  while  on  service, 
cannot  be  taken  from  him  even  by 
his  father,  nor  can  his  father's  credi- 
tors sell  it,  or  otherwise  disturb  the 
son  in  his  possession,  nor  is  he 
bound  to  share  it  with  brothers  upon 
the  death  of  his  father,  but  it  re- 
mains his  sole  property,  although,  by 
the  civil  law,  the  pecuUa  of  all  those 
who  are  in  the  power  of  parents,  are 
reckoned  among  the  goods  of  their 
parents,  exactly  as  the  peculiutn  of  a 
slave  is  reckoned  among  the  goods  of 
his  master;  those  goods  excepted, 
which,  by  the  constitutions  of  thQ 
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emperors,  and  espedaUy  by  our  own, 
are  preventedi  for  difiTerent  reasons, 
from  being  so  acquired.  With  the 
exception,  therefore,  of  those  who 
have  a  castrerue  or  qua»i-c(uiren$e 
peculiuniy  if  any  other  filiurfaimliat 
make  a  testament,  it  is  uselesSy 
although  he  become  gui  juris  before 
his  death. 

D.  xxviiL  1.  6;  D.  xxix.  1. 1 ;  C.  vi.  61.  8,  4;  C.  vi.  69. 11;  D.  xlix.  17. 12; 
D.  zxxvii.  6.  I.  15;  D.  zxyiii.  1. 19. 

The  first  thing,  says  Gaius  (ii.  114),  which  we  have  to 
inquire,  if  we  wish  to  know  whether  a  testament  is  valid,  is 
whether  the  person  who  made  it  had  the  testamenti  /actio, 
that  is,  in  this  instance,  could  take  the  part  of  testator  in  the 
making  of  a  testament.  To  be  able  to  do  this  he  must  have 
the  commercium ;  and  further,  he  must  be  sui  juris,  or  other- 
wise, as  he  could  have  no  property,  he  could  have  nothing 
to  dispose  of  by  testament.  Every  Boman  citizen  who  was  sui 
Juris  had  the  right  of  making  a  testament,  and  if  he  was  ca- 
pable of  exercising  his  right,  and  made  a  formal  testament,  this 
testament  was  valid. 

The  text  only  gives  one  instance  of  persons  who,  as  not 
being  citizens  sui  Juris  were  unable  to  make  a  testament^  viz. 
sons  in  the  power  of  their  father ;  but,  of  course,  all  who,  like 
slaves,  peregriniy  and  persons  who  had  undergone  the  greater 
or  middle  capitis  deminutio,  were  not  in  the  possession  of  the 
rights  of  citizenship,  were  equally  debarred  from  making  testa- 
ments. 

The  Jiliusfamilias  could  have  no  property  independently 
of  his  father,  and  he  could  not  dispose  of  the  property  he 
might  have  if  he  became  sui  Juris  by  outliving  his  father,  be- 
eause  a  future  interest  would  not  pass  by  mancipation.  This 
was  a  part  of  the  public  law  {testamenti  /actio  nan  privati 
sed puhlid  Juris  est,  D.  xxviii.  1.  8),  and  could  not  be  waived 
by  the  mere  consent  of  a  private  individual.  It  required  ex- 
press enactment  to  alter  the  law,  and  it  was  so  far  altered  as  to 
permit  hJilius/amiUas  to  dispose  by  testament  of  a  castrense  or 
quasi'castrense peculium,  (See  paragr.  6  of  preceding  Tide.) 
If,  however,  the  possessor  of  the  j!?^£rtt/i«/i»  did  not  dispose  of  it  by- 
testament,  the  head  of  the  family  took  it,  previously  to  the  time 
of  Justinian,  not  as  heir  ab  intestato,  but  as  lawful  claimant 
of  a  peculium.  For  the  possessor  not  having  exercised  the 
power  the  law  gave  him,  was  in  the  same  position  as  if  the  law 
had  never  permitted  such  a  disposition.  Justinian  deferred  this 
claim  of  the  head  of  the  family,  when  the  possessor  of  the 
peculium  had  left  children  or  brothers.    If  he  had  not  left 
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any,  the  head  of  the  family  then  took  the  peculium ;  whether 
in  right  of  his  headship,  or  as  heir  ah  tntestato,  is  a  disputed 
point.  We  have,  however,  the  authority  of  Theophilus  in  the 
paraphrase  of  this  paragraph  for  supposing,  that  when  Justi- 
nian in  the  text  says  he  took  it  Jure  communis  it  is  meant  that 
he  took  it  by  the  right  of  patria  potestas^  and  there  seems  no 
necessity  for  understanding  the  passage  otherwise. 


1.  Prseterea  testamentum  facere 
non  possunt  impuberes,  quia  nuUum 
eomm  animi  judicium  est;  item  fu- 
rioai,  quia  mente  carent;  nee  ad  rem 
pertinet,  si  impubes  postea  pubes, 
aut  f^osus  postea  compos  mentis 
factus  fuerit  et  decesserit  Furiosi 
autem,  si  per  id  tempus  fecerint 
testamentum  quo  fhror  eorum  inter- 
mbsus  est,  jmre  testati  esse  videntur : 
certe  eo,  quod  ante  furorem  fecerint, 
testamento  valente ;  nam  neque  testa- 
menta  recte  facta,  neque  uUnm  aliud 
negotium  recte  ges^um,  postea  furor 
intenreniena  peremit 


1.  Persons,  again,  under  the  age 
of  puberty  cannot  make  a  testament, 
because  they  have  not  the  requisite 
judgment  of  mind,  nor  can  madmen, 
for  they  are  deprived  of  their  senses. 
Nor  does  it  make  any  difference  that 
the  former  arrive  at  puberty,  or  the 
latter  regain  their  senses  before  they 
die.  But,  if  a  madman  make  a  testa- 
ment during  a  lucid  interval,  his 
testament  is  then  valid;  and,  of 
course,  a  testament  which  he  has 
made  before  being  seized  with  mad- 
ness is  valid,  for  subsequent  mad- 
ness can  neither  invalidate  a  previous 
testament  validly  made,  nor  any  other 
previous  act  validly  performed. 


D.  xxviii.  1.  20.  4. 


In  this  and  the  succeeding  paragraphs  of  this  Title,  instances 
are  given  of  persons  who  have  the  right,  hut  are  not  capable  of 
exercising  it.  A  testament  made  by  a  person  incapable  of  exer- 
cising the  right  was  not  rendered  valid  by  his  subsequently  be- 
coming capable,  nor  one  made  by  a  person  capable  rendered 
invalid  by  his  subsequently  becoming  incapable. 


2.  Item  prodigus  cui  bonorum  suo- 
nun  administratio  interdicta  est, 
testamentum  facere  non  potest;  sed 
id  quod  ante  fecerit  quam  interdictio 
suomm  bonorum  ei  flat,  ratum  est. 


2.  A  prodigal  also,  who  is  inter- 
dicted from  the  management  of  his 
own  affairs,  cannot  make  a  testa- 
ment; but  a  testament  made  before 
such  interdiction  is  valid. 


D.  xxviir.  1. 18. 


8.  Item  surdus  et  mutus  non 
semper  testamentum  facere  possunt. 
Utique  autem  de  eo  surdo  loquimur 
qui  omnino  non  exaudit,  non  qui 
tarde  exaudit;  nam  et  mutus  is  in- 
telligitur  qui  loqui  nihil  potest,  non 
qui  tarde  loquitur.  Seepe  etiam  lite- 
rati et  eruditi  homines  variis  causis 
et  audiendi  et  loquendi  facultatem 
amittunt  Unde  nostra  constitutio 
etIam  his  subvenit,  ut  certis  casibus 
et  modis   secundum   normam   cgus 


8.  Again,  a  deaf  and  dumb  person 
is  not  always  capable  of  making  a 
testament:  by  deaf,  we  mean  one 
who  is  so  deaf  as  to  be  unable  to 
hear  at  all,  not  one  who  hears  with 
difficulty;  and  by  dumb,  we  mean  a 
person  who  cannot  speak  at  all,  not 
one  who  merely  speaks  with  difficulty. 
For  it  often  happens,  that  men  of 
learning  lose  by  various  accidents 
the  faculty  of  hearing  and  speaking. 
Our  constitution,  therefore,  comes  to 
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possint  testari,  aliftque  facere  qut»  eid  their  idd,  and  permits  them,  in  oer- 
permissa  sunt.  Sed  ai  qnia  post  tain  cases,  and  with  certain  forms,  to 
testamentum  factum,  adversa  vale-  make  testaments,  and  do  many  other 
tudine  aut  quolibet  alio  casu  mutus  acts  according  to  the  rules  therein 
aut  Burdus  esse  coeperit,  ratum  nihilo-  laid  down.  But  if  any  one,  after 
minus  ejiu  permanet  testamentum.        making  his  testament,  beoome  deaf 

or  dumb  by  reason  of  ill  health  or 
any  other  accident,  his  testament  re- 
mains valid  notwithstanding. 

C.  vi.  22.  10;  D.  xxyiii.  I.  6. 1. 

The  constitution  alluded  to  (G.  vi.  22.  10)  permits  a  testa- 
ment to  be  made  by  any  deaf  or  dumb  person  not  physically 
incapable  of  making  one,  i»  e,  by  any  one  not  deaf  and  dumb 
from  birth. 

4.  Csecus  antem  non  potest  facere  4.  A  blind  man  cannot   make  a 

testamentum,  nisi  per  observationem  testament  except  by  observing  the 

quam  lex  divi  Justini  patris  nostri  forms  which  the  law  of  the  Emperor 

introduxit  Justin,  our  father,  has  introduced. 

C.  vi.  22.  8. 

Justin,  besides  the  seven  witnesses  ordinarily  necessary,  re- 
quired, in  the  case  of  a  testament  made  by  a  blind  man,  that  a 
notary  (tabularius)  should  be  present,  or  else  an  eighth  witness, 
who  should  either  write  at  the  dictation  of  the  blind  man,  or  read 
aloud  to  him  a  testament  previously  prepared.     (G.  vi.  22.  B.) 

6.  Ejus  qui  apud  hostes  est,  testa-  6.  The  testament  of  a  captive  in 

mentum  quod  ibi  fecit  non  valet,  the  power  of  an  enemy  is  not  valid, 
quamvis  redierit  Sed  quod,  dum  in  if  made  during  his  captivity,  even 
oivitate  fuerat,  fecit,  sive  redierit,  valet  although  he  subsequently  return, 
jure  postliminii,  sive  illic  decesserit,  But  a  testament  made  while  he  was 
valet  ex  lege  Cornelia.  still  in  his  own  state  is  valid,  either 

by  the  jus  postUminii,  if  he  returns, 
•        ^  or  by  the  lex  ComeUa,  if  he  die  in 

captivity. 

D.  xlix.  25. 18. 

A  captive  was  incapacitated  from  performing,  during  his  cap- 
tivity, any  act  good  in  law ;  and  thus,  though  his  right  to  make 
a  testament  was  not  lost,  but  only  suspended,  he  was  incapable, 
while  a  captive,  of  exercising  the  right.  But  if  he  had  exer- 
cised it  before  his  captivity,  the  testament  was  valid^  whether 
he  returned  to  his  country  or  not.  If  he  did  return,  the  right  not 
having  been  lost,  and  having  been  once  duly  exercised,  the  tes- 
tament was  VBiiijure postliminii.  If  he  did  not  return,  but  died 
in  captivity,  it  was  still  valid,  as  he  was  supposed,  by  a  fiction 
of  law,  to  have  died  at  the  moment  when  he  was  made  captive, 
and  so  before  his  captivity  had  begun.  This  fiction  was  intro- 
duced by  a  rather  strained  construction  of  the  terms  of  the  iea? 
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Cornelia  de  falsis  (686  A.u.c),  which  provided  that  the  same 
penalty  should  attach  to  the  forgery  of  a  testament  of  a  person 
dying  in  captivity  as  to  that  of  a  testament  made  by  a  person 
dying  in  his  own  country.  It  was  argued  that  the  law  could 
never  have  intended  to  attach  a  penalty  to  the  forgery  of  a 
testament  which  was  invalid.  If  it  was  valid,  it  could  only 
be  so  by  treating  it  as  if  made  by  a  person  who  had  not  died 
in  captivity,  and  whose  right  was  not  suspended  at  the  time 
of  his  death.  For  it  was  necessary  that  a  person  should  have 
the  power  of  making  a  testament,  not  only  at  the  time  when  he 
made  it,  but  also  at  the  moment  of  his  death;  but  in  this  we 
must  distinguish  between  the  right  to  make  a  testament  and 
the  capacity  of  exercising  that  right;  for  the  loss  of  capacity 
to  make  a  testament  did  not,  as  we  have  seen,  affect  a  testa- 
ment made  by  one  capable  at  the  time  of  making  it.  This 
&vourable  interpretation  of  the  lex  Cornelia  {benejicium  legis 
Cornelia)  (Paul,  Sent.  iii.  4.  8)  was  gradually  extended,  so 
as  to  embrace  every  branch  of  law,  such  as  tutorship,  heirship, 
&c.,  to  which  it  could  be  made  applicable.  In  omnibus  par- 
tibus  juris  is  qui  reversus  non  est  ab  hostibus  quasi  tunc 
decessisse  videtur  cum  captus  est.     (D.  xlix.  15.  18.) 


Trr.  Xni.  DE  EXHEREDATIONE  LIBERORUM. 


Non  tames,  nt  onmimodo  yaleat 
testamentom,  snfficit  hsec  observatio 
qnam  supra  ezposuimus ;  sed  qui 
filimn  in  potestate  habet,  curare 
debet  nt  enm  heredem  instituat,  vel 
exberedem  enm  nominatim  faciat 
Alioqnin  si  eum  silentio  prsBterieiit, 
inutiliter  testabitur:  adeo  quidem  ut, 
etsi  Tivo  patre  filius  mortuns  sit, 
nemo  heres  ex  eo  testamento  existere 
possit,  quia  soiticet  ab  initio  non 
oonstiterit  testamentum.  Sed  non 
ita  de  filiabus,  yel  aliis  per  virilem 
sexum  descendentibus  liberis  utri- 
nsque  sexus,  antiquitati  fuerat  ob- 
senratom ;  sed  si  non  iterant  beredes 
scripti  scripteye  yel  exberedati  ex- 
heredatfeye,  testamentum  quidem  non 
infirmabatur,  jus  autem  accrescendi 
eis  ad  certam  portionem  prsestabatur. 
Sed  nee  nominatim  eas  personas  ex- 
heredare  parentibus  necesse  erat, 
sed  ticebat  inter  oeteros  boo  facere. 


Tbe  obseryation  of  the  rules  al- 
ready liud  down  is  not,  however,  all 
that  is  required  to  make  a  testament 
yalid.  A  person  who  has  a  son  in 
his  power  must  take  care  either  to 
institute  him  his  heir,  or  to  dis- 
inherit him  by  name,  for  if  he  pass 
him  over  in  silence,  his  testament 
will  be  of  no  effect;  so  much  so,  that 
even  if  the  son  die  while  the  father 
is  alive,  yet  no  one  can  be  heir  under 
the  testament,  because  it  was  void 
from  the  beginning.  But  the  an- 
cients did  not  observe  this  rule  with 
regard  to  daughters,  or  to  grand- 
children, through  the  male  line,  of 
either  sex;  for  although  these  were 
neither  instituted  heirs  nor  disin- 
herited, yet  tbe  testament  was  not 
invalidated,  only  they  had  a  right  of 
joining  themselves  with  tlie  instituted 
heirs  so  as  to  receive  a  portion  of  the 
inheritance.  Parents,  also,  were  not 
T 
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Nominatim  antem  quia  exheredari  obliged  to  disinhdrit  them  by  name, 
videtur,  sive  ita  exheredetur,  Tidus  but  might  include  them  in  the  term 
filius  mens  exheres  esto,  siye  ita,  ceteri,  A  child  is  disinherited  by 
filius  mens  exheres  esto,  non  a^jecto  name,  if  the  words  used  are  **  let 
proprio  nomine,  sdlieet  si  alios  filius  Titius  my  son  be  disinherited,'*  or 
non  extet  thus,  ^  let  my  son  be  disinherited," 

without  the  addition  of  a  proper 
name,  in  case  the  testator  has  no 
other  son. 

Gai.  li.  115. 123, 124. 127. 

The  power  of  making  a  testament  was  a  derogation  of  the 
strict  law  regulating  the  devolution  of  the  property  of  deceased 
persons.  Of  those  whose  claims  a  citizen  sui  juris  was  per- 
mitted thus  to  set  aside,  the  first  and  most  important  class  was 
that  of  what  was  called  the  sui  heredes,  that  is,  those  persons 
in  the  power  of  the  testator  who  became  sui  juris  by  the  testa- 
tor s  death.  They  were  necessarily  either  children  of  the  testa- 
tor, or  his  descendants  in  the  male  line,  and  their  position  in 
the  testator's  family,  together  with  their  claim  to  his  property 
if  he  died  intestate,  was  considered  to  entitle  them  to  have  an 
express  declaration  of  his  intention  firom  a  testator  who  wished 
to  use  his  power  of  depriving  them  of  the  inheritance.  We 
have  already  seen,  m,  the  case  of  the  castrense  peculium  (see 
in  trod,  paragr.  of  preceding  Title),  that  when  the  law  permitted 
an  exception  to  a  general  rule  of  law,  unless  advantage  was 
taken  of  the  exception,  the  general  rule  prevailed.  So  here, 
unless  the  testator  expressly  took  advantage  of  his  power  of 
disinheriting  the  sui  heredes^  the  general  rule  that  they  suc- 
ceeded to  him  prevailed.  The  law  would  not  permit  his  inten- 
tion to  disinherit  them  to  be  inferred  from  his  silence,  thus 
drawing  a  distinction  in  their  favour  as  compared  with  the  other 
classes  of  persons  who  might  inherit  ah  intestate.  Whence  the 
term  sui  heredes  arose  will  be  seen  when  we  come  to  the  intro- 
ductory section  of  the  nineteenth  Title. 

In  order,  therefore,  as  the  text  informs  us,  to  disinherit  a 
son,  it  was  necessary  that  he  should  be  referred  to  by  name,  or 
in  a  special  and  unmistakeable  manner,  as,  Titius  filius  meus 
exheres  esto,  or,  in  case  of  an  only  son,  filius  meus  exheres 
esto.  But  (laughters  and  the  descendants  of  sons  (those  of 
daughters  would  not,  of  course,  be  members  of  the  family  at 
all)  might  be  disinherited  by  the  general  clause  ceteri  exhe- 
redes  sunto.  Whenever  a  person  existed  at  the  time  the  will 
was  made,  to  disinherit  whom  it  was  necessary  to  refer  to  him 
by  name,  but  who  was  passed  over  altogetlier,  the  whole  testa- 
ment was  entirely  bad,  and  the  testator  was  considered  to  die 
intestate.  Nor  was  the  testament  made  valid  by  this  person 
ceasing  to  exist  before  the  death  of  the  testator,  although  this 
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was  a  point  not  established  in  the  time  of  Gains  (ii.  128).  If 
a  person  existed  at  the  time  of  making  the  testament,  to  dis- 
inherit whom  it  was  only  necessary  the  general  olause  should 
be  employed,  the  testament  which  did  not  contain  this  was 
good,  but  the  person,  if  the  heir  named  and  instituted  in  the 
testament  was  among  the  sui  heredes,  took  a  pars  virilis  of 
the  inheritance,  that  is,  was  joined  so  as  to  make  one  more 
heir  and  one  more  equal  sharer  in  the  inheritance  (jus  accres- 
cendi) ;  if  the  heirs  instituted  were  strangers,  the  person  took 
one-half  the  inheritance.  Scriptis  heredibus  accrescunt,  suis 
quidem  heredibus  in  partem  virihm,  extraneis  autem  in 
partem  dimidiam,     (Ulp.  Betj^.  22.  17.) 


1.  Postnmi  qnoqae  liberi  yel  he- 
redes  institoi  debent,  vel  exheredari ; 
et  in  eo  par  omnium  conditio  est, 
qnod  et  filio  postumo  et  qaolibet  ex 
ceteris  liberis,  sive  femini  sexns  sive 
mascnlini,  pneterito,  yalet  quidem 
testamentum,  sed  postea  adgnatione 
postumi  sive  postume  rumpitur,  et  ea 
ratione  totum  infirmatur.  Ideoque  si 
mnlier  ex  qua  postumus  aut  postuma 
gperabatur,  abortum  fecerit,  nihil  im- 
pedimento  est  soriptis  heredibus  ad 
hereditatem  adeundam.  Sed  femi- 
oini  quidem  sexus  postumse  rel  nomi- 
natim  yel  inter  ceteros  exheredari 
Bolebant :  dum  tamen,  si  inter  ceteros 
exheredentur,  aliquid  eis  legetur,  ne 
videantur  pneteritflB  esse  per  oblivio- 
nem.  Masculos  yero  postumos,  id 
est  filium  et  deinceps,  placuit  non 
aliter  recte  exheredari,  nisi  nomina- 
tim  exheredentur,  hoc  scilicet  modo  : 
Qnicnmque  mihi  Alius  genitus  faerit, 
exheres  esto. 


1.  Posthumous  ehildren,  too,  must 
either  be  instituted  heirs,  or  disin- 
herited :  and  the  condition  of  all  such 
children  is  equal  in  this,  that  if  a  post- 
humous son,  or  any  posthumous  de- 
scendant of  either  sex,  is  passed  over, 
the  testament  is  still  valid ;  but,  by  the 
subsequent  agnation  of  a  posthumous 
child  of  either  sex,  its  force  is  bro- 
ken, and  it  becomes  entirely  void. 
And  therefore,  if  a  woman  from  whom 
a  posthumous  child  is  expected, 
should  miscarry,  there  is  nothing  to 
hinder  the  instituted  heirs  from  en- 
tering upon  the  inheritance.  Post- 
humous females  may  be  either  disin- 
herited by  name,  or  by  using  the 
general  term  ceteri.  If,  however, 
they  are  disinherited  by  using  the 
general  term,  something  must  be  left 
them  as  a  legacy  to  show  that  tbey  were 
not  passed  over  through  forgetful- 
ness.  But  male  posthumous  children, 
t.  e,  sons,  and  other  descendants,  can- 
not be  disinherited  except  by  name, 
that  is,  in  this  form,  **  whatever  son  is 
hereafter  bom  to  me,  let  him  be  dis. 
inherited." 


In  the  strictness  of  the  old  civil  law,  a  child  bom  after  the 
death  of  the  testator  was  incapable  of  taking,  as  heir  or  legatee, 
nnder  a  testament.  He  had  not,  at  the  time  of  the  testator  s 
death,  any  certain  existence ;  and  the  law  said,  Incerta  persona 
heres  institui  non  potest,  (Ulp.  Reg.  22.  4.)  But  still  it 
might  be  that  the  child,  when  bom,  was  a  suus  heres  of  the 
testator;  and  as  his  agnatio  would  be  considered  in  law  to  date 
bom  the  time  of  conception,  not  birth,  the  testator  would  pass 
over  one  of  his  sui  heredes  if  he  omitted  to  include  him  or 
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exclude  hun  in  the  mH;  although,  if  he  had  included  him, 
the  posthumous  child  could  not  have  taken  anything.  In  the 
course  of  time  the  law  permitted  the  posthumous  child,  if  a 
SUU8  heres,  to  become  an  heir;  but  the  civil  law  never  per- 
mitted the  child  of  a  stranger,  even  after  the  testator's  death,  to 
be  an  heir  or  legatee.  And  thus  the  institution  of  a  posthu- 
mous 8UU8  heres  having  once  been  permitted,  the  next  step 
was  to  consider  it  imperative  on  the  testator,  if  he  wished  to 
exclude  the  posthumous  child  from  a  share  in  the  inheritance, 
to  do  so  in  the  case  of  a  son,  by  referring  to  him  specially 
{nominatim  does  not,  of  course,  here  mean  "  by  name,"  but  by 
a  phrase  expressly  referring  to  him  as  postumus  exheres  esto) ; 
and  in  the  case  of  a  daughter,  or  any  descendant  other  than  a 
son,  by  adopting  the  general  clause  of  disinheritance,  ceteri 
exJieredes  sunto ;  and  also  by  giving  the  child  some  legacy, 
however  trifling,  in  order  to  show  that  it  was  not  by  accident 
that  he  allowed  this  clause  to  embrace  the  case  of  a  posthumous 
child. 


2.  Postomomm  antem  loco  snnt 
et  hi,  qui  in  sui  heredis  locum  suc- 
cedendo,  quasi  adgnascendo  fiunt  pa- 
rentibus  sui  heredes.  Ut  ecce:  si 
quis  filium  et  ex  eo  nepotem  nep- 
temve  in  potestate  habeat,  quia  filius 
gradu  praecedit,  is  solus  jura  sui  here- 
dis habet,  quamvis  nepos  quoque  et 
neptis  ex  eo  in  eadem  potestate  sint ; 
Bed  si  filius  ejus  vivo  eo  moriatur,  aut 
qualibet  alia  ratione  exeat  de  potes- 
tate ejus,  incipit  nepos  neptisve  in 
ejus  locum  succedere,  et  eo  modo 
jura  suorum  heredum  quasi  adgna- 
tione  nanciscuntur.  Ne  ergo  eo  modo 
rumpatur  ejus  testamentum,  sicut 
ipsum  filium  vel  heredem  instituere 
vel  nominatim  exheredare  debet  tes- 
tator, ne  non  jure  faciat  testamen- 
tum, ita  et  nepotem  neptemve  ex  filio 
necesse  est  ei  vel  heredem  instituere 
vel  exheredare,  ne  forte  eo  vivo  filio 
mortuo,  succedendo  in  locum  ejus 
nepos  neptisve  quasi  adgnatione  rum- 
pat  testamentum ;  idque  lege  Junia 
Velleia  provisum  est,  in  qua  simul 
exheredationis  modus  ad  similitudi- 
nem  postumorom  demonstratur. 


2.  Those  ought  also  to  be  placed 
on  the  footing  of  posthumous  chil- 
dren, who,  succeeding  in  the  place 
of  a  SUV8  heres,  become  by  this 
quasi-agnation  sui  heredes  of  their 
parents.  Thus,  for  instance,  if  any 
one  has  a  son  in  his  power,  and 
by  him  a  grandson  or  granddaugh- 
ter, the  son,  being  first  in  degree, 
has  alone  the  rights  of  a  suus  heres, 
although  the  grandson,  or  grand- 
daughter by  that  son,  is  under  the 
same  parental  power.  But,  if  the 
son  should  die  in  his  father's  life- 
time, or  should  by  any  other  means 
cease  to  be  under  his  father's  power, 
the  grandson  or  granddaughter 
would  succeed  in  his  place;  and 
would  thus,  by  quasi-agnation,  obtain 
the  rights  of  a  suus  heres.  In  order, 
then,  that  the  force  of  his  testament 
may  not  be  broken,  the  testator,  who 
is,  as  we  have  said,  obliged,  in  order 
to  make  an  effectual  testament,  to 
institute  his  son  as  heir  or  to  disinherit 
him  by  name,  is  equally  obliged  to 
institute  as  heir,  or  to  disinherit,  a 
grandson  or  granddaughter  by  that 
son,  lest,  if,  during  his  lifetime,  his 
son  should  die,  and  tlie  grandson 
or  granddaughter  succeed  in  his 
place,  the  force  of  the  testament  may 
be  broken    by    this  quasi-agnation. 
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Provision  has  been  made  for  this  by 
the  UxJunia  Fe^a,  in  which  is  giyen 
a  mode  of  disinheriting  in  such  a 
case  like  that  of  disinheriting  post- 
hnmons  children. 

Gai.  ii.  134. 

A  testament  was  made  void,  not  only  by  the  birth  of  a  post- 
humous SUU8  /teres,  but  by  any  one  coming  into  the  position  of 
a  suus  here»  after  the  time  when  the  testament  was  made.  The 
testator  might  (under  the  ancient  law)  have  subsequently  mar- 
ried a  wife  in  manu ;  an  emancipated  son  might  be  re-ememci- 
pated,  and  thus  come  again  into  his  father's  power ;  a  captive 
son  might  return  home ;  or  the  testator  might  adopt  a  person 
into  his  family.  In  all  these  cases,  as  well  as  in  that  mentioned 
in  the  text,  the  testament  would  be  invaUdated  by  this  quasi-agna- 
tdon,  that  is,  by  these  persons  becoming,  otherwise  than  by  birth, 
the  8ui  heredes  of  the  testator,  just  as  it  would  be  by  direct 
agnation,  if  a  son  were  bom  to  the  testator  after  the  date  of  the 
testament.  The  lex  Junta  Velleia  (Gai.  ii.  134),  passed  in  the 
time  of  Augustus  (763  a.u.c),  provided  (1st)  that  a  testator 
might  institute  or  exclude  anyone  who  should,  after  the  date  of 
the  testament,  be  bom  his  suus  heres,  and  (2ndly)  that  he 
might  exclude  a  grandchild,  or  other  descendant,  stepping  into 
the  place  of  their  father,  as  suus  heres  during  the  testator  s 
lifetime.  It  was  not  necessary  to  legalise  the  institution  of 
such  a  grandchild,  as  he  was  not,  like  the  person  who  might 
be  bom  after  the  date  of  the  will,  a  persona  incerta. 
(D.  xxvin.  29. 12,  18.)  If  these  latter  persons,  who  thus  might 
be  instituted,  and  who  received  the  name  of  quasi  postumi 
Velleiani,  were  excluded,  the  iea:  Junia  required  that  as,  in 
the  case  of  posthumous  sui  heredes,  the  males  should  be  ex- 
cluded nominatim,  and  the  females  inter  ceteros,  but  with  a 
legacy;  in  the  other  cases  of  quasi- agnation,  no  law  helped 
the  testator,  and  if  he  had  a  new  suus  heres  by  auy  of  the 
modes  mentioned  above,  except  that  of  a  descendant  stepping 
into  the  place  of  a  deceased  suus  heres,  he  had  to  make  a  new 
testament  in  order  to  die  testate. 

3.  Emancipatos  liberos  jure  ciyUi  3.  The  civil  law  does  not  make  it 

neqne  heredes  instituere  neque  ex-  necessary  either  to  institute  emanci- 

heredare  necesse  est,  quia  non  sunt  pated  children  heirs,  or  to  disinherit 

soi  heredes.     Sed  prsetor  omnes  tarn  them  in  a  testament;  because  they 

feminini      sexus     quam    masculini,  are  not  sui  heredes.    But  the  prsetor 

si    heredes    noH    instituantur,    ex-  ordains,  that  all  children,  male  or  fe- 

heredari  jnbet,  virilis  sexus  nomina-  male,  if  they  be  not  instituted  heirs, 

iim,  feminini  vero  et  inter  ceteros ;  shall  be  disinherited ;  the  males  by 

quod  si  neque  heredes  instituti  fue-  name,  the  females  under  the  general 
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rint,  neque  ita  ut  diximns  exheredati ;  term  cetert :  for,  if  they  have  neither 
promittit  eis  prretor  contra  tabulae  beoD  instituted  heirs,  nor  disinherited 
testamenti  bonorum  possessionem.  in  manner  before  mentioned,  the  pne- 

tor  giyes  them  possession  of  goods 

contra  tabulas, 

Gai.  ii.  135. 

An  emancipated  child,  passing  out  of  the  testator's  family, 
ceased  to  be  his  suus  heres.  But  though  he  thus  lost  all  legal 
claim  upon  the  testator's  inheritance,  yet  he  had  gained  no  pro- 
vision by  being  emancipated,  and  the  prsetor,  therefore,  came  to 
his  relief,  and  set  aside  the  testament,  if  he  had  not  been 
expressly  excluded.  He  did  not  do  this  nominally,  for  the  tes- 
tament was  legally  good,  but  he  did  what  amounted  to  the  same 
thing;  he  divided  the  property  equally  among  all  as  if  the  tes- 
tator had  died  intestate,  giving  the  children  what  was  termed 
"  possession  of  the  goods ;"  a  possession  said,  in  this  case,  to  be 
contra  tabulas,  as  it  overthrew  the  provisions  contained  in  the 
tablets  of  the  testament.  An  emancipated  daughter  might  thus 
be  in  a  better  position  than  an  unemancipated,  if  both  were 
passed  over.  For  if  the  emancipated  daughter  were  passed 
over,  the  testament  would  be  overthrown  altogether,  and  she 
would,  if  an  only  child,  take  all  the  property ;  whereas,  if  the 
unemancipated  daughter  was  passed  over,  she  could  only  take 
half  at  most.  Antoninus  put  them  on  an  equality,  by  giving 
the  emancipated  only  the  share  she  would  have  had,  had  she 
not  been  emancipated.     (Gai.  ii.  125,  126.) 

4.  Adoptivi  liberi,  quamdiu  sunt  in  4.  Adoptive  children,  while  under 

potestate  patris  adoptivi,  ejosdem  the  power  of  their  adoptive  father, 
juris  habentur  ctgus  sunt  justis  are  in  the  same  legal  position  as 
nuptiis  quaesiti :  itaque  heredes  insti-  children  sprung  from  a  legal  mar- 
tuendi  vel  exheredandi  sunt,  secun*  riage;  and  therefore  they  must  either 
dum  ea  que  de  naturalibus  exposui-  be  instituted  heirs,  or  disinherited, 
mus.  Emancipati  vero  a  patre  adop-  according  to  the  rules  we  have  laid 
tivo,  neque  jure  civili  neque  quod  ad  down  respecting  natural  children, 
edictum  prtetoris  attinet,  inter  liberos  But  neither  by  the  civil  or  the  prie- 
numerantur :  qua  ratione  accidit  ut  torian  law,  are  children  emancipated 
ex  diverse,  quod  ad  naturalem  paren-  by  an  adoptive  father,  reckoned 
tem  attinet,  quamdiu  quidem  sint  in  among  his  natural  children.  Hence 
adoptiva  familia,  extraneorum  nu-  conversely,  adoptive  children,  while 
mere  habeantur,  ut  eos  neque  heredes  in  their  adoptive  family,  are  con- 
instituere  neque  exheredare  necesse  sidered  strangers  to  their  natural  pa- 
sit  ;  cum  vero  emancipati  fuerint  ab  rents,  who  need  not  institute  them 
adoptivo  patre,  tunc  incipiant  in  ea  heirs,  or  disinherit  them  ;  but  if  they 
causa  esse  in  qua  futuri  essent,  si  ab  are  emancipated  by  their  adoptive 
ipso  natural!  patre  emancipati  fu-  father,  they  are  in  the  same  position 
issent  in  which  they  would  have  been,  if 

emancipated  by  their  natural  father. 
Gai.  ii.  136, 137. 

If  an  adopted  son  were  emancipated  by  his  adoptive  father, 
he  would,  under  the  old  law,  have  no  legal  claim  on  the  inhe- 
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ritance  of  his  adoptiye  or  his  natural  father.  But  the  prsetor 
came  to  his  aid,  and  gave  him  **  a  possession  of  the  goods"  of 
his  natural  father,  unless  he  was  expressly  excluded  hy  his 
natural  father's  testament.  On  bis  adoptive  father,  he  would, 
after  emancipation,  in  no  case  have  any  claim  whatever,  until 
Justinian  altered  the  law  in  the  manner  alluded  to  in  the  next 
paragraph. 


5.  Sed  heo  qnidem  ydtnstas  intro- 
dacebaL  Nostra  Tero  constitQtio  in- 
ter mascialos  et  fexninas  in  hoc  jure 
nihil  interesse  existimans,  quia  ntra- 
que  persona  in  hominum  procrea- 
tione  similiter  natmte  officio  fongitnr, 
et  lege  antiqna  duodecim  tabnlanim 
omnes  similiter  ad  snceessionem  ab 
intestate  vocabantnr,  qnod  et  pree- 
iores  postea  secnti  esse  videntur,  ideo 
simplex  ae  simile  jus  et  in  filiis  et  in 
filiabas  et  in  ceteris  descendentibus 
per  Tirilem  sezmn  personis,  non  so- 
lum natis  sed  etiam  postumis,  intro- 
duzit:  ut  omnes,  sire  sui  sire  eman- 
dpati  sunt,  vel  heredes  instituantur 
▼el  nominatim  exheredentur,  et  enm- 
dem  habeant  effectnm  circa  testa- 
menta  parentium  suorum  infirmanda 
et  hereditatem  auferendam,  quem 
iUii  sui  vel  emandpati  habent,  siye 
jam  nati  sint,  sive  adhuc  in  utero 
eonstituti  postea  nati  sint  Circa 
adoptiTOS  antem  filios  certam  induxi- 
mus  divisionem,  qua  nostra  consti- 
tutions quam  super  adoptivis  tulimus, 
oontinetar. 


5.  Such  was  tlie  ancient  law.  But 
thinking,  that  no  distinction  can  rear 
sonably  be  made  between  the  two 
sexes,  inasmuch  as  they  equally  con- 
tribute to  the  procreation  of  the  spe- 
des,  and  because,  by  the  andent  law  of 
the  Twelve  Tables,  aU  children  were 
equally  called  to  the  succession  «fr 
intcstaio,  which  law  the  prsetors  seem 
afterwaids  to  have  followed,  we  have 
by  our  constitution  made  the  law 
the  same  both  as  to  sons  and  daugh- 
ters, and  also  as  to  all  other  descend- 
ants in  the  male  line,  whether  al- 
ready bom  or  posthumous ;  so  that 
all  children,  whether  they  are  nit 
heredes  or  emandpated,  must  dther 
be  instituted  heirs  or  be  disinherited 
by  name;  and  their  omission  has  the 
same  effect  in  making  void  the  tes- 
taments of  their  parents,  and  taking 
away  the  inheritance  from  the  insti- 
tuted heirs,  as  would  be  produced  by 
the  omission  of  children  who  were 
sui  heredes  or  emandpated,  whether 
already  bom,  or  conceived  and  bom 
afterwards.  With  respect  to  adoptive 
children,  we  have  established  a  dis- 
tinction between  them,  which  is  set 
forth  in  our  constitution  on  adoptions. 

C.  i.  28.  4,'  C.  viii.  47.  10,  pr.  and  1. 

Under  the  legislation  of  Justinian  a  testament  would  he  rendered 
invalid  by  the  omission  of  any  one  male  or  female  whom  it  was 
necessary  either  to  institute  or  exclude,  and  every  exclusion 
must  he  made  nominatim.  An  adopted  son,  if  adopted  by  a 
stranger, ».  e,  not  an  ascendant,  lost  none  of  his  claims  upon 
his  natural  father's  property,  but  only  had  a  claim  upon  that  of 
his  adoptive  father,  if  this  father  died  intestate;  for  if  the 
adoptive  father  made  a  testament,  it  was  not  necessary  he  should 
notice  the  adoptive  son.  But  an  adopted  son,  if  adopted  by  an 
.ascendant^  either  a  maternal  grandfather  or  an  emancipated 
father  (see  Bk.  i.  Tit.  11.  2),  stood  in  the  position  of  a  mus 
Keren  to  the  ascendant,  and  a  testament  would  be  invalid  in 
which  he  was  passed  over. 
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6.  Sed  si  in  expeditione  occupatos 
miles  testamentum  faciat,  et  Uberos 
saos  jam  natos  vel  postumos  nomi- 
natim  non  exheredaverit,  sed  silentio 
pneterierit  non  ignorans  an  habeat 
liberos,  silentiam  ejus  pro  exhereda- 
tione  nomioatim  facta  valere  consti- 
tationibos  principum  caatum  est. 


6.  If  a  soldier  on  actual  service 
make  his  testament,  and  neither  dis- 
inherit his  children  already  bom,  or 
his  posthumous  children  by  name, 
but  pass  them  overin  silence  although 
he  is  not  ignorant  that  he  has  chil- 
dren, it  is  provided  by  the  imperial 
constitutions  of  the  emperors,  that 
his  silence  shall  be  equivalent  to  dis- 
inheriting them  by  name. 


D.  xzix.  36.  2. 


7.  Neither  a  mother  nor  a  maternal 
grandfather  need  either  institute  their 
children  heirs,  or  disinherit  them, 
but  may  pass  them  over  in  silence ; 
for  the  silence  of  a  mother,  or  a  ma- 
ternal grandfather,  or  of  any  other 
ascendant  on  the  mother's  side,  has 
the  same  effect  as  a  father  actually 
disinheriting  them.  For  a  mother  is 
not  obliged  to  disinherit  her  children, 
if  she  does  not  institute  them  her 
heirs;  neither  is  a  maternal  grand- 
father  under  the  necessity  of  insti- 
tuting or  of  disinheriting  his  grand- 
son or  granddaughter  by  a  daughter; 
whether  we  look  to  the  civil  law,  or 
the  edict  of  the  preetor,  which  gives 
possession  of  goods  contra  tabula*  to 
those  children  who  have  been  passed 
over  in  silence.  But  children,  in  this 
case,  have  another  remedy,  which  we 
will  hereafter  explain. 

6ai.  iii.  71. 

The  children  could  never  be  the  sui  heredes  of  their  mother, 
for  women  never  had  any  one  in  their  power ;  nor  could  they  be 
the  sui  heredes  of  a  maternal  ascendant,  except  by  adoption, 
and  the  case  of  adoption  is  not  spoken  of  here. 

Aliud  adminiculum.  This  refers  to  the  action  for  setting 
aside  the  testament  as  inofficious,  that  is,  made  without  proper 
regard  for  natural  ties.     (See  Tit  18.  2.) 


7.  Mater  vel  avus  matemus  necesse 
non  habent  Uberos  suos  aut  heredes 
instituere  aut  exheredare,  sed  pos- 
sunt  eos  omittere;  nam  silentium 
matris,  aut  avi  matemi  et  ceterorum 
per  matrem  ascendentium,  tantum 
fadt  quantum  exheredatio  patris. 
Neo  enim  matri  filium  filiamve,  ne- 
que  avo  matemo  nepotem  neptemve 
ex  fiUa,  si  eum  eamve  heredem  non 
insUtuat,  exheredare  necesse  est,  sive 
de  jure  civili  quseramus,  sive  de  edicto 
prstoris  quo  pr«eteritis  liberis  contra 
tabulas  bonorum  possessionem  pro- 
mittit;  sed  aliud  eis  adminiculum 
servatur,  quod  paulo  post  vobis  mani- 
festum  fiet. 


Tit.  XIV.    DE  HEREDIBUS  INSTITUENDIS. 


Heredes  instituere  permissum  est 
tam  Uberos  homines  quam  servos,  et 
tarn  proprios  quam  aUenos.  Pro- 
prios  autem,  olim  quidem  secundum 
plurium  sententias,  non  aUter  quam 
cum  Ubertate  recte  instituere  Ucebat. 
Hodie  vero  etiam  sine  Ubertate  ex 


A  man  may  institute  as  his  heirs 
either  f^emen  or  slaves,  and  either 
his  own  slaves  or  those  of  another. 
Formerly,  according  to  the  more  re>  , 
ceived  opinion,  no  one  could  properly  " 
institute  his  own  slaves,  unless  he 
also  freed  them;  but  now,  by  our 


nostra  constitutione  heredes  eos  in-      constitution,  a  testator  may  institute 
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Btitaere  pennissmn  est  Quod  non 
per  innovationem  induziiuiis,  sed 
qaoniam  sequius  erat,  et  AUlicino 
placuisse  Paulas  suis  Ubris,  quos  tarn 
ad  Massuiiam  Sabinum  quam  ad 
Plantitim  scripsit,  refert  Proprios 
aatem  servns  etiam  is  intelligitur  in 
qao  Dudam  proprietatem  testator  ha- 
bet,  alio  usuiufractum  habente.  Est 
tamen  casus  in  quo  nee  cum  liber- 
tate  utiHter  servus  a  domina  heres 
instituitur,  nt  constitutione  diyorum 
SeTeri  et  Antonini  caTetur,  ciigus  Ter- 
ba  hoec  sunt :  **  Servom  adulterio  ma- 
cnlatum  non  jure  testamento  manu- 
missum  ante  sententiam  ab  ea  mu- 
liere  Tideri,  quae  rea  fuerat  ejusdem 
eriminis  postnlata,  rationis  est;  quare 
sequitur,  ut  in  eumdem  a  domina 
collata  institutio  nullius  momenti  ha- 
beatur."  Alienus  servus  etiam  is  in- 
telligitur,  in  quo  usumfructum  testa- 
tor habet 


bis  slave  without  expressly  enfran- 
chising him.  And  we  have  intro- 
duced this  rule,  not  as  an  innovation, 
but  because  it  seemed  equitable ;  and 
Paulus,  in  his  writings  on  Massurius 
Sabinus  and  Plautius,  informs  us 
that  this  was  the  opinion  of  Atilici- 
nus.  Among  a  testator's  own  slaves 
is  included  one  in  whom  the  testator 
had  only  a  bare  ownership,  another 
having  the  usufruct  But  there  is  a 
case,  in  which  the  institution  of  a 
slave  by  his  mistress  is  void,  although 
his  liberty  is  expressly  given  to  him, 
according  to  the  provisions  of  a  con- 
stitution of  the  Emperors  Severus 
and  Antoninus,  in  these  words :  **  Rea- 
son demands  that  no  slave,  accused 
of  adultery  with  his  mistress,  shall 
be  allowed,  before  his  sentence  is 
pronounced,  to  be  made  free  by  the 
mistress,  who  is  alleged  to  be  a  part- 
ner in  tjie  crime.  Hence,  if  a  mis- 
tress institute  such  a  slave  as  her 
heir,  it  is  of  no  avail.'*  In  the  term, 
"  the  slave  of  another,"  is  included  a 
slave  of  whom  the  testator  has  the 
usufruct 

Gai.  iL  185-187 ;  C.  vi.  27.  6 ;  C.  vii.  16.  1 ;  D.  xxviiL  6.  48.  2 ;  C.  vii.  15. 1. 

By  institiition  is  meant  the  declaration  who  is  to  be  heir, 
that  is,  who  is  to  carry  on  the  legal  existence,  the  jfersona,  of 
the  testator.  And  as,  unless  his  existence  were  continued,  there 
could  be  no  thing  or  person  from  whom  the  testamentary  dis- 
positions could  derive  any  force,  or  be  of  any  efficacy,  the 
institution  was  the  all-important  part  of  the  testament.  It  was 
veluti  caput  atque  fundainentum  totius  tesiamenti.  All  other 
dispositions  were  accessories  to  it,  being  only  conditions  or  laws 
imposed  upon  the  heir.  In  the  older  law  a  peculiar  form  of 
words,  borrowed  from  the  language  of  legislation,  was  appro- 
priated to  the  institution.  "  Titius  heres  esto  "  was  the  recog- 
nised form.  Even  in  the  days  of  Gains  and  Ulpian  (Oai.  ii. 
116,  117;  Ulp.  Reg,  20),  such  expressions  as  "  TUius  heres 
sit"  "  Titium  heredem  esse  juheo**  terms  of  command,  were 
considered  right,  and  expressions  such  as  "  Titium  heredem  esse 
volo"  "  heredem  instituo**  "  heredem  facial*  were  considered 
wrong.  And  it  was  not  till  389  a.d.  that  Oonstantine  the 
Second  permitted  the  institution  to  be  made  in  any  terms  by 
which  the  meaning  of  the  testator  could  be  clearly  ascertained. 
(C.  vi.  23.  15.)     Again,  in  the  older  law,  as  everything  else  in 
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the  testament  derived  its  force  firom  the  institation,  it  was  con- 
sidered that  the  institution  ought  to  be  put  at  the  head  or  top 
of  the  testament,  and  any  legacy  or  odier  disposition  placed 
before  it  was  passed  over,  and  had  no  effect.  An  exception 
was  made  in  behalf  of  an  appointment  of  a  tutor  (see  Bk.  i. 
Tit  14.  8);  and  the  clause  in  which  the  testator  disinherited 
his  sut  heredes  was  naturally  placed  before  that  in  which  he 
instituted  testamentary  heirs.  Justinian,  as  we  shall  see  in 
the  20th  Title,  paragr.  84,  enacted  that,  proyided  the  institu- 
tion appeared  in  some  part  of  the  testament,  it  should  be  im- 
material in  what  part  it  might  be  placed. 

Any  one  might  be  instituted,  and  consequently  take  as  heir, 
who  had  the  rights  of  a  citizen,  or,  as  it  was  technically  termed, 
who  had  the  testamenti /actio  cum  testatore,  i.  e.  the  power  of 
joining  with  the  testator  in  going  through  the  ceremonies  of 
thejus  Quiritium.  It  was  not  enjoyed  hy  per e^rini,  deportati, 
dedecitii,  nor  by  the  Latini  Juniani,  unless  they  became 
citizens  before  entering  on  the  inheritance.  Women  were  pre- 
vented by  the  lex  Vocomia  (585  a.u.c.)  (Gai.  ii.  274), 
unmarried  persons  by  the  lex  Julia,  and  orhi  (childless  per- 
sons) by  the  lex  Papia  Poppaa,  from  being  instituted.  Neither 
could  any  uncertain  person  be  instituted,  nor  any  corporate 
body,  or  any  of  the  gods,  except  those  in  whose  fayour,  as  the 
Tarpeian  Jupiter  (Ulp.  Re^,  226),  a  special  exception  had  been 
made  by  a  aenatus-consultum.  All  these  distinctions  had 
ceased  in  the  time  of  Justinian,  and  none  of  those  we  have 
mentioned,  except  peregrini  and  persons  who  had  lost  their 
civil  rights  by  deportatio,  were  excluded.  There  were  still, 
however,  some  to  whom  the  capacity  for  institution  was 
specially  denied,  such  as  the  children  of  persons  convicted  of 
treason  (C.  ix.  8.  5.  1),  apostates  and  heretics  (C.  i.  7.  8), 
children  of,  and  parties  to,  prohibited  marriages.  (C.  v.  5.  6.) 
A  second  husband  or  wife  could  not  be  instituted,  when  there 
was  issue  of  the  first  marriage  (C.  v.  9.  6) ;  nor  natural,  where 
there  were  legitimate,  children.     (C.  v.  27.  2.) 

If  a  person  instituted  his  own  slave,  this  was  held  to  give 
the  slave  his  liberty  by  necessary  implication.  If  he  instituted 
the  slave  of  another,  the  slave  took  the  inheritance  for  his 
master  s  benefit,  provided  the  master  had  the  testamenti /actio 
with  the  testator;  but  if  he  had  not,  the  institution  of  the  slave 
was  void. 

In  the  law  before  Justinian,  enfranchisement  by  a  person, 
who  had  only  a  bare  property  in  a  slave,  was  not  held  to  confer 
freedom,  a  proprietatis  domino  manumissus  liber  non  fit,  sed 
servus  sine  domino  est,     (Ulp.  Reg,  1.  19.)     Under  Justinian 
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the  slave  became  &ee,  aad  could  acquire  for  himself,  and  could 
take  as  heir ;  but  he  was  obliged  to  serve  as  slave  to  the  usu- 
fructuary, during  such  time  as  the  usufruct  continued. 

The  slave  accused  of  adultery  with  his  mistress  might  be 
subjected,  as  all  slaves  might,  to  the  torture,  to  extract  evidence 
of  his  guilt.  If  he  had  been  enfranchised,  he  would  have 
escaped  this,  and  thus  the  mistress  might  have  defeated  justice, 
unless  she  had  been  restrained  from  using  her  power  of  enfran- 
chising him. 


I.  Servns  autem  a  domino  suo 
heres  institutns,  si  qtiidem  in  eadem 
causa  manserit,  fit  ex  testamento 
liber  heresque  necessarius ;  si  vero  a 
vivo  testatore  manamissos  faerit,  suo 
arbitrio  adire  bereditatem  potest,  quia 
non  fit  necessarius,  cum  utrumque 
ex  domini  testamento  non  conse- 
qnitur.  Quod  si  alienatas  fuerit, 
jussu  noyi  domini  adire  beredita- 
tem debet,  et  ea  ratione  per  eum 
dominus  fit  beres;  nam  ipse  aliena- 
tus  neque  liber  neque  beres  esse  po- 
test, etiamsi  cam  libertate  beres  in- 
stitutns faerit;  destidsse  enim  a 
libertatis  datione  videtur  dominus, 
qui  eum  alienavit.  Alienus  quoque 
serrus  beres  institutus,  si  in  eadem 
causa  duraverit,  jussu  ejus  domini 
adire  bereditatem  debet:  si  vero 
alienatus  fderit  ab  eo,  aut  viyo  testa- 
tore,  aut  post  mortem  ejus  antequam 
adeat,  debet  jussu  novi  domini  adire ; 
at  si  manumissus  est  vivo  testatore 
yel  mortuo  antequam  adeat,  suo  arbi- 
trio adire  bereditatem  potest. 


1.  A  slave  instituted  beu:  by  bis 
master,  if  be  remains  in  tbe  same 
condition,  becomes,  by  virtue  of  tbe 
testament,  free  and  necessary  beir. 
But,  if  bis  master  bas  en&ancbised 
bim  before  dying,  be  may  at  bis 
pleasure  accept  or  refuse  tbe  inberi- 
tance,  for  be  does  not  become  a 
necessary  beir,  since  be  does  not  ob- 
tain both  bis  liberty  and  tbe  inberi- 
tance  by  tbe  testament  of  bis  master. 
But,  if  be  bas  been  alienated,  be  must 
enter  on  the  inheritance  at  the  com- 
mand  of  bis  new  master,  who  thus 
through  bis  slave  becomes  the  heir 
of  the  testator.  For  a  slave  once 
alienated  cannot  gain  bis  liberty,  or 
himself  take  an  inheritance  by  virtue 
of  tbe  testament  of  the  master  who 
alienated  bim,  although  his  freedom 
was  expressly  given  by  tbe  testa- 
ment; because  a  master  who  has 
alienated  his  slave,  bas  shown  that  be 
bas  renounced  the  intention  of  en- 
franchising him.  So,  too,  when  the 
slave  of  another  is  appointed  beir,  if 
be  remains  in  slavery  he  must  take 
the  inheritance  at  his  master's  bid- 
ding; and  if  tbe  slave  be  alienated  in 
the  lifetime  of  tbe  testator,  or  after 
bis  death,  but  before  he  bas  actually 
taken  the  inheritance,  it  is  at  tbe 
command  of  his  new  master  that  he 
must  accept  it.  But,  if  he  be  en- 
franchised during  the  lifetime  of  the 
testator,  or  after  his  death,  and  be- 
fore be  bas  accepted  the  inheritance, 
be  may  enter  upon  tbe  inheritance  or 
not,  at  his  own  option. 


Gat,  ii.  188, 189. 

It  was  necessary  that  the  heir,  as  being  the  person  who  car- 
ried on  the  legal  existence' of  the  testator,  should  be  possessed  of 
civil  rights.     If,  then,  a  slave  of  the  testator  was  instituted,  as  it 


284  LIB.  II.    TIT.  XIV. 

was  in  the  power  of  the  testator  to  make  him  free^  and  he  had 
invested  him  with  a  character  requiring  freedom,  this  institution 
was  considered  to  involve  his  freedom.  The  slave  of  any  one 
else,  if  instituted,  was  only  a  channel  by  which  his  master,  if 
possessed  of  civic  rights,  acquired  the  inheritance.  (See  Bk.  i. 
Tit.  6.  1.)  If  a  slave  of  the  testator  were  instituted  his  heir, 
and  remained  his  slave  at  the  time  of  the  testator's  death, 
the  slave,  immediately  upon  the  testator  dying,  became  his 
heres  necessarius,  that  is,  became  his  heir  without  any  option 
of  refusing  or  taking  the  inheritance.  But  if  it  were  given 
under  any  condition,  and  the  condition  failed,  the  institution 
then  became  invalid. 

If  the  slave  instituted  did  not  belong  to  the  testator  at  the 
time  of  the  testator's  death,  his  condition  at  the  time  of  his 
taking  on  him  the  inheritance  {aditio  hereditatis)  determined 
for  whom  the  inheritance  was  acquired.  If  at  that  time  he  was 
a  slave,  he  acquired  it  for  the  person  who  was  then  his  master ; 
if  free,  for  himself 

Disposing  of  the  slave  to  another  revoked  the  gift  of  liberty, 
because  this  was  considered  as  a  legacy,  a  mere  accessory  to 
the  inheritance,  to  revoke  which  anything  was  sufficient,  which 
showed  a  change  of  intention  on  the  part  of  the  testator ;  but 
it  did  not  revoke  the  institution,  because  this  was  the  keystone 
of  the  testament,  and  could  only  be  revoked  by  a  new  testa- 
ment, or  destruction  of  the  old  one. 

2.  Servus  antem  alienus  post  do-  2.  The  slave  of  another  may  be 

mini  mortem  recte  beres  instituitor,  instituted  heir  even  after  the  death 
quia  et  cum  hereditariis  servis  est  of  his  master,  as  there  is  tettametiii 
testamenti  factio:  nondum  enim  /actio  with  slaves  belonging  to  an 
adita  hereditas  person»  vicem  sus-  inheritance;  for  an  inheritance  not 
tinet,  non  heredis  futuri,  sed  de-  yet  entered  on  represents  tlie  per- 
functi ;  cum  etiam  ^us  qui  in  utero  son  of  the  deceased,  and  not  that  of 
est,  servus  recte  heres  instituitur.  the  future  heir.    So,  too,  the  slave 

even  of  a  child  in  the  womb,  may  be 

instituted  heir. 

B.  xxviii.  5.  81. 1 ;  D.  zzviii.  5.  64. 

After  the  death  of  a  testator,  and  before  the  inheritance  was 
entered  on,  the  inheritance  itself  represented  the  person  of  the 
deceased,  as  it  did  that  of  an  unborn  child  until  the  birth.  A 
slave,  during  this  interval,  was  said  to  belong  to  the  inheritance, 
and  if  a  testament  was  made  by  any  one  instituting  as  heir  a 
slave  belonging  to  the  inheritance,  the  slave  took  the  inherit- 
ance thus  given  him  for  the  benefit  of  that  inheritance  to  which 
he  belonged.  And  that  he  should  do  so,  it  was  not  necessary 
that  the  person  by  whose  testament  he  was  instituted  heir 
should  have  testamenti  /actio  with  the  future  heir,  but  it  was 


LIB.  11.    TIT.  XIV. 


285 


only  neoessary  that  he  should  have  it  with  the  testator  to  whose 
inheritance  the  slave  belonged. 

3.  If  a  slave  belonging  to  several 
masters,  all  capable  of  taking  by 
testament,  is  instituted  heir  by  a 
stranger,  he  acquires  a  proportion  of 
the  inheritance  for  each  master  by 
whose  command  he  took  it,  corre- 
sponding to  the  several  interests  they 
each  have  in  him. 


3.  Servus  plurium  cum  quibns 
testamenti  factio  est,  ab  extraneo  in- 
sdtutus  heres  unicuique  dominomm 
cqjus  jussa  adierit,  pro  portione  do- 
minii  acquirit  hereditatem. 


D.  xxix.  2.  67,  68. 

If  the  slave  were  instituted  heir  by  one  of  his  masters,  then, 
if  this  master  expressly  gave  him  his  ireedom,  he  became  the 
heres  necessarius  of  the  master  instituting  him,  and  free;  a 
due  proportion  of  the  price  at  which  he  was  valued  being  paid 
to  each  of  his  other  masters.  But  if  his  liberty  were  not  ex- 
pressly given  him,  the  share  which  the  testator  had  in  him  ac- 
crued proportionately  to  all  those  of  his  masters  by  whose 
orders  he  entered  on  the  inheritance.  (See  Tit.  vii.  4  of  this 
Book.) 


4.  Et  unnm  hominem  et  plures  in 
infinitum,  quot  qtiis  velit,  heredes 
laoere  licet. 

5.  Hereditas  plerumque  dividitur 
in  duodecim  uncias,  qusB  assis  appel- 
latione  continentur.  Habent  autem 
et  hse  partes  propria  nomina  ab  uncia 
usque  ad  assem,  ut  puta  heec:  uncia, 
sextans,  quadrans,  triens,  quincunx, 
semis,  septunx,  bes,  dodrans,  dex- 
tans,  deunx,  as.  Non  autem  utique 
duodecim  uncias  esse  oportet,  nam 
tot  unciae  assem  efficiunt,  quot  testa- 
tor voluerit;  et  si  unum  tantum  quis 
ex  semisse,  verbi  gratia,  heredem 
scripserit,  totus  as  in  semisse  erit: 
neque  enim  idem  ex  parte  testatus 
et  ex  parte  intestatus  decedere  potest, 
nisi  sit  miles  ci^us  sola  voluntas  in 
testando  spectatur.  £t  e  contrario 
potest  quis,  in  quantascumque  vo- 
luerit plurimas  uncias,  suam  heredi- 
tatem dividere. 


4.  A  testator  may  appoint  one  heir 
or  several,  the  number  being  quite 
unrestricted. 

6.  An  inheritance  is  generally  di- 
vided into  twelve  ounces,  compre- 
hended together  under  the  term  of 
an  as,  and  each  of  these  parts,  from 
the  ounce  to  the  at,  has  its  peculiar 
name,  viz.  undo,  sextans^  quadrant, 
trientj  qvincunx,  semic,  tepiunz,  bes, 
dodranSf  dextans,  deunx,  as.  But  it  is 
not  necessary  that  there  should  be 
always  twelve  ounces,  for  an  as  may 
consist  of  as  many  ounces  as  the 
testator  pleases.  If,  for  example,  a 
man  name  but  one  heir,  and  appoint 
him  ex  semisse,  i.e.  the  heir  of  six 
parts,  then  these  six  parts  will  make 
up  the  whole  as ;  for  no  one  can  die 
partly  testate  and  partly  intestate, 
except  a  soldier,  whose  intention  in 
making  his  testament  is  alone  re- 
garded. Conversely,  a  testator  may 
divide  his  estate  into  as  many  ounces 
more  than  twelve  as  he  thinks  proper. 


D.  xxviii.  5.  50.  2 ;  D.  xxviii.  5. 13. 1,  and  seq. ;  D.  xxix.  1.  6. 

In  making  a  testament,  where  the  testator  wished  to  give 
different  shares  to  his  heirs,  the  singular  system,  alluded  to  in 
the  text,  was  often  adopted.     The  testator  did  not  give  a  fifth. 
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a  fourth,  &c.,  to  each  heir,  but  gave  so  many  parts,  e,g,  five  or 
four  parts,  to  one  heir  and  so  many  more  to  another.  The 
number  of  parts  given  to  each  were  added  up,  and  the  total 
formed  the  number  of  which  these  parts  were  taken  to  be  a 
fraction.  For  instance,  if  a  testator  gave  to  A  five  parts,  to 
B  six,  and  to  G  two,  the  whole  number  amounting  to  thirteen, 
A  took  five-thirteenths,  B  six-thirteenths,  and  G  two-thirteenths. 

So  far  all  was  simple,  but  a  greater  complication  was  intro- 
duced by  adopting,  conjointly  with  this  calculation  of  parts,  a 
mode  of  reckoning  derived  from  the  familiar  measure  of  the 
a«,  or  pound-weight,  and  its  division  into  twelve  ounces.  The 
hereditas  was  considered  to  be  represented  by  the  a«,  and  the 
parts  by  the  ounces.  But  the  testator  had  the  power  of  de- 
termining how  many  ounces  there  should  be  in  this  imaginary 
pound.  In  the  instance  above  given,  the  as  contains  thirteen 
uncim.  But  supposing  the  testator  assigned  a  certain  number 
of  parts  to  some  of  his  heirs,  and  not  to  others;  as,  to  A  five 
parts,  to  B  six  parts,  and  then  made  G  a  co-heir,  but  without 
assigning  him  any  number  of  parts ;  the  law  supposed  the  tes- 
tator to  have  divided  his  pound  into  twelve  ounces  as  the 
standard  number,  and  gave  the  heir  to  whom  no  number  of 
parts  was  assigned  such  a  number  as  made  up  the  as.  In  this 
instance,  therefore,  G  would  have  one  ounce  or  part.  But  if 
the  whole  number  of  parts  expressly  given  exceeded  twelve, 
then  the  testator  was  supposed  to  have  been  measuring  out  his 
inheritance  by  the  double  as  (dupondius),  and  the  heir  to  whom 
no  express  number  was  given  took  the  number  of  parts  want- 
ing to  make  up  24.  If  the  parts  expressly  given  exceeded  24» 
then  the  tripondius,  containing  86  ounces,  was  the  measure» 
and  so  on.  The  testator  never  died  only  partly  testate ;  for 
whatever  he  gave  was  taken  to  make  up  the  whole  inheritance. 
If  his  testament  only  disposed  of  a  portion  of  his  property  in 
the  way  mentioned  in  the  text,  viz.  by  his  only  giving  six 
oimces  (semis)  to  his  heir,  and  his  instituting  only  one  heir, 
six  was  considered  to  be  the  number  of  ounces  he  wished  to 
have  in  the  as,  and,  therefore,  he  died  testate  as  to  all  his  pro- 
perty. If  he  did  not  use  any  expression  referring  to  the  ports 
of  an  as,  but  gave  his  heir  specific  things,  having  other  pro- 
perty besides,  what  he  did  g^ve  was  considered  to  represent 
what  he  did  not  give;  as,  for  instance,  if  a  man  possessed  large 
estates,  and  made  A  his  heir,  giving  him  one  farm,  and  named 
no  other  heir,  A  took  all  his  property ;  for  this  one  farm  was 
taken  to  be  a  description  of  the  whole. 

The  as  was  thus  divided :  uncia,  one  ounce ;  sextans,  one- 
sixth  of  an  as,  or  two  ounces ;  quadrans,  one-fourth,  or  three 
ounces;    triens,  one-third,  or  four  ounces;    quincunx,   five 
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ounces ;  semis,  one-half,  or  six  ounces ;  septunxy  seven  ounces ; 
bes,  contracted  from  bis  triens,  eight  ounces ;  dodrans,  con- 
tracted from  de  quadrans,  the  as  minus  a  quadrans,  nine 
ounces ;  dextans,  contracted  from  de  sextans,  ten  ounces,  and 
deunx,  eleven  ounces. 


6.  Si  plures  institiiaiitur,  ita  de- 
mom  partium  distribatio  necessaria 
est,  si  nolit  testator  eos  ex  aeqaia  par- 
tibus  heredes  esse;  satis  eoim  con- 
stat, nuUis  partibns  nominatis,  ex 
sBqnis  partibus  eos  heredes  esse. 
Partibus  autem  in  quoromdam  per- 
sonis  expressis,  si  qois  alius  sine 
parte  nominatus  erit,  si  quidem  ali- 
qoa  pars  assi  deerit,  ex  ea  parte 
heres  fiet;  et  si  plnres  sine  parte 
scripti  sunt,  omnes  in  eadem  partem 
ooneuzrenL  Si  yero  totus  as  com- 
pletus  sit,  in  dimidiam  partem  vocan- 
tur,  et  ille  vel  illi  omnes  in  alteram 
dimidiam:  nee  interest  primus  an 
medius  an  novissimus  sine  parte 
heres  scriptus  sit;  ea  enim  pars  data 
intelligitur,  quse  vacat. 


6.  If  several  heirs  be  appomted,  it 
is  not  necessary  that  the  testator 
should  specifj  their  several  shares 
unless  he  intends  that  they  should 
not  take  in  equal  portions.  For  if  no 
division  is  made,  the  heirs  clearly 
take  equal  portions.  But  if  the 
shares  of  some  should  be  specified, 
and  another  be  named  heir  without 
having  any  portion  assigned  him,  he 
will  take  the  fraction  that  may  be 
wanting  to  make  up  the  as.  And  if 
several  be  instituted  heirs  without 
having  any  portion  assigned  them, 
they  will  fdl  divide  this  fraction  be- 
tween them.  But,  if  the  whole  as  be 
given  among  those  whose  parts  are 
specifled,  and  there  be  then  no  frac- 
tion left,  then  they  whose  shares  are 
not  specified  take  one  moiety,  and 
he  or  they  whose  shares  are  specified 
the  other  moiety.  It  is  immaterial 
whether  the  heir,  whose  share  is  not 
specified,  hold  the  first,  middle,  or 
last  place  in  the  institution;  it  is 
always  the  part  not  specifically  given 
that  is  considered  to  belong  to  him. 

B.  xxviii.  5.  9. 12 ;  D.  xxviii.  5. 17,  pr.  and  3,  4 ;  D.  xxviii.  5.  20. 

From  this  paragraph  we  may  add  one  more  detail  of  the  sys- 
tem pursued  in  calculating  the  parts  of  the  inheritance.  If  the 
number  of  parts  expressly  given  amounted  exactly  to  twelve, 
and  there  was  an  heir  instituted  to  whom  no  parts  were  given, 
as  the  parts  given  neither  feU  short  of  the  as,  nor  broke  into 
the  dupondiuSy  it  was  necessary  to  make  some  arbitrary  regula- 
tion on  the  subject ;  and  that  adopted  was,  that  the  parts  ex- 
pressed should  be  taken  to  be  equal  to  those  not  expressed ; 
and  these  twelve  expressed  parts  should  cover  one-half  the 
inheritance. 


7.  Yideamus,  si  pars  aliqaa  vaoet, 
nee  tamen  quisqnam  sine  parte  sit 
heres  institutus,  quid  juris  sit,  veluti 
si  tres  ex  quartis  partibus  heredes 
scripti  sunt?  Et  constat  vacantem 
partem  singulis  tacite  pro  hereditaria 
parte  aecedere,  et  perinde  haberi  ao 


7.  Let  us  inquire  how  we  ought  to 
decide  in  case  a  part  remains  unbe- 
queathed,  and  yet  each  heir  has  his 
portion  assigned  him:  as,  if  three 
should  be  instituted,  and  a  fourth 
part  given  to  each.  It  is  clear,  in 
this  case,  that  the  undisposed  part 


288 


LIB.  II.    TIT.  XIV. 


si  ex  tertiis  partibus  heredes  scripti 
essent;  et  ex  diverso  si  plures  in 
portionibus  sint,  tacite  singulis  de- 
crescere,  ut  si  verbi  gratia  quatuor  ex 
tertiis  partibus  heredes  scripti  sint, 
perinde  habeantur  ao  si  unusqnisque 
ex  qnarta  parte  sciiptus  fuisset 


would  be  divided  among  them  in  pro- 
portion to  the  share  bequeathed  to 
each,  and  it  would  be  exactly  as  if 
each  had  had  a  third  part  assigned 
him.  And,  on  the  contnuy,  if  sereral 
heirs  are  instituted  with  such  por- 
tions as  in  the  whole  to  exceed  the 
aSf  then  each  heir  must  suffer  a  pro- 
portionate diminution;  for  example, 
if  four  are  instituted,  and  a  third  be 
given  to  each,  this  would  be  the  same 
as  if  each  of  the  written  heirs  bad 
been  instituted  to  a  fourth  only. 

D.  xxvii.  5. 18.  2,  and  seq. 

In  this  section  the  division  of  the  inheritance  is  into  definite 
fractional  parts,  as  one-third,  one-fourth,  one-fifth,  a  division 
the  testator  was  always  at  liherty  to  adopt.  If  we  were  to  use 
the  terms  derived  from  the  as,  and  state  the  same  case  as  that 
stated  in  the  text,  we  should  say,  that  if  the  testator  gave  a 
quadrans  to  three  persons,  he  would  therehy  make  his  as  to 
consist  of  nine  ounces  (which  he  was  quite  at  liherty  to  do), 
and  then  a  quadrans  would  give  a  third  of  the  inheritance ;  if 
he  gave  a  triens  to  four  persons,  he  would  make  his  as  to  con- 
sist of  sixteen  ounces,  and  then  a  triens  would  give  a  fourth  of 
the  inheritance. 


8.  £t  si  plures  unciaa  quam  duo- 
decim  distributie  sint,  is  qui  sine 
parte  institutus  est,  quod  dupondio 
deest  habebit;  idemque  erit,  si  du- 
pondius  expletus  sit.  Qu»  omnes 
partes  ad  assem  postea  revocantur, 
quamvis  sint  plurium  unciamm. 


8.  If  more  than  twelve  ounces  are 
bequeathed,  then  he  who  is  insti- 
tuted without  any  prescribed  share 
shall  have  the  amount  wanting  to 
complete  the  second  as;  and  so,  if 
all  the  parts  of  the  second  as  are 
already  bequeathed,  he  shall  have  the 
amount  necessary  to  make  up  the 
third  as.  But  all  these  parts  are 
afterwards  reduced  to  one  single  as, 
however  great  may  be  the  number  of 
ounces. 

D.  xxviii.  5. 18. 

The  concluding  sentence  of  the  section  means,  that  though, 
for  the  sake  of  calculating  the  parts,  we  go  heyond  the  as  to 
the  dupondius  or  tripondius,  yet  we  must  always  consider  the 
as  as  representing  the  inheritance.  For  example,  to  be  quite 
correct,  we  must  make  15-24ths  into  7j-12tlis,  so  that  the  por- 
tions of  the  inheritance  may  be  expressed  with  reference  to  the 
twelve  uncia  of  the  as. 


9.  Heres  pure  et  sub  conditione 
institui  potest,  ex  certo  tempore  aut 
ad  certum  tempus  non  potest,  veluti 


9.  An  heir  may  be  instituted  sim- 
ply or  conditionally,  but  not  from 
or  to  any  certain  period;  as,  after 
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post  qoinqueiuimin  qnam  xnoriar,  yel  five  years  from  my  death — or,  from 

ez  calendis  illis  vel  usque  ad  calen-  the  calends  of  such  a  month,  or  until 

das  illas  heres  esto.    Denique  diem  the  calends  of  such  a  month.    The 

a4Jectum  haberi  pro  snpervacuo  pla-  term  thus  added  is  considered  a  su- 

cet,  et  perinde  esse  ac  si  pure  heres  perfluity,  and  the  institution  is  treated 

institatus  esset.  exactly  as  if  unconditional. 

D.  xxviii.  5. 

If  the  institution  is  conditional,  all  those  rights  which 
otherwise  would  date  from  the  death  of  the  testator,  date  from 
the  accomplishment  of  the  condition.  When  the  condition  was 
accomplished,  the  heir  entered  on  the  inheritance,  and  then  hy 
this  aditio  (not  hy  the  accomplishment  of  the  condition)  his 
rights  were  carried  back  to  the  titae  when  the  testator  died. 
Heres  quandoque  adeundo  hereditatem  jam  tunc  a  morte, 
successisse  defuncto  intelligitur.     (D.  xxix.  2.  54.) 

It  was  a  principle  of  Boman  law  that  a  person  could  not  die 
partly  testate  and  partly  intestate ;  if  his  testament  was  valid 
at  all,  his  Jieredes  ab  intestato  were  entirely  excluded.  It  was 
also  a  rule  of  law,  that  a  person  who  once  became  heir,  could 
not  cease  to  be  heir.  Non  potest  {adjectus)  efficere^  ut  qui 
semel  heres  exstitit  desinat  heres  esse.  (D.  xxviii.  5.  88.) 
But  if  a  person  were  instituted  heir  from  a  certain  time,  there 
would  he  no  one  hut  the  fieredes  ab  intestato  to  take  in  the 
meantime,  and  they  must  cease  to  be  heirs  when  the  time 
arrived ;  if  the  institution  were  to  take  effect  only  up  to  a  certain 
time,  the  instituted  heir  would  cease  to  be  heir  at  Uie  expii'ation 
of  the  time,  and  the  heredes  ab  intestato  would  then  take  the 
inheritance.  This  would  be  making  the  testator  die  partly 
testate  and  partly  intestate,  and  therefore  the  law  did  not  permit 
such  an  institution.  Such  an  institution  would  also  have  of- 
fended against  the  second  rule  we  have  just  mentioned,  viz. 
that  a  person  who  had  once  been  heir  could  not  cease  to  be 
heir  (D.  xxviii.  6.  88),  whence  the  adage  semel  heres  semper 
heres  ;  whereas  in  the  first  case,  the  heredes  ab  intestato y  in 
the  second  the  instituted  heir,  would  cease,  at  the  end  of  a  certain 
time,  to  be  heir.  But  if  the  institution  were  conditional,  the 
heredes  ab  intestato  did  not  take  until  the  condition  was  ful- 
filled, but  were  excluded  hy  the  possibility  which  existed  at 
every  moment  of  time  that  the  testamentary  heir  would  he  able 
to  enter  on  the  inheritance  by  the  condition  being  accomplished. 
(See  D.  xxix.  2.  39.) 

The  text  speaks  of  certum  tempus ;  if  the  time  were  uncer- 
tain, if,  for  instance,  the  testator  said,  let  A  be  my  heir  from 
the  date  of  B's  death,  this  would  operate  to  make  the  institu- 
tion conditional.  Dies  incertus  conditionem  in  testamento 
facit.     (D.  XXXV.  1.  75.)     It  would  be  uncertiiin  whether  A 
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-would  outlive  B ;  but  if  during  A's  lifetime,  B  died,  which  he 
might  at  any  moment,  the  condition,  viz.  that  A  should  outlive 
him,  would  be  accomplished,  and  this  possibility  excluded  the 
heredes  ah  intestato. 

10.  Impossibilis  conditio  in  insd-  10.  An  impossible  condition  in  the 
tutionibus  et  legatis,  nee  non  fidei-      institution  of  heirs,  gift  of  legacies, 
commissis  et  libertatibus,  pro  non      creation  of  fideicommissa,  and   gifts 
scripta  habetnr.                                       of  freedom,  is  considered  as  not  in- 
serted at  all. 

D.  xxviii.  7. 1 ;  D.  xxviii.  7. 14. 

That  the  institution  was  regarded  as  unconditional  instead  of 
void,  when  the  condition  was  one  not  allowed  by  law,  must  be 
ascribed  to  the  anxiety  of  Romans  not  to  die  intestate,  and  the 
consequent  favour  with  which  the  law  regarded  any  means  of 
treating  a  will  as  valid.  An  obligation  containing  an  impossi- 
ble condition  would  be  void.     (Bk.  iii.  Tit.  9.  11.) 

Possihilis  est  quae  per  rerum  naturam  admitti  potest :  im- 
possibilis qua  non  potest.  (Paul.  Sent,  iii.  4.  2.  1.)  But  a 
thing  contrary  to  law,  or  to  boni  mores,  was  considered  as  im- 
possible as  if  it  were  impossible  per  rerum  naturam.  (Paul. 
Sent.  iii.  4.  2.) 

11.  Si  plures  conditiones  institu-  II.  When  several  conditions  are 
tioni  adscriptee  sunt,  siquidem  con-  attached  to  the  institution,  if  they 
junctim,  ut  puta  si  illud  et  illud  fac-  are  placed  in  the  conjunctive,  as,  if 
tum  erit,  omnibus  parendum  est ;  si  this  and  that  thing  be  done,  aU  the 
separatim,  velnti  si  illud  aut  illud  conditions  must  be  complied  with, 
factum  erit,  cuilibet  obtemperare  satis  But,  if  the  conditions  are  placed  in 
est.  the  disjunctive,  as,  if  this  or  that  be 

done,  it  will  be  sufficient  to  comply 
with  any  one. 

D,  xxviii.  7.  5. 

12.  liqnosnumquam  testator  vidit,  12.  A  testator  may  institute  persons 
heredes  institui  possunt,  veluti  si  his  heirs,  whom  he  has  never  seen, 
fratris  filios  peregri  natos,  ignorans  as,  his  brother's  sons,  bora  in  a 
qui  essent,  heredes  instituerit ;  igno-  foreign  country,  and  unknown  to 
rautia  enim  testantis  inutilem  insti-  him ;  for  the  want  of  this  knowledge 
tutionem  non  facit  will  not  vitiate  the  institution. 

C.  vi.  24.  11. 


Tit.  XV.    DE  VULGARI  SUBSTITUTIONE. 


Potest  antem  quis  in  testamento  A  man  by  testament  may  appoint 

suo  plures  gradus  heredum  facere,  ut      several  degrees  of  heirs  ;  as,  for  in- 
puta  si  ille  heres  non  erit  ill«  heres      stance,  if  so  and  so  will  not  be  my 


LIB.  II.    TIT.  XV.  291 

esto,  et  deinceps  in  qnantom  velit  heir,  let  so  and  so  be  my  heir.  And 
testator  substitnere  potest,  et  novis-  so  on  through  as  many  sabstitntions 
simo  loco  in  subsidiom  yel  servimi  as  he  shall  tbink  proper.  He  may 
necessariom  heredem  instituere.  even,  in  the  last  place,  and  as  an 

ultimate  resource,  institute  a  slave 
his  necessaiy  heir. 

D.  xxviii.  6.  30. 

Substitution  was  really  a  conditional  institution.  If  A  is 
not  my  heir,  if,  for  instance,  he  die  before  me,  I  appoint  B. 
The  extent  to  which  substitution  was  carried,  was  owing  to  the 
importance  attached  to  dying  testate ;  and  partly  also,  in  the 
time  of  the  emperors,  to  the  wish  to  guard  against  the  operation 
of  the  lex  Julia  et  Papia,  which  created  numerous  causes  of 
incapacity  to  take  under  testament,  and  gave  the  shares  of  those 
institutec^  but  incapable  to  take,  as  caduca,  to  the  public 
treasury. 

This  kind  of  substitution  is  termed  vulgaris^  as  opposed  to 
suhstitutio pupillarisy  the  subject  of  the  next  Title. 

1.  Et  plnres  in  unius  locum  pos-  1.  A  testator  may  substitute  seve- 

Bunt  substitui,  vel  unus  in  plurium,  ral  in  the  place  of  one,  or  one  in  the 
yel  singnli  singulis,  yel  invicem  ipsi  place  of  several,  or  one  in  the  place 
qui  heredes  instituti  sunt  of  each  one,  or  he  may  substitute 

the  instituted  heirs  themselves  reci- 
procally to  one  another. 

D.  xxviii.  6.  36.  1. 

Vel  invicem  ipsi  qui  heredes  instituti  sunt.  If  any  one 
instituted  heir  died  before  the  testator,  or  refused  to  take  his 
share  of  the  inheritance,  his  share  was,  in  fact,  undisposed  of. 
But  as  the  testator  was  always  supposed  to  have  disposed  of 
his  whole  estate  if  he  disposed  of  any  part,  this  share  was 
divided  among  all  those  who  entered  on  the  inheritance  in  pro- 
portions corresponding  to  the  share  given  them  by  the  will. 
Their  claim  to  this  was  called  the^w^  accrescendi.  But  a  tes- 
tator sometimes  produced  nearly  the  same  effect  as  the  law 
would  have  produced  for  him,  by  substituting  the  heirs  who 
entered  on  the  inheritance  in  the  place  of  those  who  did  not, 
thus  preventing  any  share  from  becoming  vacant.  The  effect 
was  nearly  the  same,  but  not  quite  so.  It  was  open  to  the 
substituted  heirs  to  refuse  the  inheritance  of  this  new  part,  which 
required  to  be  expressly  entered  on;  whereas,  if  they  once 
entered  on  the  share  given  them  by  the  testament,  they  could 
not  decline  accepting  any  further  portion  which  devolved  on 
them  by  the  jus  accrescendi,  (D.  xxix.  2.  86.)  Again,  the 
representatives  of  a  deceased  heir  received  his  portion  of  the  part 
given  by  the  jus  accrescendi.  But  only  those  living  at  the 
time  when  the  choice  of  entering  on  the  vacant  share  was 
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offered  them,  took  by  substitution  (D.  xxviii.  6.  23  ;  D.  xxriii. 
5.  59.  7),  the  benefit  of  substitution,  like  that  of  institution, 
being  personal.  The  laws  known  under  the  joint  name  of  the 
lex  Julia  et  Papia  Poppaa^  had  given  a  further  reason  for 
this  mode  of  mutually  substituting  the  heirs  to  each  other. 
By  these  laws  only  the  ascendants  and  descendants  of  the  tes- 
tator could  take  by  ih^jus  accrescendi,  and  the  childless  and 
the  unmarried  were  entirely  excluded.  These  laws,  however, 
had  been  in  a  great  measure  abrogated  by  Constantine  (C. 
viii.  58),  and  were  completely  so  by  Justinian  in  a.d.  534. 
(C.  vi.  51.)  It  is  further  to  be  observed,  that,  where  there 
were  more  than  two  persons  instituted,  the  devolution  would 
not  be  the  same  by  substitution  and  by  the  jas  accrescendi. 
Supposing  A,  6,  and  C  were  all  instituted  heirs,  and  6  sub- 
stituted to  A,  and  then  D  substituted  to  B ;  if  A  and  B  died, 
by  B  being  substituted  to  A,  the  shares  of  A  and  B  would  both 
go  to  D ;  but  by  the  Jus  accrescendi  (i.  e.  supposing  B  had 
not  been  substituted  to  A),  the  share  of  A  would  have  been 
vacant,  and  have  been  divided  between  D  and  C. 

2.  £t  si  ex  disparibus  partibos  he-  2.  If  a  testator,  lia>ing  instituted 
redes  scriptos  invicem   substituerit,      several    heirs  with   unequal  shares, 
et  nullam  mentionem  in    substitu-      substitute  them  reciprocally  the  one 
Uone  partium  habuerit,  eas  videtur      to  the  other,  and  make  no  mentioa 
in  substitutione  partes  dedisse  quas      of  the  shares  they  are  to  have  in  the 
in  institutione  expressit;  et  ita  divos      substitution,  he  is  considered  to  have 
Pius  rescripsiL                                          given  the  same  shares  in  the  substi- 
tution, which  he  gave  in  the  institu- 
tion; thus  the  Emperor  Antoninus 
decided  by  rescript. 

C.  vi.  26.  1. 

If  he  chose,  however,  to  specify  the  shares  they  were  to  take 
in  that  portion  to  which  they  were  substituted,  there  was  no 
necessity  that  they  should  be  the  same  shares  as  those  they 
were  to  take  by  the  institution. 

3.  Sed  si  instituto  heredi  et  cohe-  3.  If  a  co-heir  be  substituted  to 
redi  suo  substitute  dato  alius  substi-  any  instituted  heir,  and  a  third  per- 
tutus  fuerit,  divi  Severus  et  Antoni-  son  to  that  co-heir,  the  Emperors 
nus  sine  distinctione  rescripserunt  Severus  and  Antoninus  have  by  re- 
ad utramque  partem  substitutum  ad-  script  decided,  that  such  substituted 
mitti.  person  shall  be  admitted  to  the  por- 
tions of  both  without  distinction. 

D.  xxviii.  6.  41. 

A  testator  institutes  two  heirs,  A  and  B.  He  substitutes  B 
to  A,  but  not  A  to  B ;  to  B  he  substitutes  C.  Supposing 
neither  A  nor  B  take  the  inheritance,  C  will  take  the  part  of 
each,  utramque  partem,  and  will  take  it  without  any  distinc* 
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tion  {sine  distinctione)  as  to  what  was  the  order  in  which  the 
testament  was  drawn  up,  or  whether  A  or  B  first  dies  or  refuses 
or  becomes  incapable  of  taking  the  inheritance.  How  he 
would  take  the  part  of  B  is  clear  enough ;  but  if  B  died  or  re- 
fused the  inheritance  before  A,  how  would  0  take  A's  share 
by  the  jus  accrescendi  or  by  substitution  ?  He  did  so  by  the 
rule  substitutus  substituto  censetur  substitutus  instituto;  the 
person  substituted  to  the  substitute  is  considered  substituted  to 
the  instituted  heir ;  C  is  substituted  to  B,  who  is  substituted  to 
A>  aud  therefore  C  is,  by  what  was  termed  a  tacita  substitution 
substituted  to  A,  and  takes  his  part. 

4.  Si  serrum  aliennm  quis  patrem-  4.  If  a  testator  institute  the  slave 

familias  arbitratns,  heredem  scripse-  of  another  his  heir,  supposing  him 
rit,  et  si  heres  non  esset,  Msevium  ei  to  be  sui  juris,  and  if  he  does  not  be- 
substituerit,  isque  serrus  jussu  do-  come  his  heir,  he  substitutes  Maevius 
mini  adierit  hereditatem,  Msevius  in  in  his  place ;  then,  if  that  slave 
partem  admittitur.  Ilia  enim  verba  should  afterwards  enter  upon  the 
si  heres  non  erit,  in  eo  quidem  quem  inheritance  at  the  command  of  his 
alieno  juri  subjectum  esse  testator  master,  the  substituted  person,  Maa- 
scit,  sic  accipiuntur,  "si  neque  ipse  vius,  would  be  admitted  to  a  part, 
heres  erit,  neque  alium  heredem  effe-  For  the  words,  **  if  he  do  not  be- 
cerit  ;**  in  eo  vero  quem  patremfami-  come  my  heir,"  in  the  case  of  a  per- 
lias  esse  arbitratur,  illud  significant,  son,  whom  the  testator  knew  to  be 
**  si  hereditatem  sibi,  eive  ctyus  juri  imder  the  dominion  of  another,  are 
postea  subjectus  esse  coeperit,  non  taken  to  mean,  if  he  will  neither  be- 
acquisierit :"  idque  Tiberius  Ceesar  come  heir  himself,  nor  cause  another 
in  persona  Parthenii  servi  sui  con-  to  be  heir;  but  in  the  case  of  a  per- 
stituit.  son  whom  the  testator  supposed  to 

be  free,  the  words  mean,  if  the  heir 
will  neither  acquire  the  inheritance 
for  himself,  nor  for  him  to  whose 
dominion  he  may  afterwards  become 
subject.  This  was  decided  by  Tibe- 
rius CflBsar,  in  the  case  of  his  own 
slave  Parthenius. 

D.  zxviii.  5.  40,  41. 

The  j)ars  which  each  took  was  one-half.  (Theoph.  Par,) 
That  each  should  take  half  in  such  a  case  was  a  mere  arbitrary 
regulation,  formed  on  no  principle  of  law,  but  only  meeting,  as 
was  supposed,  the  equity  of  the  case.  It  seemed  hard  that 
the  master  of  the  slave  should  lose  all  benefit  from  the  institu- 
tion, when  the  words  of  the  testament  gave  him  the  whole  in- 
heritance, and  hard  that  the  instituted  heir  should  take  nothing 
when  the  master  of  the  slave  was  profiting  by  a  mistake  of  the 
testator.  Accordingly  Tiberius  decided  that  each  should  have 
half. 


»94 


LIB.  n.    TIT.  XVL 


Tit.  XVI.    DE  PUPILLAKI  SUBSTITUTIONE. 


liberis  stiis  impuberibns  quos  in 
potestate  quis  habet,  non  solom  ita 
nt  supra  dbdmixs  substituere  potest, 
id  est  at,  si  heredes  ei  non  extite- 
lint,  alius  ei  sit  here»,  sed  eo  amplios 
Qt  etsi  heredes  ei  exiiterint  et  adhuc 
impuberes  mortui  fucrint,  sit  eis  ali- 
quis  heres,  yeluti  si  quis  dicat  hoc 
mode :  Tiiius  filius  meus  beres  mihi 
esto ;  si  filius  meus  heres  mihi  non 
«rit,  sive  heres  erit  et  prius  moria- 
tur  quam  in  suam  tutelam  Yenerit, 
tunc  Seios  heres  esto.  Quo  casu,  si 
quidem  non  extiterit  heres  filius,  tunc 
subsUtutus  patii  fit  heres ;  si  vero  ex- 
titerit heres  filius  et  ante  pubertatem 
decesserit,  ipsi  fiUo  fit  heres  substi- 
tutus ;  nam  moribus  insUtutum  est  ut, 
cum  €aus  setatis  filii  sint,  in  qua  ipsi 
sibi  testamentum  facere  non  possunt, 
parentes  eis  facianU 


A  testator  can  substitute  an  heir  in 
place  of  his  children,  under  the  age 
of  puberty,  and  in  his  power,  not 
only  in  the  manner  we  haye  just 
mentioned,  namely,  by  appointing 
some  other  person  his  heir  in  ease 
his  children  did  not  become  his 
heirs ;  but  also,  if  they  do  become  his 
heirs,  but  die  under  the  age  of  pu- 
berty, he  may  substitute  another 
heir;  as  for  example,  "•  let  Titius,  my 
son,  be  my  heir,  and,  if  he  should  not 
become  my  heir,  or,  becoming  my 
heir,  should  die  before  he  comes  to 
be  his  own  master,  i.e.  before  he  ar- 
rives at  puberty,  let  Seius  be  my 
heir."  In  this  case,  if  the  son  do 
not  become  the  testator's  heir,  the 
substituted  heir  is  heir  to  the  father ; 
but,  if  the  son  becomes  heir,  and 
then  dies  under  the  age  of  puberty» 
the  substituted  heir  is  then  heir  to 
the  son.  For  custom  has  established, 
that  parents  may  make  testaments 
for  their  children,  who  are  not  of  an 
age  to  make  testaments  for  them- 
selves. 

Gai.  ii.  179,  180. 

A  child  under  the  age  of  puherty  might  be  sui  Juris,  and  so 
have  the  legal  capability  of  making  a  testament ;  his  status 
might  be  such  as  to  give  him  the  test amenti /actio,  but  he  would 
not  have  the  power  of  exercising  his  right  to  make  a  testament, 
according  to  the  distinction  between  a  right  and  the  power  of 
availing  one's  self  of  the  right,  so  often  met  with  in  Roman 
law.  If  this  child,  then,  died  before  attaining  fourteen  yecirs, 
he  would  necessarily  die  intestate,  which  in  Soman  eyes  was  so 
great  a  misfortune  for  any  one,  that  the  father  of  the  child  was 
permitted  to  make  the  child's  testament,  but  only  as  a  part  and 
as  accessory  to  his  own ;  except  in  the  case  of  a  soldier,  who 
might  make  a  child's  testament  without  making  one  for  him- 
self. (D.  xxviii.  6.  2.)  The  right  to  make  a  child's  testament 
depended  on  the  possession  of  the  patria  potestas,  and  could 
only  be  exercised  with  regard  to  those  children  who  were  in  the 
father  8  power. 

In  the  words  si  filius  meus  heres  mihi  non  erit,  sive  heres  erit 
et  prius  moriatur,  we  have  an  instance  both  of  the  vulgar  and 
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the  pupillary  substitution.  It  was  long  a  vexed  question  among 
the  jurisprudents  (Cic.  de  Orat.  1.  39.  57),  whether,  if  one  only 
was  expressed,  the  other  was  implied ;  whether,  for  instance, 
if  the  words  si  Jilius  mens  heres  mihi  non  erit  stood  alone, 
and  the  child  became  heir  but  died  under  the  age  of  puberty, 
the  substituted  heir  would  take  as  if  he  had  been  substituted  by 
pupillary  substitution.  Marcus  Aurelius  terminated  the  doubt 
by  deciding  that  each  substitution  implied  the  other  (D.  xxviii. 
6.  4),  so  that,  when  the  son  was  instituted  heir,  the  person 
substituted  to  him  by  pupillary  substitution  was  considered  as 
substituted  to  him  by  vulgar  substitution  ;  and,  conversely,  the 
person  substituted  by  vulgar  substitution  was  considered  as 
substituted  by  pupillary  substitution,  unless,  in  either  case,  the 
testator  had  expressed  a  wish  to  the  contrary. 

1.  Qua  ratione  excitati,  etiam  con-  1.  Guided  by  a  similar  principle, 
Btiiutionem  posuimus  in  nostro  co-  we  have  also  inserted  a  constitution 
dice,  qua  prospectum  est,  ut  si  mente  in  our  code,  which  provides  that,  if  a 
captos  habeant  filios  vel  nepotes  vel  man  have  children,  grandchildren, 
pronepotes  cujuscnmque  sezus  vel  or  great-grandchildren,  out  of  their 
gradus,  liceat  eis,  etsi  puberes  sint,  right  minds,  of  whatever  sex  or  de- 
ad exemplum  pupillaris  substitutionis  gree,  he  may  substitute  certain  per- 
eertas  personas  substituere ;  sin  au-  sons  as  heirs  in  place  of  such  chil- 
tem  resipuerint,  eamdem  substitu-  dren,  on  the  analogy  of  pupillary 
tionem  infirmari,  et  hoc  ad  exemplum  substitution,  although  they  have  at- 
pupillaris  substitutionis,  qusQ  post-  tained  the  age  of  puberty.  But  if  they 
quam  pupillus  adoleverit,  infirmatur.  regain  their  reason,  the  substitution 

is  void,  on  the  analogy  of  pupillary 
substitution,  which  ceases  to  operate 
when  the  minor  attains  to  puberty. 

C.  vi.  26.  0 ;  D.  xxviii.  6. 14. 

This  kind  of  substitution  is  termed  by  the  commentators 
quasi'jpupillaris  or  exeniplaris,  because  made  ad  exemplum 
pupillaris  substitutionis.  The  power  here  given  differs  from 
that  of  making  a  child's  testament  in  two  points :  (1),  it  could 
be  made  by  any  ascendant,  whether  paternal  or  maternal, 
and  not  only  by  the  paterfamilias ;  and  (2),  the  testator 
could  not  substitute  any  one  he  pleased.  He  was  obliged  to 
appoint  one  among  certas  personas^  viz.  one  of  the  descend* 
ants  of  the  insane,  and,  if  there  were  none,  then  one  of  his 
brothers.  If  he  had  no  brother,  the  choice  of  the  testator  was 
then  unrestrained.     (C.  vi.  26.  9.) 

If  for  any  other  cause  than  insanity  a  descendant  were  inca- 
pable of  making  a  testament,  the  emperor  would,  if  he  thought 
fit,  give  a  licence  to  the  head  of  the  family  to  make  a  testament 
lor  him.     (D.  xxviii.  6.  43.) 

2.  Igitur  in  pnpillari  substitutione  2.  In  a  pupillary  substitution,  made 
secundum  pnefatom  modum  ordinata      in  the  way  we  have  mentioned,  there 
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duo  quodaxnmodo  sunt  testamenta, 
alterum  patris,  alterum  filli,  tanqaam 
si  ipse  filius  sibi  heredem  instituisset, 
aut  certe  nnum  est  testamentum  dua- 
rum  causaram,  id  est,  duarom  here- 
ditatum. 


are  in  a  manner  two  testaments,  one 
of  the  father,  the  other  of  the  son, 
as  if  the  son  had  instituted  an  heir 
for  himself;  or  at  least  there  is 
one  testament,  operating  on  two  ob- 
jects, that  is  two  inheritances. 


Gai.  ii.  180. 


3.  Sin  autem  quis  ita  formidolosus 
sit,  ut  timeret  ne  filius  ejus  pupillus 
adhuc,  ex  eo  quod  palam  substilutum 
accepit,  post  obitum  ejus  periculo  in- 
sidiarum  subjiceretur,  vulgarem  qui- 
dem  substitutionem  palam  facere  et 
in  primis  testamenti  partibus  debet ; 
illam  autem  substitutionem  per 
quam,  etsi  heres  extiterit  pupillus  et 
intra  pubertatem  decesserit,  substi- 
tutus  vocatur,  separatim  in  inferiori- 
bus  partibus  scribere,  eamque  partem 
proprio  lino  propriaque  cera  con- 
sign are,  et  in  priore  parte  testamenti 
cavere,  ne  inferiores  tabulse  vivo  filio 
et  adhuc  impubere  aperiantur.  Illud 
palam  est,  non  ideo  minus  valere  sub- 
stitutionem impuberis  filii,  quod  in 
iisdem  tabulis  scripta  sit  quibus  sibi 
quiaque  heredem  instituisset,  quam- 
vis  pupillo  hoc  periculosum  sit. 


8.  If  a  testator  be  so  apprehensive 
as  to  fear  lest,  after  his  death,  his 
son,  being  yet  a  pupil,  should  be  ex- 
posed to  the  risk  of  having  designs 
formed  against  him,  from  another 
person  being  openly  substituted  to 
him,  he  ought  to  make  openly  a  vul- 
gar substitution,  and  insert  it  in  the 
first  part  of  his  testament;  and  to 
write  the  substitution,  by  which  a 
substituted  heir  is  called  to  tlie  in- 
heritance, if  his  son  should  become 
an  heir  and  then  die  under  tlie  age  of 
puberty,  by  itself,  and  in  the  lower 
part,  which  part  ought  to  be  sepa- 
rately tied  up  and  sealed :  and  he 
ought  also  to  insert  a  clause  in  tlie 
first  part  of  his  testament,  forbidding 
the  lower  part  to  be  opened,  while 
his  son  is  alive,  and  within  the  age  of 
puberty.  Of  course  a  substitution  to 
a  son  under  the  age  of  puberty  is  not 
less  valid  because  written  on  the 
same  tablet  in  which  the  testator  has 
instituted  him  his  heir,  whatever  dan- 
ger it  may  involve  to  the  pupil. 


Gai.  ii.  181. 


4.  Non  solum  autem  heredibus  in- 
stitutis  irapuberibus  liberis  ita  substi  - 
tnere  parentes  possunt,  ut  etsi  heredes 
eis  extiterint  et  ante  pubertatem  mor- 
tui  fuennt,  sit  eis  heres  is  quem  ipsi 
voluerint;  sed  etiam  exheredatis:  ita- 
que  eo  casu,  si  quid  pupillo  ex  heredi- 
tatibus  legatisve  aut  donationibas  pro- 
pinquorum  atque  amicorum  acquisi- 
tum  fuerit,  id  omne  ad  substitutum 
pertinebit.  Qufficumque  diximus  de 
substi tutione  impuberum  liberorum 
vel  heredum  institutorum  vel  exliere- 
datorum,  eadem  etiam  de  postumis 
intelligimus. 


4.  Parents  may  not  only  substitute 
to  their  children  under  the  age  of 
puberty,  so  that  if  such  children  be- 
come their  heirs,  and  die  under  the 
age  of  puberty,  any  one  whom  the 
testator  pleases  shall  be  made  their 
heir,  but  they  may  also  substitute 
to  their  disinherited  children;  and 
therefore,  in  such  a  ca.se,  whatever 
a  disinherited  child,  within  the  age 
of  puberty,  may  have  acquired  by 
succession,  by  legacies,  or  by  gift 
from  relations  and  friends,  will  all 
become  the  property  of  the  substi- 
tuted heir.  All  we  have  said  con- 
cerning the  substitution  of  pupils,  in- 
stituted heirs,  or  disinherited  chil- 
dren, is  applicable  also  to  posthumous 
children. 
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Gai.  ii.  182,  183. 

It  was  not  because  he  instituted  a  child  in  his  own  testa- 
ment that  a  paterfamilias  could  make  the  testament  of  that 
child,  but  because  the  child  was  in  his  power,  and  hence  he 
could  make  the  testaments  even  of  children  whom  he  dis- 
inherited. Grandchildren  and  other  descendants  could  also  be 
made  subject  to  a  pupillary  substitution  by  their  grandfather, 
if  they  were  immediately  in  his  power,  that  is,  if  their  own 
father  was  dead  or  emancipated. 

It  was  necessary  that  the  child  should  be  under  the  power  of 
the  father  at  the  time  of  making  the  testament,  and  also  at 
that  of  the  father  s  death.  No  testator  could,  therefore,  sub- 
stitute to  an  emancipated  child.  (D.  xxviii.  6.  2.)  If,  after 
the  child  became  sui  juris,  he  was  arrogated,  this  vitiated  the 
substitution ;  but  the  person  who  arrogated  him  was  obliged  to 
give  security  that  if  the  child  died  under  the  age  of  puberty,  he 
would  give  up  to  the  substituted  heir,  or  to  the  heredes  legitimi 
if  no  one  was  substituted,  all  that  would  have  come  to  the 
pupil  if  the  substitution  had  remained  valid.  It  is,  perhaps, 
hardly  necessary  to  observe,  that  in  every  case  of  pupillary  sub- 
stitution, the  substituted  heir  took  not  only  what  the  pupil  re- 
ceived irom  the  father,  but  all  that  the  pupil  would  have  had  to 
dispose  of  by  testament,  if  he  had  been  capable  of  making  a 
testament. 

5.  liberis  antem  snis  testamentum  5.  No  parent  can  make  a  testa- 
nemo  faoere  potest,  nisi  et  sibi  facial ;  ment  for  his  children,  unless  he  also 
nam  pnpiUare  testamentum  pars  et  make  a  testament  for  himself:  for 
sequela  est  patemi  testamenti,  adeo  the  papillary  testament  is  a  part  of, 
nt  si  patris  testamentum  non  valeat,  and  accessory  to,  the  testament  of  the 
nee  fiUi  quidem  valebit.  parent,  so  much  so,  that  if  the  testa- 
ment of  the  father  is  not  valid,  nei- 
ther is  that  of  the  son. 

D.  xxviii.  6.  2.  1. 

The  two  testaments  were  generally  contained  in  the  same 
instrument ;  but  a  testator  might,  if  he  pleased,  make  his  son's 
testament  by  a  different  instrument,  or  might  even  make  it  by 
verbal  nuncupation,  although  his  own  testament  was  written. 

6.  Yel  singulis  autem  liberis,  vel  ei  6.  A  parent  may  make  a  pupillary 
qui  eorum  novissimus  impubes  morie-  substitution  to  each  of  his  children, 
tnr,  Bubstitui  potest :  singulis  qui-  or  to  him  who  shall  die  the  last  un- 
dem  si  neminem  eorum  intestato  de-  der  the  age  of  puberty ;  to  each,  if 
cedere  voluit,  novissimo  si  jus  legiti-  he  be  unwilling  that  any  of  them 
manim  hereditatum  integrum  inter  should  die  intestate ;  to  the  last  who 
eos  cnstodiri  velit.  shall  die  within  the  age  of  puberty, 

if  he  wish  that  the  order  of  legiti- 
mate succession    should    be  rigidly 
preserved  among  them. 
D.  xxviii.  6.  37. 
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7.  Substituitur  antem  impuberi  aut 
nominatim,  veluU  Titius,  ant  gene- 
raliter,  ut  quisquis  mibi  herea  exit : 
quibus  verbis  vocantur  ex  substitu- 
tione,  impnbere  mortao  filio,  qui  et 
ei  Boripti  sunt  heredes  et  extitenint, 
et  pro  qua  parte  heredes  facti  sunt 


7.  A  substitution  may  be  made  to 
a  child  under  the  age  of  puberty,  by 
name,  as,  "  let  Titius  be  heir;"  or  ge- 
nerally ;  for  instance,  "  whoever  shall 
be  my  heir."  By  these  latter  words, 
all  are  called  to  the  inheritance  by 
substitution,  on  the  death  of  the  son 
under  the  age  of  puberty,  who  have 
been  instituted,  and  have  become 
heirs  to  the  father,  and  each  in  pro- 
portion to  the  share  assigned  to  him 
as  heir. 


D.  xxviii.  6.  8.  1. 


Quisquis   tnihi  heres  erit^  heres  filio  meo  impuberi  esto^ 
would  be  the  full  expression. 


8.  Masculo  igitur  usque  ad  qua- 
tuordecim  annos  substitui  potest,  fe- 
minsB  usque  ad  duodecim  annos;  et 
si  hoc  tempus  excessennt,  substitutio 
evanescit. 


8.  A  substitution  may  then  be  made 
to  males,  up  to  tlie  age  of  fourteen  ; 
and  to  females,  up  to  that  of  twelve 
years  :  this  age  once  passed,  the  sub- 
stitution is  at  end. 


D.  xxviii.  6.  14. 

The  father  could  not  extend  the  time  beyond  fourteen  years, 
but  he  could  make  it  less ;  as,  for  example,  sifilius  vieus  intra 
decimum  annum  decesserit. 

The  substitutio  pujpillaris  would  be  at  end  not  only  by  the 
pupil  attaining  the  age  of  puberty,  but  by  his  undergoing  a 
capitis  deminutio  before  the  age  of  puberty,  or  dying  before 
his  father,  as,  in  either  of  these  cases,  it  would  be  impossible 
he  should  maJce  a  testament.  Or,  again,  if  no  one  entered  on 
the  father  s  inheritance,  or  the  father's  testament  was  in  any 
way  made  inoperative,  the  testament  of  the  son  was  void,  be- 
cause it  was  on  the  validity  of  the  testament  of  the  father  that 
the  validity  of  the  testament  of  the  son  depended. 


9.  Extraneo  vero  vel  filio  puberi 
heredi  institnto  ita  substituere  nemo 
potest,  ut  si  heres  extiterit  et  intra 
aliquod  tempus  decesserit,  alius  ei  sit 
heres ;  sed  hoc  solum  permissum  est, 
ut  eum  per  fideicommissum  testator 
obliget  alii  hercditatem  ejus  vel  totam 
vel  pro  parte  restituere:  quod  jus 
quale  sit,  suo  loco  trademus. 


9.  After  having  instituted  a  stranger 
or  son  of  fuU  age,  a  testator  cannot 
then  go  on  to  substitute  another 
heir  to  him,  if  he  dies  within  a  cer- 
tain time.  AH  that  is  allowed  is, 
to  oblige,  by  a  fideicommissum^  the 
person  instituted  to  give  up  all  or  a 
part  to  a  third  person.  What  the 
law  is  on  this  point  we  will  explain 
in  its  proper  place. 


Gai.  ii.  184. 


It  is  to  be  observed  that,  in  ^  Jideicommissum,  the  testator 
does  not  attempt  to  deal  with  the  inheritixnce  of  another;  he 
only  regulates  tlie  transmission  of  his  own. 
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Tit.  XVII.     QUIBUS  MODIS  TESTAMENTA 
INFIRMANTUB. 


Testaxnentmn  jure  factnm  usque  A  testament,  legally  made,  remains 

adeo  yalet  donee  rumpatur  initumve      valid,  until  it  be  either  revoked  or 
fiat  rendered  ineffectual. 

If  something  were  originally  wanting  to  the  validity  of  the 
testament,  it  was  spoken  of  as  being  injustum,  non  jure 
factum,  imperfectum,  if  some  formality  were  wanting,  or  nul- 
lius  momenti  if  a  child  were  not  properly  disinherited.  But  it 
might  be  quite  valid  when  made,  and  subsequently  lose  its 
effect ;  in  such  a  case  it  was  either  ruptum,  i.  e.  its  force  was 
broken,  it  was  revoked,  either  by  agnation  of  a  stiu€  heres,  or 
by  a  subsequent  testament ;  or  it  was  irritum,  rendered  useless 
by  the  testator  undergoing  a  change  of  status,  or  by  no  one 
entering,  under  it,  on  the  inheritance.  In  this  last  case  it  was 
specially  said  to  be  destitutum;  but  the  general  expression 
irritum  was  applied,  as  well  as  the  more  particular  term 
destitutum,  to  a  testament  that  had  been  abandoned. 

We  have  no  term  nearer  to  ruptum  than  revoked;  but  it 
does  not  express  it  very  accurately,  as  the  rupture  of  the  tes- 
tament might  be  something  quite  independent  of  the  testator  s 
will,  whereas  revocation  properly  implies  a  voluntary  act  of  the 
testator.  We  have  hitherto,  in  order  to  keep  up  the  metaphor, 
translated  it  '"  the  force  of  the  testament  is  broken ;"  but  this 
paraphrase  is  too  cumbrous  to  be  retained  when  the  expression 
occurs  frequently. 

I.  Kurapitur  autem  testamentum,  1.  A  testament  is  revoked  when 
cnm  in  eodem  statu  manente  testa-  the  testator  still  remaining  in  the 
tore  ipsius  testamenti  jus  vitiatur.  same  staiw^  the  effect  of  the  testa- 
Si  quis  enim  post  factnm  testamen-  mentis  destroyed;  for  if,  after  making 
tum  adoptaverit  sibi  filium  per  impe-  his  testament,  he  arrogates  a  person 
ratorem,  eum  qui  est  sui  juris,  aut  sui  juris  by  licence  from  the  emperor, 
per  preetorem  secundum  nostram  or,  in  the  presence  of  the  prsetor, 
constitutionem,  euro  qui  in  potestate  and  by  virtue  of  our  constitution, 
parentis  fuerit,  testamentum  ejus  adopts  a  child  under  the  power  of  his 
rumpitur  quasi  adgnatione  sui  he-  natural  parent,  then  the  testament 
redis.  would  be  revoked  by  this  quasi-agna- 

tion  of  a  suiu  heres, 

Gai.  ii.  138,  and  foil. 

We  have  already  seen  how  the  rupture  of  the  testament 
might  be  avoided  by  instituting  or  disinheriting  posthumous 
children  and  quasi-postumi.  But  when  a  new  suns  heres 
came  into  the  family  by  the  civil  agnation  produced  by  adop- 
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tion  or  arrogation,  the  stricter  law  of  the  time  of  Gaius  pro- 
nounced that  the  testament  was  inevitably  revoked.  But  in 
the  times  of  the  later  jurists,  if  the  new  suus  heres  had  been 
instituted  by  anticipation,  the  testament  was  considered  as  not 
revoked  (D.  xxviii.  2.  23),  and  it  was  only  when  he  had  been 
omitted  or  disinherited,  that  the  rule  making  the  testament  of 
no  effect  was  allowed  to  prevail.  And  Justinian  seems  here  to 
countenance  the  opinion  by  omitting  the  word  omnimodo,  which 
Gaius  adds  to  rumpitur, 

2.  Posteriore    quoque    testaraento  2.  A  former  testament  is  equally 

quod  jure  perfectum  est,  superius  revoked  by  a  subsequent  one  made 
rumpitur ;  nee  interest  extiterit  ali-  as  the  law  requires,  nor  does  it  sig- 
quis  beres  ex  eo,  an  non :  hoc  enira  nify  whether  under  the  new  testa- 
solum  spectatur,  an  aliquo  casu  ex-  ment  any  one  becomes  heir  or  not ; 
istere  potuerit  Ideoque  si  quis  ant  the  only  question  is,  whether  there 
noluerit  heres  esse,  aut  vivo  testatore  could  have  been  an  heir  under  it : 
aut  post  mortem  ejus  ante  quam  he-  therefore,  if  an  instituted  heir  re- 
reditatem  adiret  decesserit,  aut  con-  nounces,  or  die,  either  during  the 
ditione  sub  qua  heres  iiistitutus  est  life  of  the  testator,  or  after  the  tes- 
defectus  sit,  in  his  casibus  paterfami-  tator*»  death,  but  before  the  heir  can 
lias  intestatus  moritur :  nam  et  prius  enter  upon  the  inheritance,  or  if  his 
testamentum  non  valet  ruptum  a  pos-  interest  terminates  by  the  failure  of 
teriore,  et  posterius  seque  nullas  ha-  the  condition  under  which  he  was  in- 
bet  vires,  cum  ex  eo  nemo  heres  ex-  stituted, — in  any  of  these  cases,  the 
titerit  testator  dies  intestate;  for  the  first 

testament  is  invalid,  being  revoked 
by  the  second,  and  the  second  is  of 
as  little  force,  as  there  is  no  heir 
under  it. 

Gai.  ii.  144. 

If  the  heir  instituted  in  a  second  testament  would  have  taken 
as  heres  ab  intestato,  the  second  testament,  although  it  might 
be  not  formally  made  {jure  perfectum) ,  was  still  held  valid, 
as  an  expression  of  the  last  will  of  the  deceased,  who  died  in- 
testate indeed,  but  whose  wishes  were  binding  on  the  heir. 
(D.  xxviii.  3.  2 ;  C.  vi.  23.  21.  3.) 

The  two  modes  mentioned  in  the  text  by  which  a  testament 
could  be  revoked  are  the  agnation  of  a  suus  heres  and  the 
making  a  subsequent  testament.  But  the  testator  could  also 
revoke  it  by  tearing  or  defacing  it,  or  by  signifying  a  wish  to 
have  it  revoked  before  three  witnesses,  or  by  a  formal  deed, 
provided,  in  this  last  case,  that  ten  years  intervened  between  the 
making  the  testament  and  the  testator's  death.  Theodosius 
had  enacted  that  a  testament  should  be  always  invalid  after  ten 
years  had  expired  from  the  time  of  its  being  made.  Justinian 
allowed  testaments  to  remain  valid  for  any  length  of  time,  but 
retained  the  effect  of  the  lapse  of  time  in  the  one  case  of  the 
testator  signifying  his  wish  to  have  his  testament  revoked. 
(C.  vi.  23.  27.) 
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When  it  is  said  that  a  subsequent  testament  to  revoke  a  prior 
one  must  be  regularly  made,  it  must  be  understood  that,  in  the 
case  of  soldiers,  their  privilege  of  making  a  testament  in  any 
way  they  pleased  would  permit  them  to  revoke  a  prior  testa- 
ment by  any  testament  that  expressed  their  intentions. 


3.  Sed  et  si  qnis  priore  testamento 
jure  perfecto,  posterins  seque  jure 
fecerit,  etiamsi  ex  certis  rebus  in  eo 
heredem  instituerit,  superius  testa- 
mentum  sublatum  esse  divi  Severus 
et  Antoninus  rescripserunt.  Cnjus 
constitutionis  verba  inseri  jussimus, 
cum  aliud  quoque  prfeterea  in  ea  con- 
Btitutione  expressum  est  "  Impe- 
ratores  Severus  et  Antoninus  Coc- 
ceio  Campano :  Testamentum  se- 
cundo  loco  factum,  licet  in  eo  certa- 
mm  rerum  heres  scriptus  sit,  perinde 
jure  valere  ac  si  rerum  mentio  facta 
non  esset ;  sed  teneri  beredem  scrip- 
turn  ut  contentus  rebus  sibi  datis,  aut 
suppleta  quarta  ex  lege  Falcidia,  be- 
reditatem  restituat  bis  qui  in  priore 
testamento  scripti  fuerant,  propter 
inserta  verba  secundo  testamento, 
quibus  ut  valeret  prius  testamentum 
expres8imi  est,  dubitari  non  oportet." 
£t  ruptum  quidem  testamentum  boo 
modo  efficitur. 


3.  If  any  one,  after  having  made  a 
valid  te8lameDt,makes  another  equally 
valid,  although  the  heir  is  instituted 
therein  for  certain  particular  things 
only,  yet,  as  the  Emperors  Severus 
and  Antoninus  have  decided  by  a 
rescript,  the  first  testament  is  con- 
sidered to  be  thereby  destroyed.  We 
have  ordered  the  words  of  this  con- 
stitution to  be  here  inserted,  as  it 
contains  a  further  provision.  **  The 
Emperors  Severus  and  Antoninus  to 
Cocceius  Gampanus :  a  second  tes- 
tament, although  the  heir  named  in 
it  be  instituted  to  particular  things 
only,  shall  be  as  valid  as  if  the  things 
had  not  been  specified,  but  unques- 
tionably the  heir  instituted  in  the 
second  testament  must  content  him- 
self either  with  the  things  given  him, 
or  with  the  fourth  part,  made  up  to 
him  according  to  the  Falcidia  lex, 
and  shall  be  bound  to  restore  the 
rest  of  the  inheritance  to  the  heirs 
instituted  in  the  first  testament,  on 
account  of  the  words  inserted  in  the 
second,  by  which  it  is  declared,  that 
effect  shaU  be  given  to  the  first  tes- 
tament." It  is  in  this  manner  that  a 
testament  is  revoked. 


D.  xxxvi.  1.  29. 

It  was  not  the  lex  Falcidia,  but  the  senatus-consultum  Pe- 
gasianum,  by  which  this  fourth  was  in  such  a  case  given  to  the 
heir.     (See  Tit.  23.  5.) 

If  the  heir  were  instituted  for  a  part  only,  certa  res,  he 
would  by  law  be  instituted  for  the  whole,  as  no  one  could  die 
partly  testate ;  but  if  in  the  second  testament  it  were  expressed 
that  the  first  should  be  valid,  this  would  be  the  same  as  impos- 
ing a  Jideicommissum  on  the  heir  under  the  second  testament, 
the  terms  of  the^  Jideicommissum  being  contained  in  the 
first  testament. 

4.  Alio  quoque  modo  testamenta  4.  Testaments    validly  made    are 

jure  facu  infirmantur,  veluti  cum  is      also  invalidated  in  another  way,  viz. 
qui  fecit  testamentum,  capite  demi-      if  the  testator  suffer  a  capitis  demi- 
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nntos  sit.    Quod  quibus  modis  acci- 
dat,  piimo  libro  retulimus. 


nutio.  We  have  shown  in  the  First 
Book  nnder  what  circumstances  this 
may  happen. 


Gai.  iL  145. 


As  it  was  from  civil  status  that  a  testator  s  power  of  maldiig 
a  testament  proceeded,  any  change  in  this  was  held  to  invalidate 
any  exercise  of  the  power  made  before  the  change. 


5.  Hoc  autem  casu  irrita  fieri  testa- 
menta  dicuntur,  cam  alioquin  et  quae 
rumpantur  irrita  fiant,  et  quae  statim 
ab  initio  non  jure  fiunt  irrita  sunt,  et 
ea  quffi  jure  facta  sunt  et  postea 
propter  capitis  deminutionem  irrita 
fiunt,  possumus  nihilominus  rupta 
dicere;  sed  quia  sane  commodius 
erat  singulas  causas  singulis  appella- 
tionibus  distingui,  ideo  quoedam  non 
jure  facta  dicuntur,  quedam  jure 
-  facta  rompi  vel  irrita  fieri. 


5.  In  such  a  case  testaments  are 
said  to  become  inefiectual,  although 
those  which  are  revoked,  or  which, 
from  the  beginniug,  were  not  legally 
valid,  may  equally  well  be  termed  in- 
efiectual. We  may  also  term  those 
testaments  revoked,  which,  being  at 
first  legally  made,  are  afterwards  ren- 
dered inefiectual  by  a  capitis  dend- 
nvtio.  But,  as  it  is  more  convenient 
to  distinguish  by  different  terms  each 
cause  that  invalidates  a  testament, 
some  are  said  to  be  irregularly  made, 
and  others,  regularly  made,  to  be  re- 
voked or  rendered  iDefilectua]. 


Gai.  ii.  140. 


Under  irrita  testamenta,  we  must  include  those  which  the 
jurisconsults  termed  destituta,  i.  e.  abandoned,  by  no  one  enter- 
ing on  the  inheritance. 


6.  Non  tamen  per  omnia  inutilia 
sunt  ea  testamenta,  quse  ab  initio 
jure  facta  propter  capitis  deminu- 
.tionem  irrita  facta  sunt  Nam  si 
septem  teslium  signis  signata  sunt, 
potest  scriptus  heres  secundum  ta- 
bulas  testament!  bonorum  posses- 
sionem agnoscere,  si  modo  defunctus 
et  civis  Romanus  et  suib  potestatis 
mortis  tempore  fuerit:  nam  si  ideo 
irritnm  factum  sit  testamentum,  quia 
civitatem  vel  etiam  libertatem  testa- 
tor amisit,  aut  quia  in  adoptionem  se 
dedit,  et  mortis  tempore  in  adoptivi 
patris  potestate  sit,  non  potest  scrip- 
tus heres  secundum  tabulas  bonorum 
possessionem  petere. 


6.  But  testaments  at  fiirst  validly 
made,  and  afterwards  rendered  in- 
effectual by  a  capitis  deminutioj  are  not 
absolutely  void ;  for  if  they  have  been 
attested  by  the  seals  of  seven  wit- 
nesses, the  instituted  heir  can  obtain 
possession  of  the  goods  according  to 
the  testament,  provided  that  the  tes- 
tator was  a  Koman  citizen,  and  was 
sui  juris  at  the  time  of  his  death.  For 
if  a  testament  becomes  void  because 
the  testator  has  lost  the  right  of  a 
citizen,  or  his  liberty,  or  because  he 
has  given  himself  in  adoption,  and 
at  the  time  of  his  death  was  under 
the  power  of  his  adoptive  father,  then 
the  instituted  heir  cannot  demand 
possession  of  the  goods  according  to 
the  terms  of  the  testament 


Gai.  ii.  147. 

The  meaning  of  the  prsBtor  giving  the  bonorum  possessio 
secundum  tabulas  is,  that  he  ordered  that  possession  of  the 
property  should  be  given  as  the  testator  intended,  though,  by 
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the  rales  of  strict  law,  the  testament  in  which  he  had  expressed 
his  intention  was  invalidated.  The  instance  alluded  to  in  the 
text  is  that  of  a  testator,  after  making  his  testament,  sufiPering  a 
capitis  deminutio,  but  returning  to  his  old  status  before  dying. 
Tn  such  a  case  the  praetor  gave  die  bonorum  possession  as  he  did 
if  a  person  arrogated  and  then  emancipated,  expressly  declared 
his  wish  to  abide  by  his  testament  made  before  arrogation. 
(Gai.  ii.  147.) 

7.  £x  eo  autem  solo  non  potest 
infirmari  testamentum,  quod  postea 
testator  id  noluit  valere :  asque  adeo 
at,  etsi  quis  post  factmu  prins  testa- 
mentnm  posterias  facere  coeperit,  et 
ant  mortalitate  preeventus,  aut  quia 
enm  ejus  rei.poenituit,  non  perfecerit, 
divi  Pertinacis  oratione  cautum  sit 
ne  alias  tabulsB  priores  jure  factsa 
initsB  fiant,  nisi  sequentes  jure  ordi- 
nate et  perfect»  fuerint;  nam  im- 
perfectom  testamentum  sine  dubio 
nullum  est. 


7.  A  testament  cannot  be  inva- 
lidated solely  because  the  testator  is 
afterwards  unwilling  that  it  should 
take  effect;  so  that,  if  any  one,  after 
making  one  testament,  begins  an- 
other, and  then,  being  prevented  by 
death,  or  from  having  changed  his 
mind,  does  not  complete  it,  it  is  de- 
cided in  an  address  to  the  senate  by 
the  Emperor  Fertinax,  that  the  first 
testament  shall  not  be  revoked,  un- 
less the  subsequent  one  is  regularly 
made  and  complete,  for  an  imperfect 
testament  is  undoubtedly  null. 


D.  rxxiv.  4;  C.  vi.  23.  21.  3. 


See  note  on  paragraph  2. 

8.  Eadem  oratione  expressit,  non 
admissurum  se  hereditatem  ejus  qui 
litis  causa  prinoipem  reliquerit  here- 
dem,  neque  tabulas  non  legitime 
factas  in  quibus  ipse  ob  eam  cansam 
beres  institutus  erat  probaturum 
neque  ex  nuda  voce  heredis  nomen 
admissurum,  neque  ex  nlla  scriptura 
cui  juris  auctoritas  desit  aliquid 
adepturom.  Secundum  hseo  divi  quo- 
que  Severus  et  Antoninus  ssepissime 
rescripserunt :  licet  enim  (inquiunt) 
legibus  soluti  simus,  attamen  legibus 
vivimus. 


8.  The  emperor  declared  in  the 
same  address  to  the  senate,  that  he 
would  not  accept  the  inheritance  of 
any  testator,  who,  on  account  of  a 
suit,  made  the  emperor  his  heir; 
that  he  would  never  make  valid  a 
testament  legally  deficient  in  form,  if, 
in  order  to  cover  the  deficiency,  he 
himself  was  instituted  heir;  that  he 
would  not  accept  the  title  of  heir,  if 
he  was  instituted  by  word  of  mouth ; 
and  that  he  would  never  take  any- 
thing by  virtue  of  any  writing  want- 
ing the  authority  of  strict  law.  The 
Emperors  Severus  and  Antoninus 
have  also  often  issued  rescripts  to 
the  same  purpose:  "for  although," 
say  they,  "  we  are  above  the  laws,  yet 
we  live  in  obedience  to  them." 


D.  xxxii.  23. 


Testators  occasionally  made  the  emperor  their  heir,  in  order 
that  their  adversary  in  a  lawsuit  might  have  him  to  contend 
with. 

An  oratio  was  an  address  to  the  senate  by  the  emperor,  in 
which  he  explained  to  them  what  they  were  to  enact;  they 
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then  put  his  recommendations  into  the  shape  of  a  senatus- 
consultum. 


Tit.  XVIIL    DE  INOFFICIOSO  TESTAMENTO. 


Quia  plerumqae  parentes  sine  causa 
liberos  suos  exheredant  vel  omittunt, 
inductum  est  ut  de  inofficioso  testa- 
mento  agere  possint  liberi,  qui  que- 
runtur  aut  inique  se  exheredatos  aut 
ioique  pneteritos:  hoc  colore  quasi 
non  sanie  mentis  fueiint,  cum  testa- 
mentum  ordinarenL  Sed  hoc  dicitur 
non  quasi  vere  furiosus  sit,  sed  recte 
quidem  fecerit  testamentum,  non 
autem  ex  officio  pietatis ;  nam  si  vere 
furiosus  sit,  nullum  testamentum  esL 


Since  parents  often  disinherit  their 
children,  or  omit  them  in  their  testa- 
ments, without  any  cause,  children 
who  complain  that  they  have  been 
unjustly  disinherited  or  omitted,  have 
been  permitted  to  bring  the  action 
de  inofficioso  UitamentOy  on  the  sup- 
position that  their  parents  were  not 
of  sane  mind  when  they  made  their 
testament  This  does  not  mean  that 
the  testator  was  really  insane,  but 
that  the  testament,  though  regularly 
made,  is  inconsistent  with  the  duty 
of  affection  the  parent  owes.  For,  if 
a  testator  is  really  insane  at  the  time, 
his  testament  is  null. 

D.  ▼.  2.  2,  3.  6. 

As  we  may  gather  from  the  text,  a  testament  was  termed 
inofficiosunty  which  was  at  variance  with  the  dictates  of  natural 
affection,  and  those  duties  of  near  relationship  which  were  ex- 
pressed by  the  term  officium  pietatis.  A  testament  regularly 
and  validly  made,  but  failing  in  this  respect,  was  liable  to  be 
set  aside  on  the  application  of  the  children,  or,  if  there  were  no 
children,  on  that  of  the  ascendants,  or,  if  there  were  no  ascend- 
ants, on  that  of  the  brother  or  sister  of  the  deceased,  the  claim 
of  these  last,  however,  only  prevailing  where  the  person  insti- 
tuted was  turpis. 

It  is  not  known  at  what  date  the  action  de  inofficioao  testa- 
mento  was  first  introduced.  It  is  alluded  to  by  Cicero  {In 
Verr,  i.  42).  It  was  brought  before  the  centumviri,  as  were  all 
actions  concerning  inheritances,  and  if  they  pronounced  the 
testament  *^  inofficiosum,"  all  its  dispositions  were  set  aside, 
and  the  inheritance  passed  according  to  the  succession,  ab  in- 
testato,     (See  Introd.  sec.  80.) 

1.  Non  autem  liberis  tantum  per- 
missum  est  testamentum  parentium 
inofficiosum  accusare,  Terum  etiam 
parentibus  liberorum.  Soror  autem 
et  frater  turpibus  personis  seriptis 
heredibus  ex  sacris  constitutionibus 
pnelati  sunt ;  non  ergo  contra  omnes 
heredes  agere  possunt.   Ultra  fratres 


1.  It  is  not  children  only  who  are 
allowed  to  attack  the  testaments  of 
their  parents  as  inofficious.  Parents 
are  also  permitted  to  attack  those  of 
their  children.  The  brothers  and 
sisters  of  a  testator,  also,  by  the  im- 
I>erial  constitutions,  are  preferred  to 
infamous  persons,  if  any  such  have 
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igitor  et  sorores,  cognati  nallo  modo  been  insUtated  heirs.  Thus,  then, 
aat  agere  possuot,  ant  agentes  via*  tbey  cmuiot  bring  sueh  an  action 
oere.  against  any  heir.     Beyond  brothers 

and  sisters  no  cognate  can  bring  or 
Bucoeed  in  such  an  action  at  all. 

C.  iiL28.  21.a7. 

Bejfc^e  Justmian,  brothers  and  sisters  could  only  bring  this 
action  while  the  tie  of  agnation  was  in  existence.  He  per- 
mitted them  to  bring  it  durante  agnatione  vel  non  (G.  iii. 
28.  27)>  and  thus  made  it  sufficient  diat  they  should  be  merely 
consanguineiy  i.  e.  bom  of  the  same  father.  Subsequently,  by 
the  118th  Novel,  uterine  brothers  or  sisters  were  placed  on  the 
same  footing  as  con»anguinei. 

a.    Tarn  autem   natorales    liberi,  2.  But  natoral  children,  as  well  as 

quam  secandnm  nostras  constitationis  adopted    (the    distinction    between 

divisionem  adoptati,  ita  demum  de  adopted  children  laid  down  in  onr 

inofficioso  testamento  agere  possunt,  constitution  being  always  observed), 

si  nollo  alio  jure  ad  defuncU  bona  can  only  attack  the  testament  as  in- 

Tenire  possunt ;  nam  qui  ad  heredita-  officious,  if  they  can  obtain  the  ef- 

tem  totam  vel  partem  ejus  alio  jure  fectsof  the  deceased  in  no  other  way; 

Teniunt,  de  ino^cioso  agere  non  pos>  for  those  who  can  obtain  the  whole 

sunt.    Postumi  quoque  ^ui  nullo  alio  or  a  part  of  the  inheritance  by  any 

jure  Tenire   possunt,  de  inofficioso  other   means,    cannot   pursue    this 

agere  possunt  remedy.    Posthumous  children,  also, 

who  are  unable  to  recover  their  in- 

^    ,       '  '  heritance  by  any  other  method,  are 
allowed  to  bring  this  action, 

D.  V.  2.  6.  8.  15. 

Those  adopted  by  strangers  could  not  impugn  the  testament 
of  the  adoptive  father,  if  they  were  disinherited,  or  passed  over, 
but  those  who  were  adopted  by  their  ascendants  could.  This 
is  the  divisio  here  alluded  to.     (See  Bk.  i.  Tit.  11.2.) 

The  actio  de  inofficioso  testamento  was  only  a  last  resource 
open  to  those  who  had  no  other :  a  pupil,  therefore,  arrogated, 
and  afterwards  disinherited  by  the  arrogator,  could  not  bring 
this  action,  because  he  was  entitled  to  the  quarta  Antonina 
(see  Bk.  i.  Tit.  11.  2) :  nor,  again,  could  an  emancipated  son, 
omitted  in  the  testament  of  his  father,  because  the  praetor 
gave  him  possession  of  the  goods  contra  tabulas,  (See  Tit. 
18.  8.) 

8.  Sed  hec  ita  acapienda  sunt,  si  8.  All  this  must  be  understood  to 

nihil  eis  penitus  a  testatoribus  testa-  take  place  only,  when  nothing  has 

mento  relictum  est :  quod  nostra  con-  been  left  them  by  the  testament  of 

stitutio  ad  verecundiam  naturte  in-  the  deceased;  a  provision  introduced 

troduzit      Sin  vero    quantacnmque  .by  our  constitution,  out  of  respect 

pars  hereditatis  vel  res  eis  fuerit  re-  for  the  rights  of  nature.   For,  if  the 

licta,  inoffidosi  querela  quiescente,  id  least  part  of  the  inheritance,  or  any 

quod  eis  deest  usque  ad  quartam  legi-  one  single   thing   has   been   given 
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timffi  partis  repleator,  licet  non  ftierit  them,  they  cannot  bring  an  action 
a^jeotum,  boni  yiri  arbitratu  debere  de  inofficioso  tegtatnento :  but  they 
earn  compleii  must  have  made  up  to  them  one- 

fourth  of  what  would  have  been  their 
share,  if  the  decease  had  died  in- 
testate, supposing  what  is  given  does 
not  amount  to  this  fourth ;  and  this, 
although  the  testator  has  not  added 
to  his  gift  any  direction  that  this 
fourth  is  to  be  made  up  to  them  ac- 
cording to  the  estimate  of  a  trust- 
worthy person. 

C.  ili.  28.  30.  pr.  and  1. 

A  plebiscitum  was  passed  in  the  year  714  A.U.C.,  called  the 
lex  Falcidia  (v.  Tit.  22),  which  provided  that  one  clear  fourth 
of  the  inheritance  must  remain  to  the  heir,  and  that  legacies  and 
trusts  could  only  affect  three-fourths.  Either  from  the  analogy 
of  this  law,  or  hy  some  express  enactment,  it  was  decided  that 
every  one  who  was  near  enough  in  hlood  to  the  testator  to 
bring  the  action  de  inofficioso,  might  bring  it,  though  men- 
tioned in  the  testament,  unless  one-fourth  were  thereby  given 
him  of  what  he  would  have  received  in  a  succession  ab  intes- 
tato.  This  fourth  part  was  spoken  of  under  different  names. 
Sometimes  it  was  itself  termed  the  Falcidia  (Solam  eis  Falci- 
diam  debitm  successionis  r clinquant j  Cod.  Theod.  xvi.  7.  28). 
Sometimes  it  is  spoken  of  as  the  portio  legibus  debit  a,  or  por- 
tio  legitima  (G.  iii.  26.  28),  and  commentators  have  called  it 
simply  the  legitima. 

Before  the  time  of  Justinian  (Cod.  Theod.  ii.  19.  4),  unless 
a  testator  either  expressly  gave  this  fourth,  or  gave  a  direction 
that  such  an  additional  share  of  the  goods  should  be  added 
to  that  actually  given,  as  some  trustworthy  person,  who 
should  make  an  estimate  of  the  valae  of  all  the  goods  of 
the  deceased,  should  consider  would  be  necessary  to  make 
what  was  given  equal  to  the  fourth,  the  testament  could  be 
attacked  and  set  aside  as  inofficious ;  but  Justinian  altered  the 
law  on  this  point,  and  enacted  that  if  the  testator  gave  any- 
thing at  all,  the  action  de  inofficioso  could  not  be  brought,  but 
only  an  action  to  obtain  what  was  wanting  to  make  up  the 
fourth,  while  the  testament  itself  remained  valid.  (C.  iii.  28. 
80.)  There  were  considerable  differences  between  the  action 
to  make  up  what  was  wanting  to  the  fourth  part  {actio  in  sup- 
plementum  legitime)  and  that  de  inofficioso ;  the  former  was  a 
personal  action,  there  was  no  limit  to  the  time  in  which  it  was 
to  be  brought,  it  was  transmissible  to  the  heirs  of  the  person 
who  could  bring  it^  and  it  left  the  testament  valid ;  the  latter 
was  a  real  action^  was  obliged  to  be  brought  within  a  certain 
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time  (see  note  to  paragr.  6),  oonid  not  be  transmitted  to  the 
heirs,  unless  the  person  entitled  to  bring  it  bad  manifested  an 
intention  to  do  so,  and  if  it  was  successfully  brought,  the  tes- 
tament was  set  aside« 


4.  Si  tator  nomine  pupilli  ci^aa 
tatelam  gerebat,  ex  testamento  pa- 
tzls  sui  legatnm  acceperit,  oum  nihil 
erat  ipsi  tatori  relictum  a  patre  suo, 
nihilominus  potent  nomine  buo  de 
inofficioso  paths  testamento  agere. 


4.  If  a  tutor  accepts  in  the  name 
of  the  pupil  under  his  charge  a 
legacy  giyen  in  the  testament  of  the 
tutor's  own  father,  while  nothing  has 
been  left  to  the  tutor  himself  by  his 
father's  testament,  he  may  neverthe- 
less in  his  own  name  attack  the  tes- 
tament of  his  fiBther  as  inoffidous. 


D.  V.  2. 10, 1. 


To  accept  a  legacy  was  to  acquiesce  in  the  validity  of  the 
testament ;  but  it  was  reasonable  that  a  tutor,  who  had  an  un- 
avoidable duty  to  perform  towards  his  pupil,  should  not  be 
personally  bound  by  an  act  done  in  his  capacity  as  tutor. 


5.  Sed  et  si  e  eontrario  pupilli  no- 
mine oui  nihil  reUotum  fuerit,  de  in- 
officioso egerit  et  superatus  est,  ipse 
tutor  quod  sibi  in  eodem  testamento 
legatum  relictum  est,  non  amittiU 


5.  Conversely,  if  a  tutor,  in  the 
name  of  his  pupil,  to  whom  nothing 
has  been  left,  attacks  as  unof- 
fioious  the  testament  of  his  pupil's 
father,  and  attacks  it  unsuccessfully, 
he  does  not  lose  anything  that  may 
have  been  left  him  himself  in  the 
same  testament 

D.  Y,  2.  80. 1. 

Any  heir  who  attacked  a  testament  as  inofficious,  unsuccess- 
folly,  forfeited  to  thejfiscus  whatever  was  given  him  by  the  tes- 
tament. 


6.  Igitur  quartam  quis  debet  ha- 
bere, ut  de  inofficioso  testamento 
agere  non  possit,  sive  jure  here- 
ditario  sive  jure  legati  vel  fideicom- 
missi,  vel  si  mortis  causa  ei  quarta 
donata  fiierit.  Vel  inter  vivos  in  iis 
tantummodo  casibus  quorum  men- 
tionem  facit  nostra  constitutio,  vel 
aliis  modis  qui  constitutionibus  conti- 
nentnr.  Quod  autem  de  quarta  diji- 
mus,  ita  intelligendum  est  ut,  sive 
unus  fuerit  sive  plures  quibus  agere 
de  inofficioso  testamento  permittitur, 
una  quarta  eis  dari  possit,  ut  pro  rata 
eis  distiibuatur,  id  est,  pro  virili 
portione  quarta. 


D.  V.  2.  8.  6.  8 ;  D.  v. 

If  the  donatio  inter  vivos 


6.  That  a  person  should  be  de- 
barred from  bringing  the  action  de  in- 
officioso testamento,  it  is  necessary 
that  he  should  have  a  fourth,  either 
by  hereditary  right,  or  by  a  legacy, 
or  a  fideicommis9um,  or  by  a  donatio 
mortis  causa,  or  a  donatio  inter  vivos  in 
the  cases  mentioned  in  our  constitu- 
tion, or  by  any  of  the  other  means  set 
forth  in  Uie  constitutions.  What  we 
have  said  of  the  fourth  must  be  un- 
derstood as  meaning  that,  whether 
there  be  one  person  only  or  several, 
who  can  bring  an  action  de  inofficioso 
testamento,  only  one  fourth  is  to  be 
distributed  among  aU  proportionally, 
that  is,  each  is  to  have  the  fourth  of 
his  proper  share. 

2.25;  C.  iii.  28-30.  2. 

had  been  made  on  the  express 
X  2 
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condition  that  it  should  be  reckoned  as  part  of  the  quarta  legi- 
tima  (D.  v.  2.  25 ;  C.  iii.  28.  36),  or  had  been  advanced  for 
the  purchase  of  a  mihtary  rank  (0.  iii.  28.  30)»  then  it  was 
taken  into  account  in  estimating  how  much  the  recipient  was 
entitled  to  as  his  fourth ;  but,  generally  speaking,  as  it  was  the 
receipt  of  the  fourth  of  that  which  a  person  would  have  received 
ab  intestato  that  excluded  him  from  bringing  the  action  de  in- 
officiosoy  the  right  to  this  action  could  not  be  taken  away  by 
the  receipt  of  gifts,  which,  having  been  made  inter  vivos,  could 
not  have  formed  part  of  the  inheritance  ab  intestato. 

The  words,  vel  aliis  modis,  &c.,  refer  to  dotes,  and  to  dona- 
tiones propter  nuptias  (C.  iii.  28.  29 ;  C.  vi.  20.  20.  1),  which 
were  taken  into  account  in  reckoning  the  amount  due  as  the 
poriio  legitima. 

The  right  to  the  action  de  inofficioso  might  be  extinguished, 
(1)  by  the  person  entitled  to  the  quarta  legitima  dying  without 
having  manifested  an  intention  to  dispute  the  testament:  if  he 
had  done  so,  the  right  to  the  action  passed  to  his  heirs  (D.  v. 
2.  6.  2) ;  (2)  if  he  had  allowed  a  time  fixed  first  at  two  and 
subsequently  at  five  years  (Cod.  Theod.  ii.  19.  5),  to  elapse 
without  bringing  the  action;  and  (3)  when  he  had  acquiesced 
directly  or  indirectly  in  the  testament;  as,  for  instance,  by 
making  a  contract  with  the  persons  instituted,  in  their  capacity 
as  heirs  (D.  v.  2.  20.  1),  or  by  a  demand  against  those  persons 
for  the  payment  of  a  legacy,  or  by  desisting  in  the  action  when 
once  brought.     (D.  v.  2.  8.  1.) 

Justinian,  in  his  Novels,  introduced  considerable  changes  in 
the  law  on  these  points.  First,  if  those  entitled  to  the  portio 
legitima  were  more  than  four  in  number,  they  no  longer  took  a 
fourth  but  a  half;  if  less  than  four,  then  they  took  a  third. 
(Nov.  18. 1 .)  Secondly,  those  who  could  claim  ^portio  legitima 
were  required  to  be  made  heirs,  and  it  was  no  longer  permitted 
to  give  them  their  portion  by  a  legacy  or  trust.  (Nov.  116.  8, 
4.)  Thirdly,  if  the  testament  were  declared  inofficious,  it  was 
only  the  institution  of  the  heir  or  heirs  that  was  to  be  set  aside; 
the  trusts,  legacies,  gifts  of  liberty,  and  appointments  of  tutors 
were  to  remain  good.  (Nov.  115.  4.  9.)  And,  fourthly,  Jus- 
tinian fixed  and  specified  the  reasons,  limiting  them  to  fourteen, 
for  any  one  of  which  a  testator  might  disinherit  or  omit  his 
descendants,  or  ascendants ;  the  one  on  which  the  testator  had 
acted  was  to  be  expressly  stated.     (Nov.  115.  3.) 
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Tit.  XIX.    DE  HEBEDUM  QUALITATE  ET 
DIFFEBENTIA. 


Heiedes  atitem  aat  necessarii  di-         Heir»  are  said  to  be  necestarH^  nti 
enntor,  aat  sni  et  neceasariiy  aat  ex-      ei  necesMni^  or  extranet, 
traneir 

Gai.  ii.  152. 

I.   Kecessarius    Beres  est  servns  1.  A  necessaiy  heir  is  a  slave  in- 

heres institntas ;  ideo  sio  appeUatus  stituted  heir ;  and  he  is  so  called, 
quia,  sive  yelit  sive  noUt,  omnimodo  because,  wheUier  he  wish  or  not,  at 
poet  mortem  testatoris  protinus  liber  the  death  of  the  testator  he.  becomes 
et  necessarius  heres  fit.  Unde  qui  instantly  free,  and  necessarily  heir; 
facoltates  suas  suspectas  habent,  he,  therefore,  who  suspects  that  he  is 
Bolent  serynm  sumn  primo  aut  se-  not  in  solvent  circumstances,  com- 
eando  ant  etiam  ulteriore  gradu  here-  monly  institutes  his  slave  to  be  his 
dem  instituere;  ut  si  creditoribus  heir  in  the  first,  second,  or  some 
sads  non  fiat,  potius  ejus  heredis  more  remote  place ;  so  that.  If  he 
bona  quam  ipsius  testatoris  a  credi-  does  not  leave  a  sum  equal  to  his 
toribasp08sideantur,veldi8trahantur,  debts,  it  may  be  the  goods  of  this 
vol  inter  eos  dividantur.  Pro  hoc  heir  and  not  those  of  the  testator 
tamen  incommode  illud  ei  commodum  himself,  that  are  seized  or  sold  by 
pnestatur,  ut  ea  quae  post  mortem  his  creators,  or  divided  among  them, 
patroni  sui  sibi  acquisierit»  ipsi  re-  But  to  compensate  for  this  incon- 
serventur ;  et  quamvis  bona  defuncti  venience,  a  slave  enjoys  the  advantage 
non  suffecerint  creditoribus,  iterum  of  having  reserved  to  him  whatever 
ex  ea  causa  res  ejus,  quas  sibi  acqui-  he  has  acquired  after  the  death  of 
sieiit,  non  veneunt.  his  patron;  for  although  the  goods 

of  the  deceased  should  be  insufficient 
for  the  payment  of  his  creditors,  yet 
property  so  acquired  by  the  slave  is 
not  therefore  subject  to  be  sold 
again. 

Gai.  ii.  153-156 ;  D.  xlu.  6. 1. 17. 

The  sale  of  goods  for  the  payment  of  debts,  broxight  on  the 
debtor  an  ignominy  which  was  more  than  a  matter  of  opinion, 
and  had  legal  effects  (Gai.  ii.  154.  and  Introd.  sec.  52),  and 
which  a  testator  was,  therefore,  very  anxious  his  memory  should 
escape: 

The  heres  necessarius  was  legally  bound  by  all  the  debts  of 
the  deceased ;  but  the  praetor  made  a  change  in  the  strict  law, 
and  permitted  the  goods  of  the  deceased  to  be  distinctly  sepa- 
rated fix)m  the  possessions  of  the  fieres  necessarius,  if  the 
heres  necessarius  demanded,  before  in  any  way  interfering  with 
the  goods  of  the  deceased,  that  this  separation  should  take 
place.  When  it  did  take  place,  the  creditors  could  only  recover 
from  him  the  amount  of  what  actually  came  into  his  hands  as 
heir,  while  he  could  deduct  from  the  inheritance  all  that  was 
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due  to  him  himself,  or  that  he  had  acquired  after  the  demand 
was  made.     (D.  xlii.  6.  1.  18.) 

This  benefioium  separationis,  the  right  to  have  the  goods  of 
the  heir  separated  from  those  of  the  testator  was  sometimes 
accorded  in  favour  of  the  creditors  of  the  testator.  The  heir 
might  be  insolvent,  and  then  it  was  for  their  interest,  that  the 
testator  s  property  should  be  kept  distinct     (D.  xUi.  6.  1.  17.) 

If  the  reading,  iterum  ex  ea  causa,  is  to  be  retained,  we 
must  either  construe  iterum  as  "  further/'  or  with  Du  Caurroy 
make  the  passage  mean,  "  become  the  subject  of  a  second  sale, 
after  the  goods  of  the  testator  are  disposed  of."  Ortolan  and 
others  read  tamen  ex  alia  causa,  instead  of  iterum  ex  ea 
causa. 


2.  Sui  antem  et  neeessarii  heredes 
Btuit,  veluti  filias,  filia,  nepos  neptisve 
ex  filio  et  ddnceps  ceteii  liberi,  qui 
modo  in  potestate  morientis  Aierint. 
Sed  nt  nepos  neptisve  sni  heredes 
sint,  non  sofficit  eum  eamve  in  po- 
testAte  avi  mortis  tempore  Aiisse; 
sed  opns  est  ut  pater  ejus  vivo  patre 
SQO  desierit  suns  heres  esse,  aut 
'  morte  interceptus  ant  qnalibet  alia 
ratione  liberatns  potestate:  tnno 
enim  nepos  neptisve  in  locnm  patris 
sni  succedit  Sed  sni  quidem  here-  • 
des  ideo  appeUantor,  qnia  domestici 
heredes  snnt,  et  vivo  quoque  patre 
qnodammodo  domini  existimantur : 
nnde  etiam  si  quis  intestatus  mor- 
tnns  sit,  prima  cansa  est  in  succes- 
sione  liberorum.  Neeessarii  vero  ideo 
diconinr,  qnia  omnimodo  sive  velint 
sive  nolint,  tam  ab  intestato  qnam  ex 
testamento  heredes  finnt;  sed  his 
.  praetor  permittit  volentibns  abstinere 
se  ab  hereditate,  nt  potius  parentis 
qnam  ipsomm  bona  similiter  a  credi- 
toribus  possideantor. 


2.  Heirs  are  nit  «<  neceuaril,  when 
they  are,  for  instance,  a  son,  a  danghter, 
a  grandson  or  granddanghter,by  a  son 
or  other  direct  descendants,  provided 
they  are  in  the  power  of  the  de- 
ceased at  the  time  of  his  death.  That 
grandchildren  should  be  sui  heredes^ 
it  is  not  enough  that  they  were  in  the 
power  of  their  grandfather  at  the 
time  of  his  decease,  but  it  is  also 
requisite,  that  their  father  should 
have  ceased  to  be  a  tuus  here»  in  the 
life-time  of  his  father,  having  been 
either  cut  off  by  death,  or  otherwise 
freed  from  paternal  authority;  for 
then  the  grandson  or  granddaugh- 
ter succeeds  in  place  of  their  father. 
8ui  heredes  are  so  called  because  they 
are  family  heirs,  and,  even  in  the 
life-time  of  their  father,  are  con- 
sidered owners  of  the  inheritance  in 
a  certain  degree.  Hence,  in  case  of 
a  person  dying  intestate,  his  children 
are  first  in  succession.  They  are 
called  necessary  heirs,  because,  whe- 
ther they  wish  or  not,  whether  under 
a  testament  or  in  a  succession  eib 
intestatOf  they  become  heirs.  Bat 
the  prsetor  permits  them  to  abstain 
from  the  inheritance  if  they  wish, 
that  if  possession  is  taken  of  the 
goods  of  the  deceased  by  his  cre^ 
ditors,  the  goods  may  be  not  theirs, 
but  those  of  their  parent. 

Gai.  ii.  156^158. 

There  is  no  difficulty  in  understanding  either  who  were  sui 
heredes,  or  what  was  the  position  they  occupied  with  reference 
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to  the  inheritance.  If  the  paterfamilias  had  had  no  power 
of  making  a  testament,  those  persons  in  his  power,  who  he- 
came  8ui  juris  at  his  death,  would  necessarily  have  had  the  in- 
heritance at  his  decease ;  they  were  in  a  manner,  as  the  text 
says,  owners  during  his  lifetime  of  the  inheritance,  which  must 
actually  come  into  their  possession  at  his  death.  And,  although 
testaments  were  allowed  to  alter  the  legal  succession,  the  rights 
of  those  who  had  this  interest  in  the  inheritance  were  so  far 
guarded  that  it  was  necessary  expressly  to  disinherit  them  in 
order  to  deprive  them  of  their  interest;  while,  on  the  other  hand, 
if  a  testator  appointed  any  one  of  them  as  his  heir,  he  was  con- 
sidered thereby  to  exercise  hi%  patria  potestas,  so  that  the  suns 
heres  could  not  exercise  any  option  as  to  accepting  or  refusing 
the  inheritance,  and  was  a  heres  necessarius,  exactly  as  he  was 
if  he  succeeded  ah  intestato,  until  the  pr»tor  interfered  to  en- 
able him  to  escape  the  burden.  In  every  case  the  suus  heres 
took  the  inheritance  or  his  share  in  it,  and  without  any  act  or 
exercise  of  his  own  will ;  if  he  were  insane  or  beneath  the  age 
of  puberty,  no  authority  was  needed  to  enable  him  to  accept  it, 
and  he  never  had  to  enter  formally  on  an  inheritance  that  be- 
longed to  him  immediately  the  paterfamilias  died,  unless  he 
was  instituted  by  the  paterfamilias  only  conditionally,  and  then 
the  inheritance  belonged  to  him  immediately  on  the  condition 
being  fulfilled.  If  the  grandson,  instituted  while  his  father  was 
disinherited,  was  in  the  power  of  the  deceased  at  the  time  of 
his  death,  he  became  suus  heres  et  necessarius,  but  becoming, 
on  the  testator  8  death,  in  the  power  of  his  own  father,  imme- 
diately placed  his  father  in  the  position  he  himself  occupied — 
patrem  suum  sine  aditione  heredem  fecit  et  quidem  neces- 
sarium. 

Commentators  are  very  equally  divided  on  the  question 
whence  the  term  suus  heres  arose.  Why  was  such  an  heir 
termed  suus  ?  There  are  two  modes  of  accounting  for  the 
term  :  one,  which  this  passage,  borrowed  from  Gains,  seems  to 
countenance,  and  which  Cujacius  first  brought  forward  in  his 
notes  to  this  passage,  makes  sui  heredes  mean  persons  who 
took  an  inheritance  that  was  their  own,  who  were  heirs  not  of 
the  paterfamilias y  but  of  themselves,  and  being,  as  Cujacius 
expresses  it  by  a  Greek  equivalent,  abroxxnpovofiot,  took  what 
thus  belonged  to  them  already,  and  only  received  possession  of 
that  over  which  they  had  always  had  a  Idnd  of  ownership.  As 
the  hereditas  might,  with  regard  to  them,  have  been  termed 
especially  and  properly  sua,  so  they  themselves  were  termed  sui 
heredes.  The  other  opinion,  which  is  sanctioned  by  the  autho- 
rity of  Papinian  (D.  xxxviii.  6.  7),  who  says,  if  a  grandson 
whose  father  was  dead,  suus  heres  erit,  cum  et  ipse  fuerit  in 
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jfoiestat^,  refers  the  origin  of  the  term  to  the  common  and  well- 
known  usage  of  SUU8,  as  a  person  in  the  power  of  the  pater- 
familias.  The  sui  heredes  were  those  who  united  the  characters 
of  sui,  that  is,  were  in  the  power  of  the  paterfamilias,  and 
were  his  heredes,  which  no  one  could  have  heen  who  was  not 
sui  juris  at  the  time  of  the  death  of  the  paterfamilias y  as  the 
hereditas  would  have  immediately  passed  from  them  to  the 
person  in  whose  power  they  were. 

It  is  to  he  observed  that  the  words  suns  heres  occur  in  their 
technical  sense  in  the  Twelve  Tables :  se  intestate  moritur,  cui 
suus  heres  nee  escit,  a^natus  proximus  familiam  habeto.  It 
is  evidently  an  expression  dating  from  a  very  early  period  of 
law ;  and  when  we  ask  how  it  is  most  probable  that  the  expres- 
sion could  in  an  early  age  have  become  a  technical  one,  the 
balance  of  probability  seems  much  against  the  interpretation  of 
sui  heredes  as  meaning  *'  their  own  heirs."  It  seems  impossible 
that  such  a  very  artificial  expression  as  that  men  were  their  own 
heirs  can  have  become  technical  at  such  a  period  of  legal  lan- 
guage as  that  antecedent  to  the  date  of  the  Twelve  Tables.  It 
is  only  by  a  fiction  that  we  can  speak  of  the  sui  heredes  being 
owners  during  their  father's  life-time,  and  this  fiction  is  one 
which  it  is  very  improbable  should  have  not  only  been  thought 
of  at  a  time  when  legal  ideas  were  very  simple,  but  have  given 
rise  to  such  a  very  forced  expression  as  suus  heres,  meaning 
'*  one  s  own  heir."  If  we  say,  that  because  the  hereditas  was 
sua,  therefore  the  heres  was  suus,  and  then  construct  and 
compare  any  other  similar  expression,  we  cannot  fail  to  be 
struck  with  its  extreme  dissimilarity  to  anything  else  we  know 
of  the  character  of  early  Latin. 

On  the  other  hand,  suus,  in  the  sense  of  "  in  the  power  of 
the  paterfamilias,"  is  a  simple,  intelligible  expression.  It 
was  necessary  to  have  some  term  to  mark  off  the  class  of  heirs 
nearest  to  the  testator  from  the  agnati.  How  were  they,  as  a 
matter  of  fact,  marked  off?  By  being  in  the  pow^  of  the 
paterfamilias,  there  was  no  other  way  in  which  they  were 
marked  off,  for  nearness  of  blood  gave  no  legal  claim  in  early 
Roman  law.  They  were  bound  to  the  paterfamilias  by  an 
intimate  tie,  which  did  not  affect  the  agnati;  they  were  in  his 
power,  they  were  with  reference  to  him  sui, 

Cujacius  finds  a  difficulty  in  supposing  suus  to  mean  in  the 
power  of  the  paterfamilias,  because  a  slave  was  in  his  power, 
was  suus,  and  yet  was  never  spoken  of  as  a  suus  heres.  The 
reason  is,  that  at  the  time  when  the  expression  arose  and  re- 
ceived its  peculiar  sense,  the  idea  of  the  possibility  of  a  slave 
being  an  heir  could  never  have  entered  the  mind  of  any  one. 
The  slave  was  suus,  but  not  heres.    It  should  be  observed  that. 
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probably  from  jBnding  the  words  so  arranged  in  the  Twelve 
Tables,  the  jurists  always,  when  they  mean  to  use  the  technical 
expression,  speak  of  suus  heres,  never  of  heres  suus. 

As  the  text  informs  us,  the  praetor  interposed  to  prevent  its 
being  in  every  case  obligatory  on  the  suus  heres  to  accept  the 
inheritance ;  he  was  only  treated  as  an  heir  if  he  intermeddled 
with  the  inheritance;  and  until  he  had  in  some  way  shown 
his  intention  of  doing  so,  the  preetor  refused  to  permit  any  ac- 
tion to  be  brought  against  him  as  suus  heres  by  the  creditors 
of  the  deceased.  The  hen^ficium  abstinendi,  as  this  power  of 
abstaining  was  termed,  differed  from  the  heneficium  separa- 
tionis,  accorded  to  slaves,  by  no  express  demai^d  being  neces* 
sary,  as  it  always  existed  in  the  absence  of  express  intention 
to  accept  the  inheritance,  and  also  by  its  being  a  protection  to 
the  suus  heres  against  all  actions  whatever  brought  against 
him  in  his  capacity  of  heir,  while  the  slave  was  liable  to  the 
amount  of  the  property  of  the  deceased. 

The  suus  heres,  who  had  availed  himself  of  this  privilege, 
did  not  thereby  cease  to  be  heir.  He  could  afterwards  accept 
the  inheritance  if  the  goods  were  not  sold  by  the  creditors. 
(D.  xxviii.  8.  8.) 


3.  Ceteri  qni  teBtatoris  juri  sub- 
ject! non  sunt,  eztranei  heredes  ap- 
penimtiir :  itaque  liberi  quoque  uostri 
qui  in  potestate  nostra  non  sunt, 
heredes  a  nobis  instituti,  eztranei 
heredes  yidentur.  Qua  de  causa  et 
qui  heredes  a  matre  instituuntur, 
eodem  nnmero  sunt,  quia  feminee  in 
potestate  liberos  non  habent  Senrus 
quoque  heres  a  domino  institutus  et 
post  testamentnm  factum  ab  eo  ma- 
nunussus,  eodem  numero  habetur. 


3.  All  those  who  are  not  subject  to 
the  power  of  the  testator,  are  termed 
extranet  heredes :  thus,  children,  not 
within  our  power,  whom  we  insti- 
tute heirs,  are  eztranei  heredes.  So, 
too,  are  children,  instituted  heirs 
by  their  mother,  for  a  woman  has  not 
her  children  under  her  power.  A 
slave  also,  whom  his  master  has  in- 
stituted by  testament  and  afterwards 
manumitted,  is  considered  a  fteres 
extraneus. 


Gai.  u.  161. 


4.  In  eztraneis  heredibus  illud  ob- 
servatur,  ut  sit  cum  eis  testamenti 
factio,  sive  ipsi  heredes  instituantur, 
sive  hi  qui  in  potestate  eorum  sunt; 
et  id  duobus  temporibus  inspicitur, 
testamenti  quidem  facti  ut  constiterit 
institutio,  mortis  vero  testatoris  ut 
effectum  habeat.  Hoc  ampUus  et 
cum  adierit  hereditatem,  esse  debet 
cum  eo  testamenti  factio,  sive  pure 
sive  sub  conditione  heres  institutus 
sit ;  nam  jus  heredis  eo  vel  mazime 
tempore  inspiciendum  est,  quo  acqui- 
rit  hereditatem.  Medio  autem  tem- 
pore inter  factum  testamentum  et 
mortem    testatoris  vel  conditionem 


4.  As  to  extranei  heredes,  the  rule 
is,  that  the  testator  must  have 
testamenti  factio  with  them,  whether 
they  are  instituted  heirs  themselves, 
or  whether  those  under  their  power 
are  instituted.  And  this  is  required 
at  two  several  times :  at  the  making 
of  the  testament,  that  the  insU- 
tution  may  be  valid,  and  at  the  tes- 
tator's death,  that  it  may  take  e£fect. 
Further,  at  the  time  of  entering 
upon  the  inheritance,  testamenti  factio 
ought  still  to  ezist  with  the  heir, 
whether  he  is  instituted  simply  or 
conditionally;  for  his  capacity  as  the 
heir  is  principally   regarded  at  the 
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institatioiiis  existentem,  mntatio  juris  tune  of  acquiring  the  inheriUnee« 
non  nocet  heredi ;  quia,  ut  diximua,  But  in  the  interval  between  the  mak- 
tria  tempera  inspicimns.  Testament!  ing  of  the  testament  and  the  death 
autem  factionem  non  solum  is  habere  of  the  testator,  or  the  accompUsh- 
ridetor  qui  testamentnm  facere  po-  ment  of  the  condition  of  the  insUtu- 
test,  sed  etiam  qui  ex  alieno  testa-  tion,  the  heir  will  not  he  pr^udiced 
mento  yel  ipsi  capere  potest  vel  alii  by  change  of  status ;  because  it  is 
acquirere,  licet  non  possit  facere  tes-  the  three  points  of  time  which  we 
tamentum.  £t  ideo  fnriosus  et  mutns  have  noted  that  are  to  be  regarded, 
et  postomus  et  infans  et  flliusfami-  Not  only  is  a  man  who  can  make  a 
lias  et  servus  alienus  testamenti  fao*  testament  said  to  have  testamenii 
tionem  habere  dicuntur :  licet  enim  /actio,  but  also  any  person  who  under 
testamentum  facere  non  possint,  at-  the  testament  of  another  can  take 
tamen  ex  testamento  vel  sibi  vel  alii  for  himself,  or  acquire  for  another, 
acquirere  possunt»  although  he  cannot  himself  make 

a  testament;  and  therefore  insane 
and  dumb  persons,  posthumous 
children,  infants,  sons  in  power,  and 
slaves  belonging  to  others,  are  said 
to  have  testamenti  /actio.  For  al- 
though they  cannot  make  a  testament, 
yet  they  can  acquire  by  testament 
either  for  themselves  or  others. 

D.  xxviii.  5.  49. 1 ;  D.  xxviii.  1. 16. 1. 

The  necessity  for  the  heir  having  testamenti /actio  at  the 
time  of  the  making  of  the  testament  proceeded  from  the 
ancient  mode  of  making  testaments.  When,  in  the  calata 
comttia,  the  testator  orally  announced  who  it  was  on  whom  he 
wished  his  legal  existence,  his  persona^  to  devolve  after  his 
death,  the  person  designated  could  not  have  accepted  the 
devolution  unless  he  had  heen  in  the  enjoyment  of  those  rights 
of  citizenship  implied  in  the  testamenti  /actio ;  and  when  tes- 
taments were  made  per  (bs  et  libram,  it  was  equally  necessary 
that  the  purchaser,  that  is,  the  heir,  should  have  those  rights 
of  citizenship  which  would  enable  him  to  go  through  a  sale  by 
mancipation. 

It  will  be  observed  that  the  text  says  that  it  was  immaterial 
whether  the  heir  preserved  his  testamenti  /actio  between  the 
two  periods  of  the  making  the  testament  and  the  death  of  the 
testator ;  if  he  lost  it  between  the  two  later  epochs,  viz.  the 
death  of  the  testator  and  the  entrance  on  the  inheritance^  he 
could  not  take,  and  it  would  not  avail  him  that  he  had  recovered 
it  at  the  time  of  entering  on  the  inheritance.  (D.  xxviii.  2. 29. 5.) 

The  classes  mentioned  in  the  concluding  portion  of  this 
paragraph  might  have  the  rights  of  citizenship,  and  only  be 
accidentally  prevented  from  exercising  those  rights. 

6.  Extraneis  autem  heredibus  deli-  5.  Extranei   heredes   may    deUbe- 

berandi  potestas  est  de  adeunda  here-  rate  whether  they  will  enter  upon  the 
dilate  vel  non  adeunda.    Sed  sive  is      inheritance.    But,  if  one,  who  ha» 
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em  abstiDeiidi  potdstas  est,  immis- 
caerit  86  bonis  bereditads,  sive  ex- 
tranens  oui  de  adeunda  hereditate 
deliberare  licet,  adierit,  postea  relin- 
quends  hereditatis  faoultatem  non 
habet»  nisi  minor  sit  viginti  qainque 
annis ;  nam  htgos  setatis  bominibus, 
eicnt  in  ceteris  omnibus  cansis,  de- 
ceptis,  ita  et  si  temere  damnosam 
hereditatem  sosceperint,  pnetor  suo- 
comt. 


tbe  liberty  of  abatcdning,  intenned- 
dles  with  the  property  of  the  inherit- 
ance, or  an  extraneut  heret,  who  is 
permitted  to  deliberate,  enters  on  the 
inheritance,  it  will  not  afterwards  be 
in  bis  power  to  renounce  the  inherit- 
ance, unless  he  shall  be  under  the 
age  of  twenty-flve  years;  for  the 
praetor,  as  in  all  other  oases  he  re- 
lieves minors  who  have  been  de- 
ceived, so  too  he  does  when  they  have 
rashly  taken  upon  themselves  a  bur- 
densome inheritance. 

Gai.  H.  162, 163. 

There  was  no  fixed  time  within  which  it  was  neoessary  that 
&e  heir  should  decide  whether  to  accept  or  reject  the  inherit- 
ance, excepting  when  the  testator  fixed  the  time  himself  hy 
what  was  termed  cretio.  (See  note  to  paragr.  7.)  Those  who 
were  interested  in  his  making  a  decision  could  compel  him  by 
action  to  do  so,  and  the  praetor  then,  if  he  wished,  allowed  him 
time  to  deliberate,  never  less  than  one  hnndred  days.  Justinian 
decides  that  the  time  given  should  not  exceed  nine  months,  or, 
as  a  special  favour  fi*om  the  emperor,  a  year.  If  he  did  not 
decide  within  the  appointed  time,  he  was  taken  to  have  rejected 
the  inheritance,  if  the  action  to  compel  a  decision  was  brought 
by  substituted  heirs  or  a  heres  ah  intestato;  to  have  accepted 
it,  if  the  action  were  brought  by  legatees  or  creditors.  If  he 
died  before  the  expiration  of  the  time,  and  within  a  year  of  the 
first  commencement  of  his  right  to  enter  on  the  inheritance,  his 
heir  could,  during  the  unexpired  remainder  of  the  time,  decide 
in  his  place.     (D.  xxviii.  2.  28;  Cod.  vi.  30.  19.) 

The  mode  by  which  the  preetor  interfered  for  the  protection 
of  minors  was  called  the  restitutio  in  integrum,  (See  Bk.  i. 
Tit.  28.  2.) 


6.  Sciendum  tamen  est  divum  Ha- 
drianum  etiam  msgori  viginti  quin- 
que  annis  veniam  dedisse,  cum  post 
aditam  hereditatem  grande  ees  alie- 
nnm  quod  adit»  hereditatis  tempore 
latebat,  emersisset.  Sed  hoc  qnidem 
diYUS  Hadrianus  cuidam  speciali  bene- 
ficio  prsBstitit;  divus  autem  Gordia- 
nus  postea  m  militibus  tantummodo 
hoc  eztendit  Sed  nostra  beneyo- 
lentia  oommnne  omnibus  sutjectis 
imperio  nostro  hoc  beneficium  prse- 
stitit,  et  consUtutionem  tarn  equissi- 
mam  quam  nobilem  scripsit,  oigus 
tenorem  si  obsenraverint  homines, 
lieet  eis  et  adire  hereditatem,  et  in 
taatum  teneri  quantum  valere  bona 


6.  The  Emperor  Hadrian,  how- 
ever, once  gave  permission  to  a  per- 
son of  full  age,  to  relinquish  an  in- 
heritance, when  it  appeared  to  be  en- 
cumbered with  a  great  debt,  which 
had  been  unknown  at  the  time  that  he 
had  entered  on  the  inheritance.  But 
this  was  granted  as  a  special  favour. 
The  £mi>eror  Gordian  afterwards  ex- 
tended this  as  a  settled  privilege,  but 
only  to  soldiers.  But  we  in  qiM^ 
goodness  have  rendered  this  benefit 
common  to  all  our  subjects,  having 
dictated  a  constitution  as  just  as  it 
is  illustrious,  by  which,  if  heirs  wiU 
attend  to  its  provisions,  they  may 
enter  upon  their  inheritance,  and  not 
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hereditatis  oontingit :  at  ex  hao  causa 
neqne  deliberationis  aiudlium  eis  fiat 
neoesBaiinm,  nisi  omissa  obserra- 
tione  nostra  constitntioms,  et  deli- 
berandum existimaverint»  et  sese  ve- 
teri  grayamini  aditionis  snpponere 
maluerint. 


be  liable  bey<nid  the  valne  of  the  es- 
tate ;  so  that  they  need  not  have  re- 
conrse  to  deliberation,  unless,  neglect- 
ing to  conform  to  our  constitution, 
they  prefer  to  deliberate,  and  submit 
themselves  to  the  liabilities  attend- 
ing the  entering  on  the  inheritance 
under  the  old  law. 

Gai.  ii.  163  ;  G.  yi.  30.  22. 

Commeotators  have  termed  the  privilege  alladed  to  here  the 
beneficium  inventariL  Within  thirty  days  after  the  heir  be- 
came acquainted  with  his  rights,  an  inventory  of  the  property 
might  be  begun,  which  was  to  be  finished  within  ninety  days 
from  the  same  time.  This  inventory  was  to  be  made  in  presence 
of  a  tahellio,  or  public  notary,  and  of  any  parties  interested 
who  might  wish  to  be  present,  or  else  of  three  witnesses. 

If  the  heir  chose  to  avail  himself  of  this  privilege,  he  en- 
tirely separated  the  estate  of  the  testator  from  his  own;  he 
could  deduct  anything  that  might  be  owing  to  him  from  it,  and 
had  to  pay  to  it  anything  he  might  owe.  He  first  paid  the 
expenses  of  the  funeral  and  of  the  inventory,  and  then  all  the 
creditors  in  the  order  they  sent  in  their  claims.  If  there  was 
any  surplus,  he  took  it;  if  any  deficiency,  he  was  not  liable. 
(Cod.  vi.  80.  22.) 


7.  Item  extraneus  heres  testa- 
mento  institutus,  aut  ab  intestate  ad 
legitimam  hereditatem  vocatus,  potest 
aut  pro  herede  gerendo  aut  etiam 
nuda  Tolnntate  suscipiendee  hereditati 
heres  fieri.  Pro  herede  autem  ge- 
rere  qnis  videtur,  si  rebus  heredita- 
riis  tamquam  heres  utatur  vel  ven- 
dendo  res  hereditarias  vel  prsedia  co- 
lendo  locandove  et  quoquo  modo,  si 
▼oluntatem  suam  declaret  vel  re  vel 
verbis  de  adeunda  hereditate :  dum- 
modo  sciat  eum  in  cujus  bonis  pro 
herede  geiit,  testatum  intestatumve 
obiisse  et  se  ei  heredem  esse.  Pro 
herede  enim  gerere  est  pro  domino 
gerere ;  veteres  enim  heredes  pro  do- 
minis  appellabant.  Sicut  autem  nuda 
▼oluntate  extraneus  heres  fit,  ita  et 
contraria  destinatione  statim  ab  here- 
ditate repellitur.  Eum  qui  surdus 
'^  mutus  natus  est,  vel  postea  fac- 
tus,  nihil  prohibet  pro  herede  gerere 
et  acquirere  sibi  hereditatem,  si  ta- 
men  intelligit  quod  agitur. 


7.  A  stranger,  instituted  by  testa- 
ment, or  called  by  law  to  a  succession 
ah  intestuto,  may  become  heir,  either 
hy  doing  some  act  as  heir,  or  even 
by  the  mere  wish  to  accept  the  inhe- 
ritance. And  a  man  acts  as  heir  if 
he  treat  any  of  the  goods  of  the  in- 
heritance as  his  own,  by  selling  any 
pall,  or  by  cultivating  the  ground,  or 
letting  it,  or  in  any  other  way  declare, 
either  by  act  or  word,  his  intention 
to  enter  on  the  inheritance,  provided 
only  that  he  knows  that  the  person 
with  respect  to  whose  estate  he  acts 
as  heir,  is  dead,  testate  or  intestate, 
and  that  he  himself  is  the  heir;  for 
to  act  as  heir,  is  to  act  as  proprietor ; 
and  the  ancients  frequently  used  the 
term  heir,  to  denote  the  proprietor. 
But  as  a  stranger  may  become  heir 
by  a  mere  intention,  so,  on  the  con- 
trary, by  a  eontraxy  intention,  he  is 
at  once  barred  from  the  inheritance. 
Nothing  prevents  a  person,  who  was 
bom  deaf  and  dumb,  or  subsequently 
became  so,  from  acting  as  heir,  and 
acquiring  the  inheritance,  if  only  he 
knows  what  he  is  doing. 
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Gai.  ii.  166, 167. 169 ;  D.  xxiz.  2.  5. 

Besides  the  two  modes  of  enteriog  on  the  inheritance 
here  mentioned^  namely,  forming  an  intention  to  do  so,  and 
doing  some  act  as  heir,  there  was  a  mode^  abolished  by  a  con- 
stitation  of  Arcadius,  Honorius,  and  Theodosius  (a.d.  407), 
called  cretio.  Cretio  appellata  est,  quia  cernere  eat  quasi 
decernere  et  constituere,  (Gai.  2.  164.)  The  testator  him- 
self, in  his  win,  fixed  the  time  within  which  the  heir  was  to 
decide  whether  he  would  accept  the  inheritance.  Generally  the 
time  was  made  to  run  from  the  period  when  the  heir  became 
acquainted  with  his  rights,  and  this  was  called  the  cretio  vul- 
garis; sometimes  from  that  when  the  rights  accrued  to  him^ 
and  this  was  called  the  cretio  continua.  The  heir  could  alter 
his  decision  at  any  time  within  the  limited  period.  His  deci- 
sion was  expressed,  when  made,  by  forms  more  solemn  than 
when  the  aditio  was  made  by  a  simple  declaration  of  intention, 
(v.  Gai.  in  he,  cit.)  The  heir  was  said  adire  herediiatem 
whenever  he  in  any  way  entered  on  the  inheritance,  whether  by 
doing  some  act  as  heir  (pro  herede gerere)  or  by  the  mere  inten- 
tion to  be  heir  {nuda  voluntate) .  Of  course  this  intention  would 
be  manifested  in  some  way  or  other;  but  it  was  the  formation, 
not  the  expression,  of  the  intention  that  constituted  the  entrance 
on  the  inheritance.  Properly  speaking,  one  person  could  not 
enter  on  an  inheritance  for  anotlier;  but  there  were  necessarily 
exceptions,  such  as  that  a  tutor  might  accept  an  inheritance  in 
behalf  of  his  infant  pupil.  No  one  could  enter  on  part  of  the 
inheritance,  nor  could  he  enter  conditionally  or  for  a  certain 
time.  Directly  he  did  enter,  he  was  clothed  with  the  persona 
of  the  deceased,  whom  he  represented  as  if  he  had  succeeded 
immediately  on  his  death.     (D.  xxix.  2.  54.) 


Tit.  XX.    DE  LEGATIS. 

Post  hseo   yideamns   de    legatis.  We  will  now  proceed  to  treat  of 

Qiue  pars  juris  extra  propositam  qui-  legacies.    This  part  of  the  law  may 

dem  materiam  videtur,  nam  loquimur  not  seem  to  fall  within  our  present  snb- 

de  iis  juris  fignris  quibus  per  univer-  ject,  namely,  the  discussion  of  those 

sitatem  res  nobis  acquimntur ;  sed  methods  by  which  things  are  acquired 

com   omnino  de  testamentis  deque  per  vnwerfUatem;  but,  as  we  have 

faeredibus  qui  testamento  instituun-  already  spoken  of  testaments   and 

tUT,  locati  sumus,  non  sine  causa  se-  testamentary  heirs,  we  may  not  im- 

quenti  loco  potest  haec  juris  materia  properly  pass  to  the  subject  of  lega- 

traetari.  cies. 

On.  iL  101. 

A  legacy  being  a  mode  by  which  the  property  in  one  or  more 


818  LIB.  II.    TIT.  XX. 

particular  things  is  acquired,  ought  not,  properly,  to  be  discussed 
in  the  part  of  the  institutes  devoted  to  the  discussion  of  the 
modes  of  acquiring  a  universitas  rerum. 

In  Boman  law  a  legacy  was  an  injunction  given  to  the  heir 
to  pay  or  give  over  a  part  of  the  inheritance  to  a  third  person — 
LegatuMy  quod  legis  modo  id  est  imperative,  testamento 
relinquitur.  (Ulp.  Reg.  24.  1.)  Without  an  heir  there  could 
be  no  legacy;  and  therefore,  if  no  instituted  heir  entered  on 
the  inheritance,  the  gift  of  the  legacy  was  useless.  The  term 
was  never  applied,  as  in  English  law,  to  a  direct  bequest. 

1.  Legatmn  itaque  est  donatio  qm-  1.  A  legacy  is  a  kind  of  gift  left  by 
dam  a  defunoto  xeliota.  a  deceased  person. 

D.  xxzi.  36. 

2.  Sed  olim  qnidem  erant  legato-  2.  Fonnerly  there  were  four  lands 
nun  genera  quatuor,  per  ^ndica-  of  legacies,  namely,  ;>6rvtR<{ica/tofitfm, 
tionem,  per  damnationem,  sinendi  per  damnationem,  sinendi  modo,  and 
modo,  per  praeceptionem ;  et  certa  per  pracepiionem.  There  was  a  oer- 
qoiedam  verba  cuique  generi  legato-  tain  form  of  words  proper  to  each 
rum  adsignata  erant,  per  quffi  siogula  of  these  by  which  they  were  distin- 
genera  legatomm  significabantur.  guished  one  from  another.  But  these 
Bed  ex  constitutionibus  divorum  solemn  forms  have  been  wholly  sup- 
prinoipum  solemnitas  higusmodi  ver-  pressed  by  imperial  oonstitationB. 
borum  penitus  sublata  est  Nostra  We  also,  desirous  of  giving  respect 
autem  constitutio,  quam  cum  magna  to  the  wishes  of  deceased  persons, 
fecimus  lucubratione,  defunctorum  and  regarding  their  intentions  more 
▼oluntates  validiores  esse  cupientes,  than  their  words,  have,  by  a  oonstita- 
et  non  verbis  sed  voluntatibus  eorum  tion  composed  with  great  study,  en- 
foventes,  disposuit  ut  omnibus  legaUs  acted  that  the  nature  of  all  legacies 
una  sit  natura,  et  quibuscumque  ver-  shall  be  the  same;  and  that  legatees, 
bis  aliquid  derelictum  sit,  liceat  lega-  whatever  may  be  the  words  employed 
Cariis  id  persequi,  non  solum  per  in  the  testament,  may  sue  for  what 
actiones  personales,  sed  etiam  per  in  is  left  them,  not  only  by  a  personal, 
rem  et  per  hypothecariam.  Cujus  but  by  a  real  or  an  hypothecary 
oonstitutionis  perpensum  modum  ex  action.  The  wisdom  of  this  consti- 
ipsius  teoore  perfectissime  acdpere  tuti(»i  may  be  easily  seen  by  a  perusal 
possibile  est  of  its  dispositions. 

Gai.  u.  192, 1D3.  201.  209.  216  ;  C.  vi.  37.  21;  0.  vi.  48. 1. 
Per  vindicationem.  The  formula  in  this  species  of  legacy 
ran  thus :  "  Hominem  Stichum  do,  lego,"  or  *'*?;"  or  "  capito, 
sumitOy  sihi  haheto"  The  legacy  was  said  to  be  per  vindi- 
cationem, because,  immediately  on  the  heir  entering  on  the 
inheritance,  the  subject  of  the  legacy  became  the  property  of 
the  legatee  ex  jure  Quiritium,  who^could  accordingly  claim  it 
by  vindicatio.  The  testator  could  only  give,  in  this  way,  things 
of  which  he  had  the  dominium  ex  jure  Quiritium,  both  at  the 
time  of  making  the  testament  and  of  his  death ;  excepting  that 
such  dominium  at  the  time  of  death  alone  was  sufficient  when 
the  subject  of  the  legacy  was  anything  appreciable  by  weight, 
number,  or  measure,  as  wine,  oil,  money,  &c.     (Gai.  ii.  1 96.) 
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Ter  damnationem.  Tbe  formula  ran  thus:  ** Herus  tneua 
damned  esio  dare;"  or  **  Dato,  facito^  heredem  meum  dare 
juheo"  The  legatee  did  not,  by  Uiis  legacy,  become  proprietor 
of  the  subject  of  the  legacy;  but  he  had  a  personal  action 
against  the  heir  to  compel  him  to  give  (dare),  to  procure 
(prastare),  or  to  do  {facere),  that  which  the  terms  of  the 
legacy  directed.  Anything  could  be  given  by  this  legacy  that 
could  become  the  subject  of  an  obligation,  whether  the  pro- 
perty of  the  testator,  the  heir,  or  anyone  else.  The  rights  it 
gaye  were  therefore  said  to  be  the  optimum  jus  legati.  (Ulp, 
Reg.  24.  11 ;  Gai.  ii.  204-208.) 

Sinendi  mode.  The  formula  of  this  kind  of  legacy  was : 
*'Heru8  meus  damnas  esto  sinere  Lucium  Titium  sumere 
illam  rem  sibique  habere,"  (Gai.  ii.  209.)  The  heir  is  to 
allow  the  legatee  to  take  the  thing  given.  This  form,  then,  was 
applicable  to  anything  that  belonged  to  the  testator  or  to  the 
heir,  but  not  to  anything  belonging  to  a  third  person.  The 
legatee  did  not  become  the  owner  of  the  thing  given  until  he 
took  possession.  If  the  heir  refused  to  allow  the  legatee  to 
take  possession,  the  legatee  might  compel  him  to  do  so  by  the 
personal  action  termed  "  Quicquid  heredem  ex  testamento  dare 
facere  oportetr     (Gai.  ii.  213,  214.) 

Per  praceptionem.  The  formula  ran :  '' Lucius  Titius  illam 
rem  pracipito"  {i.e.  take  beforehand).  The  proper  appUca* 
lion  of  this  form  was  to  a  gift  made  to  one  already  instituted 
heir,  of  something  which  he  was  to  take  before  receiving  his 
share  of  the  inheritance.  The  heir  could  enforce  his  claim  to 
this  something  beyond  his  share  by  the  action  termed  judicium 
familuB  erciscunda,  i.  e.  for  having  the  inheritance  portioned 
out  by  a  judge,  who  assigned  the  thing  given  by  the  legacy  to 
the  heir  as  legatee.  It  was  only  by  a  mistake  in  language  that 
this  form  was  applied  to  a  gift  to  a  person  not  an  heir ;  but  a 
gift  made  in  this  form  to  a  person  not  heir  was  not  void ;  for  the 
senatus-consultum  Neronianum,  about  a.d.  60,  made  every  such 
legacy  valid  as  a  legacy  per  damnationem.  Gains  mentions  that 
the  Proculeians  attempted  to  get  over  the  difficulty  where  the  word 
pracipito  was  used  to  give  a  legacy  to  a  person  not  heir,  by 
reading  ** pracipito"  as  "capito;"  and  this  construction  was 
confirmed  by  a  constitution  of  Adrian.     (Gai.  ii.  218-221.) 

Under  the  imperial  legislation  the  value  attached  to  these 
formuhB  was  gradually  lessened.  By  the  senatus-consultum 
Neronianum  it  was  enacted  that  any  legacy  given  in  a  form  of 
words  not  suited  to  the  gift  intended  should  be  as  valid  as  one 
given  in  the  form  most  favourable  to  the  legatee.  "  Ut  quod 
minus  aptis  legatum  est  perinde  sit  ac  si  optimo  jure  legatum 
essetr     (Ulp.  Reg.  24. 11 ;  Gai.  ii.  197.  218.)     The/ormula 
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remained,  but  a  mistake  in  their  nse  c6uld  no  longer  injm^  the 
legatee ;  and  in  every  case  the  legacy,  however  expressed,  had 
the  effect  of  a  legacy  given  per  damnationem.  In  a.d.  342  a 
constitution  of  Constantine  II.,  Gonstantius,  and  Gonstans, 
abolished  the  use  oi  formuUB  in  all  legal  acts.  (G.  ii.  58.  1.) 
The  division  of  legacies  still  theoretically  remained,  but  the 
appropriate /&ri7if«/<3  were  no  longer  in  use.  Finally  Justinian, 
as  we  see  in  the  text,  enacted  that  all  legacies  should  be  of  the 
same  nature,  and  that  the  legatee  might  enforce  the  legacy  by 
personal,  real,  or  hypothecary  actions,  according  to  the  nature 
of  the  gift. 


8.  Sed  non  usque  ad  eam  con- 
Btitutionem  standum  esse  exbta- 
maTimus:  cum  enim  antiquitatem 
inYeniinus  legate  quidem  stricte  con- 
dudentem,  fideioommissis  autem  quaa 
ex  YoluDtete  magis  descendebant  de- 
funotorum,  pingulorem  naturam  in- 
dulgentem,  necessarium  esse  duxi- 
mus  omnia  legate  fideioommissis 
ezeeqnare,  ut  nulla  sit  inter  ea  dif- 
ferentia; sed  quod  deest  legatis,  hoc 
repleatur  ex  natura  fideicommis- 
Borum,  et  si  quid  ampHus  est  in 
legatis,  per  hoc'  crescat  fideicommis- 
Borum  natura.  Sed  ne  in  primis 
legum  cunabulis  permixte  de  his  ex- 
ponendo  studiosis  adolescentibus 
quamdam  introducamus  difficulta- 
tem,  operffi  pretium  esse  duximus 
interim  separatim  prius  de  legatis  et 
postea  de  fideicommissis  tractare,  ut 
natura  utriusque  juris  cognite  facile 
possint  permixtionem  eorum  eruditi 
Bubtilioribus  auribus  accipere. 


8.  We  have  not  howeyer  judged  it 
expedient  to  confine  ourselyes  within 
the  limits  of  this  constitution;  for, 
observing  that  the  ancients  confined 
legacies  within  strict  rules,  but  ac- 
corded a  greater  latitude  to  fideicom- 
missa  as  arising  more  immediately 
from  the  wishes  of  the  deceased,  we 
have  thought  it  necessaiy  to  make 
all  legacies  equal  to  gifts  in  trust,  so 
that  no  difference  really  i-emains  be- 
tween them.  Whatever  is  wanting 
to  legacies  they  will  borrow  from 
fideicommista,  and  communicate  to 
them  any  superiority  they  themselves 
may  have.  But,  that  we  may  not 
raise  difficulties,  and  perplex  the 
minds  of  young  persons  at  their  en- 
trance upon  the  study  of  the  law,  by 
explaining  these  two  subjects  jointly, 
we  have  thought  it  worth  while  to 
treat  separately,  first  of  legades  and 
then  of  trusts,  that,  the  nature  of 
each  being  known,  the  student  thus 
prepared,  may  more  easily  under- 
stand them  when  mixed  up  the  one 
with  the  other. 


C.  vi.  43.  2. 

All  that  remained,  after  the  changes  noticed  in  the  text,  to 
distinguish  legacies  from  Jideicommissa,  was  the  general 
character  of  the  expressions  used.  If  they  were  imperative^ 
the  gift  was  a  legacy ;  if  they  assumed  the  form  of  a  request, 
and  were  giyenprecative,  they  "were  Jideicommissa,  If  a  gifk 
was  in  form  imperative,  hut  it  was  not  valid  as  a  legacy,  it  was 
valid  as  a  trust  If  such  a  gift  could  he  valid  as  a  legacy,  it  was 
of  course  regarded  as  a  legacy,  and  not  ad  s,^deicommissum. 

A  difference  still  remained  with  respect  to  the  gifts  of  liberty 
to  a  slave.     (Vid.  Tit.  2L  2.)     A  direct  legacy  of  liberty  made 
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the  dave  the  libertus  of  the  testator;  a  gift  of  liberty  by  a 
^fideicommissum  made  the  slave  the  libertus  of  the  Jidei- 
commissarius. 


4.  Non  solam  antem  testatoriB  vel 
heredis  res,  sed  etiam  aliena  legari 
potest»  ita  at  heres  cogator  redimere 
earn  et  pnestare;  yel,  si  con  potest 
redimere,  estimadonem  ejus  dare. 
Sed  si  talis  res  sit  cujns  non  est  com- 
mercium,  nee  sestimatio  ejus  debetur, 
sicati  si  Campom  Martiom  vel  basi- 
licas Yel  templa,  yel  quse  publico  usui 
destinata  sunt,  legaverit;  nam  nnl- 
lins  moment!  legatum  est  Quod 
antem  diximus  alienam  rem  posse 
legari,  ita  intelligendum  est,  si  de- 
functus  sciebat  alienam  rem  esse, 
non  et  si  ignorabat;  forsitan  enim  si 
scisset  alienam,  non  legasset.  Et  ita 
divas  Pius  rescripsit;  et  verius  esse, 
ipsum  qui  agit,  id  est  legatarium, 
probare  oportere  scisse  alienam  rem 
legare  defunctnm,  non  heredem  pro- 
bare  oportere  ignorasse  alienam,  quia 
semper  necessitas  probandi  ineombit 
illi  qui  agit 


4.  A  testator  may  not  only  give  as 
a  legacy  his  own  property,  or  that  of 
his  heir,  but  also  the  property  of 
others.  The  heir  is  then  obliged 
either  to  purchase  and  deliver  it,  or» 
if  it  cannot  be  bought,  to  give  its 
value.  But,  if  the  thing  given  is  not 
in  its  nature  a  subject  of  commerce, 
or  purchasable,  the  heir  is  not  bound 
to  pay  the  value  to  the  legatee;  as  if 
a  man  should  bequeath  the  Campus 
Martius,  the  palaces,  the  temples,  or 
any  of  the  things  appropriated  to 
public  purposes,  for  such  a  legacy  is 
of  no  eflTect  But  when  we  say  that 
a  testator  may  give  the  goods  of  an- 
other as  a  legacy,  we  must  be  under- 
stood to  mean,  that  this  can  only  be 
done  if  the  deceased  knew  that  what 
he  bequeathed  belonged  to  another, 
and  not  if  he  were  ignorant  of  it; 
since,  if  he  had  known  it,  he  would 
not  perhaps  have  left  such  a  legacy. 
To  this  effect  is  a  rescript  of  the 
Emperor  Antoninus,  which  also  de- 
cides that  it  is  incumbent  upon  the 
plamtifT,  that  is,  the  legatee,  to  prove 
that  the  deceased  knew  that  what  he 
left  belonged  to  another,  not  upon 
the  heir  to  prove  that  the  deceased 
did  not  know  it,  for  the  burden  of 
proof  always  lies  upon  the  person 
who  brings  the  action. 

Gal  ii.  202 ;  D.  xxx.  89.  7. 10  ;  D.  xxxi.  67.  8;  C.  vi.  87. 10;  D.  xxii.  8.  21. 


5.  Sed  et  si  rem  obligatam  eredi- 
tori  aliquis  legaverit,  necesse  habet 
heres  luere.  Et  hoc  quoque  casu 
idem  placet  quod  in  re  aliena,  ut  ita 
demum  luere  necesse  habeat  heres, 
si  sciebat  defunctus  rem  obligatam 
esse;  et  ita  divi  Severus  et  Antoni- 
nus rescripserunt  Si  tamen  de- 
fimctas  Yolnit  legatom  luere  et  hoc 
ezpressit,  non  debet  heres  earn  luere. 


5.  If  a  testator  gives  as  a  legacy 
anything  in  pledge  to  a  creditor,  the 
heir  is  bound  to  redeem  it  But  in 
this  case,  as  in  that  of  the  property 
of  another,  the  heir  is  not  bound  to 
redeem  it,  unless  the  deceased  knew 
that  the  thing  was  pledged ;  and  this 
the  Emperors  Severus  and  Antoni- 
nus have  decided  by  a  rescript  But 
when  it  has  been  the  wish  of  the  de- 
ceased that  the  legatee  should  re- 
deem the  thing,  and  he  has  expressly 
said  so,  the  heir  is  not  bound  to  re- 
deem it 


D.  XXX.  5.  7,  ' 
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6.  Si  res  aliena  legata  ftierit,  et 
ejus  tIyo  testatore  legatarios  dominns 
faotus  fherit,  siquidem  ex  causa  emp- 
tionis,  ex  testamento  actione  predom 
consequi  potest;  si  vero  ex  causa 
lucrativa,  veluti  ex  causa  donatioms 
vel  ex  alia  simili  causa,  agere  non 
potest:  nam  traditum  est,  duas  lu- 
orativas  causas  in  eumdem  hominem 
et  in  eamdem  rem  concurrere  non 
posse.  Hac  ratione,  si  ex  duobus 
testamentis  eadem  res  eidem  debea- 
tur,  interest  utrum  rem  an  eestima- 
tionem  ex  testamento  consecutus  est : 
nam  si  rem,  agere  non  potest,  quia 
habet  eam  ex  causa  lucrativa;  si  sesti- 
mationem,  agere  potest 


6.  If  a  thing  belonging  to  another 
be  given  as  a  legacy,  and  become  the 
property  of  the  legatee  in  the  life- 
time of  the  testator,  then,  if  it  be- 
come so  by  purchase,  the  legatee 
may  recover  the  value,  by  an  action 
founded  on  the  testament;  but,  if 
the  legatee  obtained  it  by  any  way 
of  clear  gain  to  him,  as  by  gift,  or 
any  similar  mode,  he  cannot  bring 
such  an  action,  for  it  is  a  received 
rule,  that  two  modes  of  acquiring, 
each  being  one  of  clear  gain,  can 
never  meet  in  the  same  person  with 
regard  to  the  same  thing.  If,  there- 
fore, the  same  thing  be  given  by  two 
testaments  to  the  same  person,  it 
makes  a  difference,  whether  the  lega- 
tee has  obtained  the  thing  itself,  or 
the  value  of  it,  under  the  first,  for,  if 
he  has  already  received  the  thing 
itself,  he  cannot  bring  an  action,  for 
he  has  received  it  by  a  mode  of  clear 
gain  to  him ;  but,  if  he  has  received 
the  value  only,  he  may  bring  an 
action. 


D.  XXX.  108 ;  D.  xliv.  7. 17 ;  D.  xxx.  84.  2. 

It  may  be  observed  that  if  a  person  acquired  the  subject  of 
a  legacy  by  a  causa  lucrativa  during  the  lifetime  of  the  testa- 
tor^ and  the  legacy  was  made^  not  in  his  own  favour  directly, 
but  was  given  to  his  slave,  or  a  descendant  in  his  power,  he 
could  recover  the  value  of  the  thing  given  from  the  heir.  In 
such  a  case  the  two  causie  lucrative  were  not  considered  so  to 
unite  in  one  person  as  to  violate  the  general  rule,  although,  in 
fact,  the  result  was  the  same  as  if  die  rule  had  been  directly 
violated.     (D.  xxx.  108.) 

In  the  beginning  of  this  paragraph  it  is  said  that  if  the  legatee 
acquire  the  thing  during  the  lifetime  of  the  testator  by  a  causa 
lucrativa,  he  could  not  regain  it  or  its  value  by  legacy.  The 
vivo  testatore  is  merely  an  example ;  it  would  be  the  same  if 
the  legatee  acquired  the  thing  by  a  causa  lucrativa  at  any  time 
before  receiving  it  by  way  of  legacy. 


7.  Ea  quoque  res  quse  in  rerum 
natura  non  est,  si  modo  futura  est, 
recte  legatur:  veluti  fructus  qui  in 
illo  fundo  nati  erunt,  aut  quod  ex  ilia 
anciUa  natum  eiit. 


7.  A  thing  not  in  existence,  but 
which  one  day  will  be  in  existence, 
may  be  properly  given  as  a  legacy,  as, 
for  instance,  the  fruits  which  shaU 
grow  on  such  a  farm,  or  the  child 
which  shall  be  bom  of  such  a  slave. 


Gai.  ii.  203. 
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8.  Si  eadem  res  dnobos  legate  sit  8.  If  the  same  thiog  is  given  as  a 
sive  conjunctim  siye  disjonctixn,  si  legacy  to  two  persons,  either  con- 
amho  perreniant  ad  legatum,  scindi-  jointly  or  separately,  and  both  take 
tor  inter  eos  legatmn ;  si  alter  defi-  the  legacy,  it  is  divided  between  them, 
ciat,  quia  aut  spreverit  legattim,  aut  But  should  either  of  the  legatees 
vivo  testetore  decesserit,  vel  alio  quo-  fail  to  take  it,  cither  from  refrising  it 
libet  mode  defecerit,  totum  ad  coUe-  or  from  dying  in  the  lifetime  of  the 
gatarium  pertinet  Conjunctim  an-  testetor,  or  from  any  other  reason, 
tem  legatur,  veluti  si  quis  dicat,  Titio  the  whole  goes  to  his  co-legatee.  A 
et  Seio  hominem  Stichum  do  lego;  legacy  is  given  conjointly,  if  a  tes- 
disjnnotim  ita,  Titio  hominem  Sti-  tator  say,  I  give  as  a  legacy  my  slave 
chum  do  lego,  Seio  Stichum  do  lego.  Stichus  to  Titius  and  Seius  :  but 
Sed  et  si  ezpresserit  eumdem  homi-  separately,  if  he  say,  I  give  as  a 
nem  Stichum,  seqne  disjunctim  lega-  legacy  my  slave  Stichus  to  Titius ;  I 
turn  intelligitur.  give  as  a  legacy  my  slave  Stichus  to 

Seius.  And  if  the  testetor  say,  that 
he  gives  the  same  slave  Stichus,  yet 
the  legacy  is  still  taken  to  be  given 
separately. 

Gai.  ii.  100. 

A  legacy  might  be  void  originally,  when  it  was  said  to  be 
taken  pro  non  scripto,  i.  e,  as  if  it  had  never  been  inserted ;  or  it 
might  be  valid  originally,  and  yet  before  the  rights  of  the  legatee 
were  fixed  (t.  e,  before  the  dies  cedit)  the  legatee  might  die  or 
refuse  the  legacy,  or  become  incapable  to  take,  when  tfie  legacy 
was  called  irritum  or  destituium ;  or  the  rights  of  the  legatee 
might  be  fixed,  but  before  the  legacy  was  actually  delivered 
over  to  him,  it  might  be  taken  away  from  him  on  account  of 
something  rendering  him  unworthy  to  receive  it ;  the  legacy 
was  then  called  ereptitium  (qua  ut  indignia  eripitur).  If 
there  were  no  co-legatees,  the  legacy,  if  ereptitium,  went  to 
ihejiscus :  in  the  two  other  cases  the  failure  of  the  legacy  was 
for  the  benefit  of  the  heir.  The  legacies  were  burdens  with 
which  he  might  have  been,  but  was  not,  charged. 

But  if  there  was  a  co-legatee  the  case  was  different.  Co- 
legatees  might  be  created,  according  to  a  division  made  by  Paul 
(D.  1.  16.  142),  re,  re  et  verbis,  or  verbis;  re  being  equivalent 
to  the  disjunctim  of  the  text,  when  the  same  gift  was  made 
separately  to  two  or  more  persons ;  re  et  verbis,  equivalent  to 
the  conjunctim  of  the  text  when  the  same  thing  was  given  at 
once  to  two  or  more;  and  verbis,  in  which  the  joint  legacy  was 
only  apparent,  the  gift  being  made  at  once  to  two  or  more,  but 
their  respective  shares  being  assigned  them,  as  ''  lego  Titio  et 
Seio  ex  aquis  partibus" 

The  rights  of  co-legatees  were  very  different  at  different 
periods  of  Boman  law.  Originally  the  interest  of  the  co-legatee 
was  determined  by  the  formula  under  which  the  legacy  was 
given.  If  it  yrereper  vindicationem,  the  right  to  the  property 
in  the  whole  thing  given  passed  to  each  legatee.     They  might 

Y  2 
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divide  it  between  them,  but  this  was  for  their  own  convenience. 
They  each  had,  in  the  eye  of  the  law,  the  whole.  If  it  were 
given  per  damnationenii  no  right  to  the  property  passed,  but 
each  legatee  was  a  creditor  of  the  heir  in  respect  of  the  thing 
given.  Accordingly  each  co-legatee  could  recover  from  the  heir 
the  whole  of  the  filing  given,  or  its  value  in  money.  {Singulis 
solida  res  dehehitur.  Gai.  ii.  206.)  Before  the  lex  Papia 
Poppaa  there  was  no  such  thing  as  accrual  of  legacies  between 
co-legatees;  each  legatee  was  entitled  to  the  property  in  the 
whole  thing,  or  was  creditor  for  the  whole.  When  the  legacy 
was  per  vindicationem  it  made  a  difference  in  fact,  whether  his 
co-legatee  took  or  not,  but  not  in  law,  as  in  any  case  the  law 
considered  him  to  have  the  whole  legacy  {in  solidum  hahuit) ; 
if  it  were  given  j9^r  damnationem,  it  made  no  difference  in  law 
or  fact,  for  each  legatee  was  creditor  for  the  whole. 

The  lex  Papia  Poppaa  introduced  a  new  system.  It  took 
away  the  legacies  of  the  unmarried  and  the  childless,  and  gave 
them  to  those  who  were  fathers  and  married.  No  one  could 
take  as  heir  or  legatee  who  was  unmarried  {calebs)  or  childless 
{orbus).  At  the  same  time  the  dies  cedit  as  it  was  called,  that 
is,  the  time  when  the  rights  were  fixed  (see  note  to  paragr.  20) 
was  thrown  back  from  the  time  of  the  aditio  hereditatis  to  that 
of  the  opening  of  the  testament.  Thus  many  legacies  fell  to 
the  ground ;  they  became  caduca,  and  were  diverted  from  the 
course  intended  by  the  testator.  Quod  quis  sihi  testamento 
relictum,  ita  utjure  civili  caper e  possit^  aliqua  ex  causa  non 
ceperit  caducum  appellatur,  veluti  ceciderit  ah  eo.  (Ulp. 
Reg.  17.  1.)  The  term  caduca  was  strictly  applied  only  to 
these  lapses  of  legacies  caused  by  the  provisions  of  the  lex 
Papia  Poppaay  but  was  subsequently  used  for  the  failure  of 
any  testamentary  disposition.  Failures  in  legacies  occasioned 
by  any  of  the  rules  of  the  civil  law,  and  not  by  the  lex  Papia 
Poppaa^  were  said  to  be  in  causd  caduci,  and  were  subjected 
by  that  law  to  the  same  rules  as  governed  the  caduca.  These 
caduca  were  given,  in  the  first  place,  to  co-legatees  having  chil- 
dren ;  but  by  a  distinction,  based  apparently  on  no  very  good 
reason,  it  was  only  those  joined  re  et  verbis,  and  those  joined 
verbis,  who  were  considered  co-legatees  for  this  purpose; 
those  joined  re  were  not.  If  there  were  no  co-legatees  with 
children,  the  legacies  went  to  the  heir  who  had  children.  If 
there  were  none,  then  to  legatees  generally  who  had  children. 
If  none  had  children,  then  to  ihejlscus.  Any  legacy  given  by 
the  lew  Papia  Poppcea  might  be  reftised :  if  accepted,  it  passed 
with  all  the  burdens  attaching  to  it.  Caduca  cum  suo  onere 
jiunt.  (Ulp.  Reg,  17.  2.)  The  lex  Papia  Popp^ta  excepted 
from  its  provisions  the  descendants  and  ascendants  of  the  testa- 
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tor  to  the  third  degree^  and  left  them  jus  antiquum  in  caducis 
(Ulp.  Reg.  18);  i.e.  they  were  subject  to  the  old  rules  of  the 
civil  law.  Legacies  which  were  originally  void  did  not  come 
within  the  scope  of  this  law. 

By  a  constitution  of  Caracalla  (Ulp.  Reg.  17.  %),  all  caduca 
were  at  once  given  to  the  Jiscus,  and  no  legatee  or  heir  any 
longer  profited  by  the  failure  of  legacies  under  the  lex  Papia 
Popptea. 

Constantine  abolished  the  law  of  incapacity  arising  firom 
celibacy.  (Cod.  viii.  58.)  And  Justinian  did  away  with  all 
the  law  of  caduca  springing  out  of  the  lex  Papia  Poppma. 
The  distinction  between  the  kinds  of  legacies  being  no  longer 
in  existence,  new  provisions  on  the  subject  were  made.  (0.  vi. 
51.  11.)  The  right  to  bring  a  real  action  was  to  attach  to 
every  legacy ;  and  co-legatees  were  placed  in  the  position  they 
would  have  occupied  before  the  lex  Papia  PoppcRa  ;  but  it  was 
enacted  that  in  every  case  of  a  gift  to  a  co-legatee  failing,  an 
accrual  should  take  place  to  the  other,  or  others  joined  with 
him.  If  they  were  joined  re^  the  accrual  was  said  to  be 
obligatory  on  those  conjoined ;  but  the  burdens  of  the  legacy 
did  not  pass  with  it.  Really  there  was  no  accrual  at  all ;  the 
co-legatees  were  in  the  same  position  as  if  the  gift  had  only  been 
made  to  one.  If  the  co-legatees  were  joined  re  et  verbis^  the 
accrual  was  voluntary,  but  the  burdens  of  the  legacy  passed 
with  it.  The  co-legatees  were  looked  upon  as  having  really  dis- 
tinct interests,  and,  therefore,  if  the  gift  to  one  failed,  the  others 
had  something  to  receive.  But,  at  the  same  time,  they  took  the 
share  they  gained,  with  all  its  burdens ;  it  might,  for  instance, 
be  encumbered  with  a  Jideicommissum,  Legatees  joined  only 
verhis  were  not,  properly  speaking,  co-legatees  at  all,  and 
Justinian  does  not  permit  any  accrual  between  them.  There 
was  thus  a  clear  distinction  made  between  legacies  given  jointly 
to  legatees  re  et  verbis  and  those  given  verbis.  In  both 
distinct  interests  were  in  effect  given  to  all  the  legatees ;  but  in 
the  former  case  these  interests  were  so  united,  that,  through  the 
failure  of  the  legacy  of  one  legatee,  his  interest  accrued  to  those 
joined  with  him. 

If  the  rights  of  a  co-legatee  were  once  fixed,  then  even  if  he 
died  before  he  received  his  legacy,  the  accrual  on  any  failure 
still  took  place  for  his  benefit,  or  rather  that  of  his  representa- 
tives, and  was  said  to  be  given  to  his  pars  or  share.  (D. 
vii.  1.  33.  1.) 

9.  Si  cni  fundus  alienus  legatus  9.  If  a  testator  give  as  a  legacy 

fnerit,  et  emerit  proprietatem  deduoto  land  belonging  to  another,  and  the 

usufructu,  et  ususfructus    ad   eum  legatee  purchase  the  bare  ownership, 

penrenerit,  et  postea  ex  testamento  and  the  usufruct  comes  to  him,  and 
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agat,  recte  eum  agere  et  fandum  pe-  he  afterwards  brings  an  action  under 
tere  Julianus  ait,  quia  ususfractus  in  the  testament,  Julianas  says  that  an 
petitione  servitutis  looum  obtinet;  action  claiming  the  land  is  well 
Bed  officio  judicis  continetur,  at  de-  brought,  because,  in  this  claim,  the 
ducto  usufructu  jubeat  aesiimationem  usufruct  is  regarded  as  a  servitude 
prestari.  only.    It  is  the  duty  of  a  judge,  in 

this  case,  to  order  the  value  of  the 
property,  deducting  the  usufruct,  to 
be  paid. 

D.  XXX.  82.  2,  3  ;  D.  1. 16.  25. 

A.  fundus,  or  landed  estate,  is  left  by  legacy;  the  legatee 
buys  the  naked  ownership,  but  receives  by  a  causa  lucrativa 
(tins  is  expressed  by  pervenerit)  the  usufruct.  He  is,  of 
course,  entitled  to  receive  the  value  of  what  he  has  bought,  but 
not  of  that  which  has  already  come  to  him  by  a  causa  lucra- 
tiva. Supposing  he  wishes  to  recover  by  action  the  value  of 
the  naked  ownership  from  the  heir,  he  can  only  demand  exactly 
that,  which  was  given  him  by  the  testament.  He,  therefore, 
asks  for  the  fundus ;  but  the  fundus  includes  both  the  naked 
ownership  and  the  usufruct.  Will  he  not,  then,  be  asking  too 
much,  and  thus  fail  in  his  action  from  what  was  termed  plus 
petitio  9  (See  Bk.  iv.  Tit.  6.  33.)  Julian  answers  that  he 
will  not,  because  in  every  demand  of  a  fundus,  the  plaintiff 
must  necessarily  ask  for  it,  subject  to  all  its  servitudes.  Usu- 
fruct was  a  servitude,  and,  therefore,  in  demanding  the  fundus 
from  the  heir,  he  does  not  demand  the  usufruct,  if  the  fundus 
be  subject  to  such  a  servitude. 

10.  Sed  si  rem  legatarii  quis  ei  10.  If  a  testator  give  as  a  legacy 

legaverit,  inutile  est  legatum,  quia  anything  that  already  belongs  to  the 
quod  proprium  est  ipsius  amplius  legatee,  the  legacy  is  useless;  for 
ejus  fieri  non  potest;  et  licet  alio-  what  is  already  the  property  of  a 
naverit  eam,  non  debetur  nee  ipsa  legatee  cannot  become  more  so. 
nee  sestimatio  ejus*  And,  although  the  legatee  has  parted 

with  the  thing  bequeathed,  he  would 
not  be  entitled  to  receive  either  the 
thing  itself  or  its  value. 

D.  XXX.  41.  2. 

Et  licet  dlienavetit  earn.  This  is  an  application  of  what 
was  called  the  rule  of  Cato,  reguld  Catoniana  (perhaps  Cato 
Major),  viz ,  Quod,  si  test  amen  fi  facti  tempore  decessisset 
testator,  inutile  foret,  id  legatum  quandocumque  decesserit 
non  valete  (D.  xxxiv.  7.  1),  i.e,  a  legacy  invalid  when  the 
testament  was  made,  could  never  become  valid. 

11.  Si  quis  rem  suam  quasi  alie-  11.  If  a  testator  give  a  thing  be- 

nam  legaverit,  valet  legatum ;  nam  longing  to  himself,  as  if  it  were  the 

plus  valet  quod  in  veritate  est,  qnam  property  of  another,  the  l^acy  is 

quod  in  opinione.    Sed  et  si  legatarii  valid ;  for  its  validity  is  decided  by 
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pntavit,  Talere  constat»  quia  ezitnm  what  is  the  real  state  of  the  case,  not 
Tolnntas  defoncti  potest  habere.  by  what  he  thinks.    And  if  the  tes- 

tator imagine  that  what  he  gires  be- 
longs already  to  the  legatee,  yet,  if  it 
do  not,  the  legacy  is  certainly  valid» 
becaose  the  wish  of  the  deceased  can 
thus  take  effect 

D.  xL  2.  4. 1. 

The  words  "plus  valet  quod"  &c.,  are  not  the  statement  of 
a  general  rule  of  law,  but  merely  of  what  happens  under  the 
particular  circumstances  alluded  to.  Under  other  circumstances 
exactly  the  opposite  is  laid  down.  Ulpian  says,  for  instance, 
that  a  person  thinking  himself  a  necessarius  heres,  but  really 
not  being  so,  could  not  repudiate  the  inheritance,  Nam  plus 
est  in  qpinione  quam  in  veritate.     (D.  xxix.  2.  15.) 

12.  Si  rem  suam  legayerit  testator,  12.  If  a  testator  give  his  own  pro- 

posteaqne  earn  alienaveiit,  Gelsus  ex-  perty  as  a  legacy,  and  afterwards 
istamat,  si  non  adimendi  animo  ven-  alienate  it,  it  is  the  opinion  of  Celsus 
didit,  nihilominns  deberi;  idemque  that  the  legatee  is  entitled  to  the 
divi  Sererus  et  Antoninus  rescripse-  legacy,  if  the  testator  did  not  sell 
rant  lidem  rescripseront  eum  qui,  with  an  intention  to  reyoke  the  le- 
post  testamentum  factum,  praedia  gacy.  The  Emperors  Severos  and 
qoffi  legata  erant  pignori  dedit,  ade-  Antoninus  have  published  a  rescript 
misse  legatimi  non  videri ;  et  Ideo  to  this  effect  And  they  have  also  de- 
legatarium  cum  herede  agere  posse,  cided  by  another  rescript,  that  if  any 
ut  prffidia  a  creditore  luantur.  Si  person,  after  making  his  testament, 
vero  quis  partem  rei  legal»  aliena-  pledge  immoveables  which  he  has 
verit,  pars  quie  non  est  alieneta  om-  given  as  a  legacy,  he  is  not  to  be 
nimodo  debetur ;  pars  autem  alienata  taken  to  have  thereby  revoked  the 
ita  debetur,  si  non  adimendi  animo  legacy ;  and  that  the  legatee  may,  by 
alienata  sit  bringing  an  action  against  the  heir» 

compel  him  to  redeem  the  property. 
If,  again,  a  part  of  the  thing  given 
as  a  legacy  be  alienated,  the  legatee  is 
of  course  still  entitled  to  the  part 
which  remains  unalienated,  but  is  en- 
titled to  that  which  is  alienated,  only 
if  it  appear  not  to  have  been  alienated 
by  the  testator  with  the  intention  of 
revoking  the  legacy. 

Gai.  xi.  198  ;  D.  xxxii.  11,  12 ;  C.  vi.  87.  3 ;  D.  xxx.  8. 

Gains  informs  us  that  the  opinion  confirmed  by  Severus  and 
Antoninus  was  not  that  generally  entertained  when  he  wrote. 
When  the  legacy  was  given  per  vindicationem,  it  seemed  im- 
possible that  if  the  thing  were  alienated  the  legatee  could  take 
anything,  and  even  if  it  were  per  damnationetn,  tliough  there 
was  nothing  in  the  nature  of  the  legacy  to  prevent  the  legatee 
making  a  valid  claim  (licet  ipso  Jure  debeatur  legatum),  it  was 
considered  that  he  might  be  repelled  by  an  exception,  because 
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he  would  be  acting  against  the  wishes  of  the  deceased.  (Gai.  ii. 
198.) 


13.  Si  quia  debitori  suo  liberation 
nem  legaverit,  legatum  utile  est,  et 
neqne  ab  ipso  debitore  neque  ab  he- 
rede  ejus  potest  heres  petere,  nee  ab 
alio  qui  beredis  looo  est ;  sed  et  po- 
test a  debitore  conyeniri,  ut  liberet 
eum.*  Potest  autem  quis  vel  ad  tern- 
pus  jubere  ne  heres  petat. 


13.  If  a  testator  give  as  a  legacy 
to  his  debtor  a  discharge  from  his 
debt,  the  legacy  is  valid,  and  the  heir 
cannot  reooyer  the  debt  from  the 
debtor,  his  heir,  or  any  one  in  the 
place  of  his  heir.  The  debtor  may 
by  action  compel  the  heir  to  free  him 
from  his  obligation.  A  man  may  also 
forbid  his  heir  to  demand  payment 
of  a  debt  duiing  a  certain  time. 


The  debt  was  not  extingaished  by  the  legacy  of  liberatio. 
But  if  the  heir  sued  the  debtor,  then  the  debtor  could  repel 
him  by  the  plea  of  fraud  {excepHone  dolt  malt),  and,  if  the 
debtor  wished,  he  could,  by  suiug  under  the  testament,  compel 
the  heir  to  release  the  debt,  by  consent  only,  if  the  obligation 
had  been  made  in  that  manner,  by  acceptilatio,  i.  e.  by  the 
heir  acknowledging  the  receipt  of  the  thing  owed  (see  Bk.  iii. 
Tit.  29.  1)  if  it  had  not. 

A  legacy  of  a  discharge  from  debt  might  be  made  indirectly 
by  giving  as  a  legacy  to  the  debtor  the  chirographum,  or 
bond  by  which  he  was  bound.     (D.  xxxiv.  3.  8.  1,  2.) 

Vel  ad  tempus.  The  effect  of  such  a  legacy  was  that  if  the 
heir  sued  the  legatee  before  the  time  had  expired^  he  could  be 
repelled  by  an  exception  of  dolus  malus. 


14.  Ex  oontrario  si  debitor  oredi- 
tori  suo,  quod  debet  legaverit,  inutile 
est  legatum,  si  nihil  plus  est  in  legato 
quam  in  debito,  quia  nihil  amplius 
habet  per  legatum.  Quod  si  in  diem 
Tel  sub  conditione  debitum  ei  pure 
legaverit,  ntUe  est  legatum  propter 
repraesentationem.  Quod  si  vivo  tes- 
tatore  dies  venerit  vel  conditio  ex- 
titerit,  Papinianus  scripsit  utile  esse 
nihilominus  legatum,  quia  semel  con- 
stitit:  quod  et  verum  est;  non  enim 
placuit  sententia  exisUmantium  ex- 
tinctum  esse  legatum,  quia  in  earn 
causam  pervenit  a  qua  inoipere  non 
potest 


14.  On  the  contrary,  a  legacy  given 
by  a  debtor  to  his  creditor  of  the 
money  which  he  owes  him,  is  in- 
effectual if  it  includes  nothing  more 
than  the  debt  did,  for  the  creditor 
thus  receives  no  benefit  from  the 
legacy.  But  if  a  debtor  give  ab- 
solutely as  a  legacy  to  his  creditor 
what  was  due  only  on  the  expiration 
of  a  term,  or  on  the  accomplishment 
of  a  condition,  the  legacy  is  effectual, 
because  it  thus  becomes  dne  before 
the  debt.  Papinian  decides,  that  if 
the  term  expire,  or  the  condition  is 
accomplished,  in  the  lifetime  of  the 
testator,  the  legacy  is  nevertheless 
effectual,  because  it  was  once  good; 
which  is  true.  For  we  may  r^ect 
the  opinion  that  a  legacy  once  good, 
can  afterwards  become  extinct,  be- 
cause circumstances  have  arisen 
which  would  have  prevented  its  being 
originally  valid. 
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D.  XXXV.  2. 1. 10;  D.  xxxv.  2.  6 ;  D.  xxxi.  82. 

The  legacy  would  generally  be  more  advantageous  than  the 
debt,  on  account  of  the  actions  that  might  be  brought  on  it. 

15.  Sed  si  uxori  maritns   dotem  15.  If  a  man  give  as  a  legacy  to 

legaverit,  valet  legatum,  quia  plenius  his  wife  her  maxriage-portion,  the 
est  legatam  quam  de  dote  actio.  Sed  legacy  is  valid,  for  the  legacy  is  more 
si  quam  non  accepit  dotem  legaverit,  beneficial  than  the  action  she  might 
divi  Sevens  et  Antoninns  rescrip-  maintain  for  the  recovery  of  her  por- 
senmt,  si  qnidem  simplidter  lega-  tion.  But,  if  he  bequeath  to  his  wife 
vent,  inutile  esse  legatum;  si  vero  her  mairiage-portion,  which  he  has 
oerta  pecnnia  vel  oertum  corpus  aut  never  actually  received,  the  Emperors 
instmmentum  dotis  in  prslegando  Severus  and  Antoninus  have  decided 
demonstarata  sunt,  valere  legatum.         by  a  rescript,  that  if  the  portion  be 

given  without  any  specification,  the 
legacy  is  void ;  but  if  in  the  terms  of 
the  gift  a  particular  sum  or  thing,  or 
a  certain  sum  mentioned  in  the  act 
of  dowry,  be  specified  as  to  be  re- 
ceived as  a  legacy  before  it  could  be 
received  as  dowry,  the  legacy  is  valid. 

D.  xxxiii.  41.  2.  7,  8. 

In  the  de  dote^  or,  as  it  was  otherwise  called,  the  rei  tcxorim 
actio,  certain  delays  in  the  restitution  of  the  dowry  were  per- 
mitted ;  and  sums  expended  for  the  improvement  of  the  pro- 
perty of  the  wife  might  be  set  off  against  the  claim.  The 
legacy  had  to  be  paid  without  delay,  and  no  set-off  was  ad- 
missible. It  was  from  the  dowry  being  thus  restored,  when 
made  the  subject  of  a  legacy,  sooner  than  when  the  action  was 
brought  that  the  expression  prcelegare  dotem  was  used;  the 
dos  was  given  by  legacy  {legate)  sooner  (/?r«)  than  it  could 
otherwise  be  obtained. 

By  the  words  "  certa  pecunia"  &c.,  is  meant  that  if  the  tes- 
tator said,  "  I  give  to  my  wife  the  sum  she  brought  me  as 
dowry/'  and  she  had  not  brought  anything,  the  legacy  would  be 
useless;  but  if  he  said,  ''  I  give  her  the  100  aurei  she  brought 
me,"  then  the  words  referring  to  her  having  brought  them  would 
be  only  9^  falsa  demonstration  that  is,  an  unnecessary  par- 
ticularity of  expression,  which  would  be  passed  over  as  if  not 
written. 

Instrumentum  dotis.  So  if  the  testator  said,  "  I  give  the 
property  mentioned  in  act  of  dowry,"  if  there  were  no  act  of 
dowry,  the  gift  would  be  useless ;  but  if  he  said,  "  I  give  such  or 
such  a  particular  thing  mentioned  in  the  act  of  dowry,"  if  there 
were  no  act  of  dowry,  the  wife  would  receive  the  thing  specified, 
and  the  words,  "  mentioned  in  the  act  of  dowry,"  would  be 
treated  as  superfluous. 

16.  Si  res  legata  sine  facto  heredis  16.  If  a  thing  given  as  a  legacy 

perierit,  legatario  decedit;  et  si  ser-      perish  without  the  act  of  the  heir, 
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YQS  alienas  legatos  sine  facto  heredis 
manamissus  fuerit  non  tenetur  heres. 
Si  yero  heredis  servus  legatos  fuerit, 
et  ipse  eum  manumiserit,  teneri  earn 
Jolianus  scripsit,  neo  interesse  utnim 
scierit  an  ignoraverit  a  se  legatom 
esse ;  sed  et  si  alii  donaverit  servum, 
et  is  cni  donatos  est  eum  manu- 
miserit,  tenetur  heres,  quamyis  igno- 
raverit a  se  eum  legatum  esse. 


the  loss  falls  upon  the  legatee.  And, 
if  the  slave  of  another,  given  as  a 
legacy,  should  be  manumitted  with- 
out ^e  act  of  the  heir,  the  heir  is 
not  answerable.  But  if  a  testator 
give  as  a  legacy  the  slave  of  his  heir, 
who  afterwards  manumits  that  slave, 
Julian  says  that  the  heir  is  answer- 
able, whether  he  knew  or  not  that 
the  slave  was  given  away  from  him 
as  a  legacy.  And  it  would  be  the 
same  if  the  heir  had  made  a  present 
of  the  slave  to  any  one  who  had  en- 
franchised him:  the  heir,  though 
ignorant  of  the  legacy,  would  be  an- 
swerable. 


D.  XXX.  35.  1 ;  D.  xxx.  112.  1. 

The  factum  of  the  heir  means  anything  hy  which^  however 
innocently,  he  may  have  been  the  cause  of  the  thing  perishing, 
&c. 


17.  Si  quis  ancillas  cum  suis  natis 
legaverit,  etiamsi  andllsB  mortu» 
fuerint,  partus  legato  cedunt  Idem 
est,  si  ordinarii  servi  cum  vicariis 
legati  fuerint;  et  licet  mortui  sint 
ordinarii,  tamen  vicarii  legato  cedunt. 
Sed  si  servus  cum  peculio  fuerit  lega- 
tus,  mortuo  servo  vel  manumisso  vel 
alienato  et  peculii  legatum  extin- 
guitur.  Idem  est,  si  fundus  instruo- 
tus  vel  cum  instrumento  legatua 
fuerit;  nam  fundo  alienato  et  instru- 
ment! legatum  extinguitur. 


17.  If  a  testator  bequeath  his 
female  slaves  and  their  offspring, 
although  the  mothers  die,  the  issue 
goes  to  the  legatee.  And  so,  if  ordi- 
nary slaves  are  bequeathed  together 
with  vicarial,  although  the  ordinary 
slaves  die,  yet  the  vicarial  slaves  will 
pass  by  virtue  of  the  gift.  But,  where 
a  slave  is  bequeathed  with  his  peru- 
/it/m,  and  afterwards  dies,  or  is  manu- 
mitted, or  alienated,  the  legacy  of  the 
pecuUum  becomes  extinct  It  is  the 
same  if  the  testator  gives  as  a  legacy, 
land  **  provided  with  instruments,"  or 
"with  its  instruments  of  culture." 
If  the  land  is  alienated,  the  legacy  of 
the  instruments  of  culture  is  extin- 
guished. 

D.  xxxiii.  8. 1.  3 ;  D«  xxxiii.  7. 1.  pr.  and  1. 

An  ordinarius  servus  was  a  slave  who  had  a  special  ofiBce  in 
the  establishment,  as  cook,  barber,  baker,  &c.  The  vicarii 
were  his  attendants,  and  were  generally  reckoned  as  part  of  his 
peculium.  But  in  the  case  of  this  legacy  the  law  considered 
them  as  having  an  independent  existence  {propter  dignitatem 
hominis),  and  not  merely  as  accessories  to  the  ordinarii.  So 
the  children  of  the  female  slaves  are  not  treated  as  mere  acces- 
sories to  her.  Had  they  been  so,  they  could  not  have  passed 
without  the  principal  to  which  they  were  attached. 

Fundus  instructus  is  land,  with  everything  on  it,  whether 
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for  use  or  ornament;  fundus  cum  instrumento,  land,  with  the 
instruments  of  its  culture  only.     (D.  xxxiii.  7. 12.  27.) 

18.  Si  grez  legatas  fderit  posteaqne 
ad  noam  ovem  pervenerit,  quod  super- 
fderit  vindicari  potest. .  Orege  autem 
legato,  etiam  eas  oves  qusB  post  tes- 
tamentom  factum  gregi  a4jiciimtiir, 
legato  cedere  Julianus  ait;  est  enim 
gregis  nnam  corpus  ex  distantibos 
capitibnB,  sicnt  sedium  unum  corpus 
eat  ez  cohserentibus  lapidibus. 


18.  If  a  flock  is  giyen  as  a  legacy, 
and  it  be  afterwards  reduced  to  a 
single  sheep,  the  legatee  can  claim 
wbat  remains ;  and  if  a  flock  be  given 
as  a  legacy,  any  sheep  that  may  be 
added  to  the  flock  after  the  making 
of  the  testament,  will,  according  to 
Julian,  pass  to  the  legatee.  For  a 
flock  is  one  body,  consisting  of 
several  different  heads,  as  a  house  is 
one  body,  composed  of  several  stones 
joined  together. 


D.  DX.  21.  J 


19.  ^dibus  depique  legatis,  colum- 
nas  et  marmora  quss  post  testamen- 
tom  factum  a4J6cta  sunt,  legato  did- 
mus  cedere. 

D. 


20.  Si  peculium  legatnm  ftierit, 
sine  dnbio  quicquid  peoulio  accedit 
vel  decedit  vivo  testatore,  legatarii 
luero  vel  damno  est.  Quod  si  post 
mortem  testatoris  ante  aditam  here- 
ditatem  servus  acquisierit,  Julianus 
ait,  siquidem  ipsi  manumisso  pecu- 
lium legatum  fuerit,  omne  quod  ante 
aditam  hereditatem  acquisitum  est, 
legatario  cedere,  quia  higus  legati 
dies  ab  adita  hereditate  cedit;  sed  si 
extnmeo  peculium  legatum  fuerit, 
non  cedere  ea  legato,  nisi  ex  rebus 
peculiaribus  auctum  fuerit.  Peculium 
autem,  nisi  legatum  fuerit,  manu- 
misso non  debetur;  quamvis,  si  vivus 
manumiserit,  sufflcit  si  non  adimatur, 
et  ita  divi  Severus  et  Antoninus  re- 
scripserunt.  lidem  resoripserunt,  pe- 
culio  legato  non  videri  id  relictum, 
ut  petitionem  habeat  pecunise  quam 
in  rationes  dominicas  impendit. 
lidem  rescripserunt  peculium  videri 
legatnm  cum  rationibus  redditis  liber 
esse  jussns  est,  et  ex  eo  reliqua  in- 
ferre. 


19.  So,  when  a  building  is  given  as 
a  legacy,  any  marble  or  pillars  which 
may  be  added  after  the  testament  is 
made,  will  pass  by  the  legtuay. 


20.  When  the  peculium  of  a  slave 
is  given  in  a  legacy,  it  is  certain  that 
if  it  is  increased  or  diminished  in 
the  life  of  the  testator,  it  is  so  much 
gained  or  lost  to  the  legatee.  And  if 
the  slave  acquires  anything  between 
the  death  of  the  testator  and  the 
time  of  the  heir  entering  on  the 
inheritance,  Julian  makes  this  dis- 
tinction :  if  it  be  to  the  slave  himself 
that  the  peculium^  together  with  his 
enfranchisement  is  given,  then  all 
that  is  acquired  before  the  heir  en- 
tering on  the  inheritance  goes  to  the 
legatee,  for  the  right  to  such  a  legacy 
is  not  fixed  until  the  inheritance  be 
entered  on.  But  if  it  is  to  a  stranger 
that  the  peculiwn  is  given,  then  any- 
thing acquired  within  the  period 
above-mentioned  will  not  pass  by  the 
legacy,  unless  the  acquisition  were 
made  by  means  of  something  form- 
ing part  of  the  peculium.  His  pecu- 
lium does  not  go  to  a  slave  manu- 
mitted by  testament,  unless  expressly 
given ;  although,  if  a  master  in  his 
lifetime  manumit  his  slave,  it  is 
enough  if  he  do  not  expressly  take  it 
away  from  him :  and  to  this  effect  is 
the  rescript  of  the  Emperors  Severus 
and  Antoninus,  who  have  also  de- 
cided, that  when  his  peculium  is  given 


332  LIB.  n.    TIT.  XX. 

as  a  legacy  to  a  slave,  this  does  not 
entitle  him  to  demand  what  he  may 
have  expended  for  the  use  of  his 
master.  The  same  emperors  have 
farther  decided,  that  a  slave  is  en- 
titled to  his  peculium  when  the  testa- 
tor says  he  shall  be  free  as  soon  as 
he  has  brought  in  his  accounts,  and 
made  up  any  deficiency  out  of  his 
peculium, 

D.  xxziL  65 ;  D.  zzxiii.  8.  8.  8 ;  D.  xzziiL  8.  6.  4 ,  D.  xxziii.  8.  8.  7; 
D.  XV.  1.  53. 

Dies  cedit,  '*  the  day  begins,"  and  dies  venit,  "  the  day  is 
come/'  are  the  two  expressions  in  Soman  law  which  signify  the 
vesting  or  fixing  of  an  interest,  and  the  interest  becoming  a 
present  one.  Cedere  diem  (says  Ulpian,  D.  1.  16.  213),  aigni- 
Jicat  incipere  deheri  pecuniam ;  venire  diem,  aignificat  eum 
diem  veniase,  quo  pecunia  peti  potest.  Cedit  dies  may, 
therefore,  be  translated,  "the  right  to  the  thing  is  fixed;" 
venit  dies,  "  the  thing  may  be  demanded."  For  instance,  if  A 
buys  a  horse  of  B,  without  any  terms  being  attached  to  the 
purchase,  the  right  of  B  in  the  purchase-money  is  fixed  at 
once,  and  also  he  may  at  once  demand  it,  et  cessit  et  venit 
dies.  If  A  agrees  that  the  purchase-money  shall  be  paid  by 
instalments,  then,  dies  cessit,  B  has  a  fixed  interest  in  the 
money;  but  the  dies  can  only  be  said  venisse,  as  each  instal- 
ment falls  due,  and  with  regard  only  to  the  portion  becoming 
due.  If,  again,  A  only  buys  it  on  condition  that  0  will  lend 
him  the  money,  then  until  0  has  done  so,  neque  cessit  neque 
venit  dies,  B  has  no  fixed  interest  in,  or  right  to,  the  purchase- 
money  until  the  condition  is  accomplished.  With  regard  to 
legacies,  the  dies  cedit,  the  time  at  which  the  eventual  rights 
of  the  legatee  were  fixed,  was  the  day  of  the  testator  s  death, 
excepting  when  the  vesting  or  fixing  of  these  rights  was  sus- 
pended by  a  condition  in  the  testament  itself.  The  dies 
venit,  the  time  when  the  thing  given  could  be  demanded,  was 
not  till  the  heir  entered  on  the  inheritance,  and  there  was  thus 
some  one  of  whom  to  make  the  demand;  if  the  legacy  was 
given  after  a  term,  or  on  a  condition,  the  demand,  of  course, 
could  not  be  made  {dies  non  venit)  until  the  term  had  expired, 
or  the  condition  was  fulfilled. 

An  alteration  was  made  by  the  lex  Papia  Poppaa  in  fixing 
the  dies  cedit  at  the  day  when  the  testament  was  opened, 
not  at  that  when  the  testator  died  (see  note  to  paragr.  8) ;  but 
this  had  been  done  away  with,  and  the  old  law  was  in  force 
under  Justinian.     (C.  vi.  51.  1.  1.) 

The  legatee  had  the  thing  given  exactly  as  it  was  at  the  time 
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of  the  dies  cedit.  He  took  it,  with  all  the  gains  and  losses 
that  had  accraed  to  it  between  the  time  when  the  testator  died, 
or  rather  the  time  when  the  testament  was  made,  and  that  of 
the  dies  cedit,  directly  his  rights  were  fixed,  they  were  trans- 
missible to  his  heirs. 

But  if  a  testator  gaye  his  liberty  to  one  of  his  slaves  as 
a  legacy,  there  was  in  this  case  an  exception  to  the  rule  that 
the  dies  cedit  dates  firom  the  death  of  the  testator.  If  the  gift 
of  liberty  was  given  to  a  slave  as  a  legacy,  he  could  not  begin 
to  acquire  for  his  own  benefit  until  an  heir  had  entered  on  the 
inheritance,  as  it  was  requisite  there  should  be  some  one  to  free 
him.  The  peculium,  therefore,  if  given  to  him,  would  be  such 
as  it  was  when  the  heir  entered  on  the  inheritance ;  while,  if 
the  feculiutn  were  given  to  a  stranger,  it  would  be  such  as  it 
was  at  the  death  of  the  testator,  excepting  when  the  peculium 
was  augmented  by  things  derived  firom  itself  {ex  rebus  pecu- 
liaribus),  as,  for  instance,  if  sheep  or  cattle,  forming  part  of 
the  peculium,  had  young. 

There  was  another  case,  that  of  personal  servitudes,  in  which 
the  dies  cedit  dated  fi*om  the  entrance  on  the  inheritance,  not 
firom  the  death  of  the  testator.  These  servitudes  were  exclu- 
sively attached  to  the  person  of  the  legatee,  and  as  they  were 
not  transmissible  to  kis  heirs,  there  could  be  no  interest  in 
them  until  the  actual  enjoyment  of  them  was  commenced. 

The  terms  of  the  second  rescript  alluded  to  in  the  text  are 
given  by  Ulpian.  (D.  xxxiii.  8.  6.  4.)  When  the  master  en- 
firanchised  his  slave  himself,  he  was  present  to  demand  the 
peculium,  and  if  he  did  not,  it  was  considered  evident  that  he 
intended  the  slave  to  keep  it.  Not  so  in  a  legacy  of  liberty,  in 
giving  which  the  master  might  so  easily  forget  the  peculium, 
that  some  expressions  were  required  to  show  that  he  remem- 
bered it,  and  wished  to  give  it  to  the  slave. 

21.  Tarn  autem  corporales  res  le-  21.  Things    corporeal  and  incor- 

gari  possunt,  quam  incorporales ;  et  poreal  may  be  equally  well  given  as 
ideo  quod  deftmcto  debetur,  potest  a  legacy.  Thus,  the  testator  may 
alicni  legari,  ut  actiones  snas  hares  give  a  debt  due  to  him,  and  the  heir 
legataiio  prsestet,  nisi  ezegerit  Tivus  is  then  obliged  to  use  his  actions  for 
testator  pecuniam ;  nam  hoc  casu  the  benefit  of  the  legatee,  unless  the 
legatum  extinguitur.  Sed  et  tale  testator  in  his  life-time  exacted  pay- 
legatum  valet:  Damnas  esto  heres  ment,  for  in  this  case  the  legacy 
domum  illius  refioere  yel  ilium  lere  would  become  extinct  Such  a  legacy 
alieno  liberare.  as  this  is  also  good :  let  my  heir  be 

bound  to  rebuild  the  house  of  such 
a  one,  or  to  free  him  from  his  debts. 

D.  XXX.  41 ;  D.  xxx.  89.  8.  4. 

The  legacy  of  a  debt  due  to  the  testator  was  usually  called 
legatum  nominis.     (See  D.  xxx.  44.  6.)     Of  course  the  legatee 
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could  not  sue  for  it^  he  could  only  compel  the  heir  to  sue  for 
his  henefit. 

22.  Si  generaliter  servus  vel  res  22.  If  a  testator  give  a  slave  or 
alia  legetur,  electio  legatazii  est,  nisi  anything  else  as  a  legacy,  without 
aliud  testator  dizerit.  specifying  a  particular  slave  or  thing, 

the  choice  belongs  to  the  legatee,  un- 
less the  testator  has  expressed  the 
contrary. 

The  jurists  took  care  to  lay  down,  with  respect  to  what  was 
called  a  legatum  generis^  that  the  class  of  ohjects  must  not  be 
one  too  wide,  Legatum  nisi  certa  rei  sit,  et  ad  certam  per- 
sonam deferatuVy  nullius  est  momenti.  (Paul.  Sent.  iii.  6. 
18.)  For  instance,  the  gift  of  '*  an  animal "  would  have  seemed 
rather  intended  to  mock  than  to  benefit  the  legatee,  magis  de- 
risorium  quam  utile  videtur.     (D.  xxx.  7.) 

Before  Justinian,  it  depended  on  the  formula  with  which  the 
legacy  was  given  whether  the  choice  of  the  particular  thing  to 
be  given  to  the  legatee  belonged  to  the  heir  or  the  legatee.  In 
a  legacy/?^  vindicationem  it  belonged  to  the  latter;  there  was 
a  real  actiou  for  a  thing  which  must  have  formed  part  of  the 
testator's  actual  estate.  In  a  legacy  per  damnationem  it  be- 
longed to  the  heir ;  there  was  only  a  personal  action  against 
the  heir  as  debtor,  and  the  debtor  might  discharge  the  obUgadon 
in  the  way  most  beneficial  to  himself.     (Ulp.  Reg.  24.  14.) 

23.  Optionis  legatum,  id  est,  ubi  23.  The  legacy  of  election,  that  is, 
testator  ex  servis  suis  vel  aliis  rebus  when  a  testator  directs  his  legatee  to 
optare  legatarium  jusserat,  habebat  choose  any  one  from  among  his 
in  se  conditionem ;  et  ideo,  nisi  ipse  slaves,  or  any  other  class  of  things, 
legataiius  vivus  optaverit,  ad  here-  was  formerly  held  to  imply  a  oon- 
dem  legatum  non  transmittebat  Sed  dition,  so  that  if  the  legatee  in  his 
ex  constitutione  nostra  et  hoc  ad  lifetime  did  not  make  the  election, 
meliorem  statum  reformatum  est,  et  he  did  not  transmit  the  legacy  to  his 
data  est  licentia  heredi  legatarii  op-  heir.  But,  by  our  constitution,  we 
tare,  licet  vivus  legatarius  hoc  non  have  altered  this  for  the  better,  and 
fecit  £t  diligentiore  tractatu  habito,  the  heir  of  the  legatee  is  now  per- 
et  hoc  in  nostra  constitutione  addi-  mitted  to  elect,  although  the  legatee 
tum  est,  ut  sive  plures  legatarii  ex-  in  his  lifetime  has  not  done  so.  And, 
istant  quibus  optio  relicts  est,  et  dis-  pursuing  the  subject  stiU  further,  we 
sentiant  in  corpore  eligendo,  sive  have  added,  that  if  there  be  several 
nnius  legatarii  plures  heredes  et  inter  legatees  to  whom  an  option  is  left, 
se  circa  optandum  dissentiant,  alio  and  they  differ  in  their  choice,  or  if 
aliud  corpus  eligere  cupiente,  ne  there  be  many  heirs  of  one  legatee, 
pereat  legatum  (quod  plerique  pru-  and  they  cannot  agree  what  to  choose, 
dentium  contra  benevolentiam  intro-  then  to  prevent  the  legacy  becoming 
ducebant),  fortunam  esse  higus  op-  ineffectual,  which  the  generality  of 
tionis  judicem,  et  sorte  hoc  esse  ancient  lawyers,  contrary  to  all  equity 
dirimendum,  ut  ad  quem  sors  veniat,  decided  would  be  the  case,  fortune 
iUius  sententia  in  optione  pnecellat.  must  be  the  arbitress  of  the  choice, 

and  the  dispute  must  be  decided  by 
lot,  so  that  his  choice,  to  whom  the 
lot  falls,  shall  prevail. 
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D.  xL  9.  3 ;  D.  xxxvi.  2.  12.  8 ;  0.  yL  43.  3. 

When  once  the  dies  cedit  had  fixed  the  rights  of  the  legatee^ 
he  could  transmit  to  his  heirs  all  the  rights  he  had  himself.  To 
this  the  Boman  lawyers  considered  the  legatum  opHonis  an 
exception,  as  intended  to  he  personal  to  the  legatee  himself. 
Justinian  decides  that  the  exception  shall  not  exist.  (C.  vi. 
48.  8.)  We  must  distinguish  the  legatum  generis,  when  an 
object^  though  an  uncertain  one,  was  given,  from  the  legatum 
optionis,  where  only  the  right  to  select  an  object  was  given. 
The  former  was  never  treated  as  an  exception  to  the  general 
rule  of  the  dies  cedit. 

24.  Legari  antem  illis  soils,  potest,  24.  A  legacy  can  be  given  to  those 
cum  quibus  testamenti  factio  est.  only,  with  whom  the  testator  has  tes- 

tamenti /actio. 

D.  xli.  8.  7. 

We  have  already  said  (Tit.  14. 2)  that  the  necessity  of  having 
the  rights  of  citizenship  in  order  to  make,  to  witness,  or  to 
profit  by  a  testament,  excluded  eil  peregrini.  But  even  among 
those  who  were  otherwise  in  a  position  to  take  as  heirs  or  le- 
gatees, there  were  some  who  at  different  periods  were  specially 
precluded ; 

First,  the  Latini  Juniani  (see  Bk.  i.  Tit.  5.  8)  could  not 
be  appointed  tutors  by  testament,  nor  could  they  benefit  at  all 
by  a  testament,  unless  they  had  the  full  rights  of  citizenship 
at  the  time  of  the  testator  s  death,  or  acquired  them  within  a 
hundred  days  after  his  decease.  (Gai.  i.  23 ;  Ulp.  Reg.  17. 1. 
and  22.  2.) 

Secondly,  by  the  lex  Voconia  (685  A.u.c),  no  woman  could 
be  instituted  by  a  person  possessing  a  fortune  of  more  than 
100,000  asses.     (Gai.  ii.  274.) 

Thirdly,  by  the  lex  Julia  de  maritandis  ordinibus,  un- 
married persons  could  take  nothing  under  a  testament,  unless 
they  were  married  at  the  death  of  the  testator,  or  within  one 
hundred  days  after  his  decease ;  and  by  the  lex  Papia  FopptBa 
persons  married,  but  childless,  could  only  receive  one-half  of 
what  was  left  them.     (Ulp.  Beg.  17.  2.  and  22.  3.) 

Lastly,  the  disabilities  of  the  lex  Julia  and  the  lex  Papia 
Poppaa  were  removed  by  the  Christian  emperors ;  but  a  new 
kind  of  disability  was  created,  by  enacting  that  no  heretic 
should  take  anytWng  whatever,  even  under  a  military  testament. 
(C.  i.  5.  4.  5.  and  22.)  In  the  time  of  Justinian  it  may  be  said 
that  every  one  had  the  testamenti  /actio,  excepting  barbari, 
deportati,  and  heretics. 

25.  Incertis  Tero  penonia  neqne  26.  Formeriy,  it  was  not  permitted 
legata  neqne  fideicommissa  oUm  re-      Uui  cittier  legacies  or  fideicommaaa 
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linqm  ooneessmn  erat;  nam  neo 
miles  qnidem  incertaB  personae  po- 
terat  relinquere,  at  divus  Hadrianus 
rescripsit.  Incerta  antem  persona 
videbatnr,  quam  incerta  opinione 
animo  suo  testator  subjidebat,  yeluti 
si  qois  ita  dicat:  Qaicnmque  filio 
filiam  saam  in  matrimonium  dederit, 
ei  beres  mens  iUam  fnndmn  dato. 
niad  qaoque  quod  iis  relinqnebator, 
qni  post  testamentam  scriptum  primi 
oonsnles  designati  enmt,  seque  in- 
certffi  personiB  legari  videbatnr,  et 
denique  mult»  alisB  ejosmodi  species 
sunt.  libertas  quoqae  incertee  per- 
son» non  videbatnr  posse  dari,  qnia 
placebat  nominatim  servos  liberari. 
Sub  certa  yero  demonstratione,  id 
est,  ex  certis  personis  incertse  per- 
sonee  recte  legabator;  veluti,  £x  cog- 
natis  meis  qui  nmio  sunt,  si  qois 
filiam  meam  uzorem  dnxerit,  ei  heres 
mens  illam  rem  dato.  Inoertis  antem 
personis  legata  yel  fideicommissa  re- 
licta,  et  per  errorem  soluta,  repeti  non 
posse  sacris  constitntionibus  cautnm 
erat. 


slionld  be  given  to  uncertain  persons, 
and  even  a  soldier  could  not  leave 
anytliing  to  an  uncertain  person,  as 
the  Emperor  Hadrian  has  decided 
by  a  rescript.  By  an  uncertain  per- 
son was  meant  one  who  is  not 
present  to  the  mind  of  the  testator 
in  any  definite  manner,  as  if  he 
should  say:  Whoever  shall  give  his 
daughter  in  marriage  to  my  son,  to 
him  let  my  heir  give  such  a  piece  of 
land.  So,  if  he  had  left  anything  to 
the  persons  first  appointed  consuls 
after  his  testament  was  written,  this 
also  would  have  been  a  gift  to  un- 
certain persons,  and  there  are  many 
other  similar  examples.  Freedom 
likewise  could  not  be  conferred  upon 
an  uncertain  person,  for  it  was  neces- 
saiy  that  all  slaves  should  be  en- 
franchised by  name;  but  a  legacy 
given  with  a  certain  demonstration, 
that  is  to  an  uncertain  person,  among 
a  number  of  persons  certain,  was 
valid,  as:  Among  my  existing  cog- 
naii,  if  any  one  shall  many  my 
daughter,  let  my  heir  give  him  such 
a  thing.  But,  if  a  legacy  or  Jidei- 
commitsum  to  uncertain  persons  had 
been  paid  by  mistake,  it  was  provided 
by  the  constitutions,  that  such  per- 
sons could  not  be  called  on  to  re- 
fund. 


Gat.  ii.  238,  230. 

Neque  Jideicommissa,  It  was  by  a  senatus-consultum,  in 
the  time  of  Hadrian,  that  the  law  was  thus  settled  with  respect 
to  Jideicommissa,  (Gai.  ii.  287.)  Previously,  a  gift  by  way 
of  Jideicommissum  to  an  uncertain  person  had  been  valid. 

The  lex  Furia  Caninia  (Gai.  ii.  239)  required  that  slaves 
to  whom  freedom  was  given  by  testament  should  be  expressly 
neaned,  jubet  servos  nominatim  liberari. 


26.  Postumo  quoque  alieno  inuti- 
liter  legabatur.  Est  autem  alienus 
postumus,  qui  natus  inter  suos  here- 
des  testatori  futurus  non  est;  ideo- 
que  ex  emancipato  filio  conceptus 
nepos  extraneus  erat  postumus  avo. 


26.  Formerly,  a  legwsj  to  a  post- 
humous stranger  was  ineffectual: 
a  posthumous  stranger  is  any  one 
who,  if  he  had  been  bom  before  the 
death  of  the  testator,  would  not  have 
been  numbered  among  his  tut  here- 
desj  and  so  a  posthumous  grandson, 
the  issue  of  an  emancipated  son,  was 
a  posthumous  stranger  with  regard  to 
his  grandfather. 
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Gai.  ii.  241. 


We  have  already  seen  (see  Tit.  13.  I)  how  the  rigour  of  this 
principle  came  to  he  modified  with  respect  to  a  posthumous  suus 
keres.  It  was  as  an  incerta  persona  that  the  posthumous 
child  was  originally  excluded  from  taking  either  as  heir  or 
legatee. 

*   27.  Sed    neo    htgnsmodi    spedes  27.  These  points  have  not,  how- 

penitus  est  sine  josta  emendatione  ever,  been  left  without  proper  altera- 

relicta;  cum  in  nostro  codice  consti-  tion,    for  a   constitution    has    been 

tutio  posita  est,  per  quam  et  huic  placed  in  our  code  by  which  the  law 

parti  medemur,  non  solum  in  here-  '  has  been  altered,  not  only  as  regards 

ditatibus,  sed  etiom  in  legatis  et  fidei-  inheritances,    but ,  also   as    regards 

conunissis :  quod  evidenter  ex  ipsins  legacies     and   Jtdeicommisttu     This 

constitutionislectioneclarescit.  Tutor  alteration  wiU  appear  from  the  con- 

autemnecpernostramconstitutionem  stitution  itself.    But  not  even  by  our 

incertus  dari  debet,  quia  certo  judicio  constitution  is  the  nomination  of  an 

debet  quis  pro  tutela  sn»  poateritati  uncertain  tutor  permitted,  for  it  is  in- 

cavere.  onmbent  upon  every  parent  to  take 

care  that  his  posterity  have  a  tutor 
by  a  determinate  appointment. 

C.  Ti.  48. 
There  was,  prohahly,  a  constitution  treating  of  this  suhject 
inserted  in  the  first  code  (see  Introd.  sec.  86)^  which  was  not 
given  in  the  code  we  now  have. 

28.  Postumus  autem  alienus  herea  28.  A  posthumous  stranger  could 
institui  et  antea  poterat  et  nunc  po-  formerly,  and  may  now,  be  appointed 
test ;  nisi  in  utero  ejus  sit,  qme  jure  heir,  unless  it  appear  that  he  has 
nostro  uxor  esse  non  potest.  been  conceived  by  a  woman,  who  by 

our  law  could  not  have  been  married 

to  his  father. 

Gai.  ii.  242.  287;  D.  xxviii.  2.  9. 1.  4. 

Posthumous  children,  as  we  have  seen  (Tit.  13. 1),  could  not 
be  instituted  heirs  under  the  civil  law;  but  the  preetor  gave 
them,  if  instituted,  the  possessto  bonorum,  Justinian  permitted 
their  institution. 

Nisi  in  utero  ejus  sit,  that  is,  unless  the  posthumous  child 
be  the  child  of  the  testator,  and  of  a  woman  whom  the  testator 
could  not  have  married.  Such  a  child  would  be  extraneus  to 
the  testator,  as  not  being  in  his  family,  which  no  one  could  be 
who  was  not  the  ofispring  of  a  legal  marriage.  To  take  the 
expression  as  applicable  to  the  child  of  any  woman  whom  the 
testator  could  not  marry,  without  limiting  it  to  a  child,  also  the 
o&pring  of  the  testator,  would  narrow  the  power  of  making  a 
posthumous  child  heir,  so  much  as  to  make  it  nugatory.  For 
if  either  the  testator  or  the  woman  were  married,  the  child  could 
not  be  made  heir,  nor  could  it,  if  it  were  the  ofispring  of  any 
very  near  relation  of  the  testator. 
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29.  Si  qnis  in  noxxune,  cognomine, 
pnenomine  legatarii  errayerit,  si  de 
persona  congtat,  nihilominns  valet 
fegatum.  Idemque  in  heredibns  ser- 
Tator,  et  recte ;  nomina  enim  signifi- 
candorum  hominmn  gratia  reperta 
sunt,  qni  si  alio  qnolibet  modo  Intel- 
ligantor,  nihil  interest 


29.  AlihoTigli  a  testator  may  have 
mistaken  the  nometif  cognomen,  or  pr«- 
nomen  of  a  legatee,  3ret,  if  it  be  cer- 
tain who  is  the  person  meant,  the 
legacy  is  valid*  The  same  holds 
good  as  to  heirs,  and  with  reason ; 
for  the  use  of  names  is  but  to  point 
oat  persons ;  and,  if  they  can  be  dis- 
tinguished by  any  other  method,  it  is 
the  same  thii^. 

D.  zix.4. 


80.  Hnio  prozima  est  Ula  juris  re- 
gula,  falsa  demonstratione  legatom 
non  perimi,  veluti  si  quis  ita  legave- 
rit,  Stiohum  senrum  meum  yemam 
do  lego;  licet  enim  non  yema  sed 
emptus  sit,  si  de  servo  tamen  con- 
stat, utile  est  legatum.  Et  conveni- 
enter  si  ita  demonstraverit,  Stichum 
servum  qnem  a  Seio  emi,  sitque  ab 
alio  emptus,  utile  est  legatom,  si  de 
seryo  constat. 


80.  Closely  aMn  to  this  is  the  role 
of  law,  that  a  legacy  is  not  rendered 
void  by  a  finlse  description.  For  in- 
stance, if  the  testator  were  to  say,  I 
give  as  a  legacy  Stichus  bom  my 
slave ;  in  this  case,  although  Stichus 
was  not  bom  in  the  fianily,  but  bought, 
yet,  if  it  be  certain  who  is  meant,  the 
legacy  is  valid.  And  so  if  a  testator 
marks  out  the  particular  slave  in  this 
way;  I  bequeath  Stichus  my  slave, 
whom  I  bought  of  Seius;  yet,  al- 
though he  was  bought  of  another, 
the  legacy  is  good,  if  no  doubt  ex- 
ist as  to  the  slave  intended  to  be 
given. 


B.  zxxv.  1. 17»  pr.  and  I. 


81.  Longe  magis  legato  falsa  causa 
non  nocet,  veluti  cum  quis  ita  dixerit, 
Titio,  quia  me  absente  negotia  mea 
curavit,  Stichum  do  lego;  vel  ita, 
Titio,  quia  patrocinio  ejus  capitali 
crimine  liberatns  sum,  Stiohum  do 
lego.  Licet  enim  neque  negotia  tes- 
tatoris  umquam  gessit  Titius,  neque 
patrocinio  ejus  liberatus  est,  legatum 
tamen  valet.  Sed  si  conditionaliter 
enuntiata  ftierit  causa,  aliud  juris  est, 
veluti  hoc  modo:  Titio,  si  negotia 
mea  coravit,  ftindum  do  lego. 


81.  Much  less  is  a  legacy  rendered 
invalid  by  a  false  reason  being  as- 
signed for  giving  it;  as,  if  a  testator 
says,  I  give  my  slave  Stichus  to  Ti- 
tius, because  he  took  C4re  of  my 
affairs  in  my  absence ;  or,  because  I 
was  acquitted  upon  a  capital  accusa- 
tion, by  his  undertaking  my  defence. 
For,  although  Titius  has  never  taken 
care  of  the  affairs  of  the  deceased, 
and  although  the  testator  was  never 
acquitted  by  means  of  Titius  defend- 
ing him,  the  legacy  will  be  valid. 
But  it  is  quite  different  if  the  reason 
has  been  assigned  under  the  form  of 
a  condition,  as,  I  give  to  Titius  such  a 
piece  of  ground,  if  he  has  taken  care 
of  my  affiurs* 

D.  XXXV.  1. 17.  2,  3. 

Ulpian  sborUy  sums  up  the  law  of  this  and  the  two  last 
paragraphs  by  the  rule,  "Neque  ea:  falsa  demonstratione,  neque 
ex  falsa  causa  legatum  inflrmatur"     (Ulp.  Reg.  24.  19.) 

Of  course  if  the  cause  was  so  giyen  as  to  constitute  a  con* 
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dition,  the  legacy  was  only  valid,  if  the  condition  had  heen 
accomplished. 

32.  It  is  doubted,  whether  a  tes- 
tator can  give  a  legacy  to  the  slave  of 
his  heir ;  and  it  is  evident  that  such 
a  legacy  is  quite  ineffectuali  nor  is  it 
at  all  helped  by  the  slave  having 
been  freed  from  the  power  of  the 
heir  in  the  life-time  of  the  testator; 
for  a  legacy  which  would  have  been 
void  if  the  testator  had  expired  im- 
mediately after  he  had  made  the  tes^ 
tament,  ought  not  to  become  validj 
merely  because  he  happened  to  enjoy 
a  longer  life.  But  a  testator  may 
give  the  legacy  to  the  slave  under  a 
condition,  and  then  we  have  to  en- 
quire whether  at  the  time  when  the 
right  to  the  legacy  becomes  fixed,  the 
slave  has  ceased  to  be  in  the  power 
of  the  heir. 

Gat.  ii.  244;  D.  xxxiv.  7. 1. 
This  paragraph  is  based  on  the  regula  Catoniana  (see  note 
on  paragraph  10),  though  no  express  allusion  to  it  is  made. 
As  to  the  doubts  entertained  on  the  subject,  see  Gai.  ii.  244. 


32.  An  servo  heredis  recte  legamus, 
quseritur.  Et  constat  pure  inutiliter 
legari,  nee  quicquam  proficere,  si  vivo 
testatore  de  potestate  heredis  exierit; 
quia  quod  inutile  foret  legatum,  si 
statim  post  factum  testamentum  de- 
cessisset  testator,  non  hoc  ideo  debet 
valere  quia  diutius  testator  vixerit. 
Sub  conditione  vero  recte  legatur,  ut 
requiramus  an  quo  tempore  dies  le- 
gati  cedit,  in  potestate  heredis  non 
sit 


33.  Ex  diverso,  herede  instituto 
servo,  qnin  domino  recte  etiam  sine 
conditione  legetur,  non  dubitatur; 
nam  etsi  statim  post  factum  testa- 
mentom  decesserit  testator,  non  ta- 
men  apud  eum  qui  heres  sit,  dies 
legati  cedere  intelhgitur ;  cum  here- 
ditas  a  legato  separata  sit,  et  possit 
per  eum  servum  alius  heres  effici,  si 
priusquam  jussn  domini  adeat,  in 
alteriuB  potestatem  translatus  sit,  vel 
manumissus  ipse  heres  efficitur :  qui- 
bus  casibus  utile  est  legatum.  Quod 
si  in  eadem  causa  permanserit,  et 
jussu  legatazii  adierit,  evanescit  le- 
gatum. 


Gai.  ii 

34.  Ante  heredis  institntionemmu- 
tjliter  antea  legabatur,  scilicet  quia 
testamenta  vim  ex  institutione  here- 
dum  accipiunt,  et  ob  id  veluti  caput 


38.  On  the  contrary,  it  is  not 
doubted,  but  that  if  a  slave  be  ap- 
pointed heir,  a  legacy  may  be  given 
to  his  master  unconditionally,  for, 
although  the  testator  should  die  in- 
stantly, yet  the  right  to  the  legacy 
immediately  alter  making  the  testa- 
ment, does  not  immediately  accrue  to 
the  heir;  for  the  inheritance  is  here 
separated  from  the  legacy,  and  an- 
other may  become  heir  by  means  of 
the  slave,  if  he  should  be  transferred 
to  the  power  of  a  new  master,  before 
he  has  entered  upon  the  inheritance, 
at  the  command  of  the  master,  who 
is  the  legatee;  or  the  slave  himself, 
if  enfranchised,  may  become  heir; 
and,  in  these  cases,  Uie  legacy  would 
be  good.  But,  if  the  slave  should 
remain  in  the  same  state,  and  enter 
upon  the  inheritance  by  order  of  the 
legatee,  the  legacy  is  at  an  end. 
245. 

34.  Formerly,  a  legacy  placed  be- 
fore the  institution  of  Uie  heir  was 
ineffectual,  because  a  testament  re- 
ceives its  ejQicacy  from  the  institu- 
Z  2 
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tion  of  the  heir,  and  it  is  thus  that 
the  institution  of  the  heir  is  looked 
on  as  the  head  and  the  foundation 
of  the  testament  So,  too,  freedom 
could  not  be  given  before  the  insti- 
tution of  the  heir.  But  we  have 
thought  it  unreasonable  that  the 
mere  order  of  writing  should  be  at- 
tended to,  in  contempt  of  the  real  in- 
tention of  a  testator,  a  thing  of  which 
the  ancients  themselyes  seem  to  have 
disapproved.  We  have,  tlierefore,  by 
our  constitution,  amended  the  law  in 
this  point;  so  that  a  legacy,  and 
much  more  a  grant  of  liberty,  which 
is  always  favoured,  may  now  be  given 
before  the  institution  of  an  heir,  or 
among  the  institution  of  heirs  where 
more  than  one. 

Gai.  ii.  2-29,  230 ;  C.  \i.  23,  24. 

The  nomination  of  a  tutor,  as  not  constituting  any  burden 
on  the  inheritance,  had  already  been  made  an  exception  to  the 
rule,  that  nothing  in  a  testament  could  be  valid  that  preceded 
the  institution  of  the  heir.     (Gai.  ii.  231.) 


atqne  fundamentnm  intelligitur  totius 
testament!  heredis  instltutio.  Pari 
ratione  nee  libertas  ante  heredis  in- 
Btitntionem  dari  poterat  Sed  quia 
in  civile  esse  putavimus,  ordinem  qui- 
dem  scripturffi  sequi,  quod  et  ipsi  an- 
tiquitati  vituperandum  fuerat  visum, 
Bpemi  autem  testatoris  voluntatem, 
per  nostram  constitutionem  et  hoc 
vitium  emendavimus:  ut  liceat  et 
ante  heredis  insUtutionem  et  inter 
medias  heredum  institutiones  lega- 
tum  relinquere,  et  multo  magis  liber- 
tatem  cujus  usus  favorabilior  est. 


35.  Post  mortem  quoque  heredis 
aut  legatarii  simili  modo  inutiliter 
legabatur,  veluti  si  quis  ita  dicat: 
Gum  heres  mens  mortnus  erit,  do 
lego.  Item,  pridie  quam  heres  aut 
legatarius  morietur.  Sed  simili  modo 
et  hoc  correximus,  firmitatem  hi^us- 
modi  legatis  ad  fideicommissorum 
similitudinem  preestantes,  ne  vel  hoc 
casu  deterior  causa  legatorum  quam 
fideicommissorum  inveniatur. 


35.  A  legacy  made  to  take  ef&ct 
after  the  death  of  an  heir  or  legatee, 
was  also  ineffectual ;  as,  if  a  testator 
said,  when  my  heir  is  dead,  I  give  as 
a  legacy,  or  thus,  I  give  as  a  legacy 
on  Uie  day  preceding  the  day  of  the 
death  of  my  heir,  or  of  my  legatee. 
But  we  have  corrected  the  ancient 
rule  in  this  respect,  by  giving  all 
such  legacies  the  same  validity,  as 
fideicommuta ;  lest  trusts  should  be 
found  in  this  respect  to  be  more  f»- 
Toored  than  legacies. 

Gai.  iL  232 ;  C.  iv.  88. 11 ;  C.  iv.  11. 

Gains  remarks,  that  the  second  of  these  forms,  Pridie  quam, 
though  objected  to  because  the  time  when  the  right  was  fixed 
could  not  be  known  until  the  heir  was  dead,  was  not  objected 
to  on  any  very  good  ground.  For  all  that  the  principles  of 
law  forbad  was,  that  the  interest  should  not  be  fixed  until 
after  the  death  of  the  heir,  for  then  it  would  have  been  the 
heir's  heir,  and  not  the  heir  that  was  charged;  and  that  it 
should  not  be  fixed  until  after  the  death  of  the  legatee,  for  if 
he  had  no  vested  interest  in  his  life,  he  could  have  nothing  to 
transmit.  But  a  legacy  made  so  as  to  give  a  fixed  right  the 
day  before  either  of  their  deaths,  was  not  open  to  the  same 
objections. 
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86.  Also,  formerly,  if  a  testator 
had  given,  revoked,  or  transfeired  a 
legacy  by  way  of  a  penalty,  he  would 
have  done  so  ineffectually.  A  legacy 
is  considered  as  given  by  way  of  a 
penalty,  when  it  is  intended  to  con- 
strain an  heir  to  do  or  not  to  do 
something ;  as,  if  a  testator  said,  if 
my  heir  give  his  daughter  in  mar- 
riage to  Titius,  or,  if  he  do  not  give 
her  in  marriage  to  Titius,  let  him 
pay  ten  aurei  to  Seius ;  or  thus,  if 
my  heir  shall  alienate  my  slave  Sti- 
chus,  or,  if  my  heir  shall  not  alienate 
my  slave  Stichus,  let  him  pay  ten 
aurei  to  Titius.  And  this  rule  was 
so  rigorously  observed,  that  it  was 
expressly  ordained  by  many  consti- 
tutions, that  even  the  emperor  would 
not  receive  a  legacy,  which  was  given 
by  way  of  a  penalty,  nor  could  such 
a  legacy  be  valid,  even  when  given 
by  the  testament  of  a  soldier;  al- 
though, in  every  other  respect,  the 
intention  of  a  testator  in  a  military 
testament  was  scrupulously  adhered 
to.  And  even  freedom  could  not  be 
given  by  way  of  a  penalty ;  still  less, 
in  the  opinion  of  Sabinus,  could  an- 
other heir  be  added;  as  if,  for  in- 
stance, a  testator  said,  let  Titius  be 
my  heir,  but  if  he  give  his  daughter 
in  marriage  to  Seius,  let  Seius  also 
be  my  heir.  It  made  no  difference 
how  Titius  was  put  under  constraint, 
whether  by  the  gift  of  a  legacy,  or 
the  addition  of  a  co-heir.  But  this 
scrupulous  severity  has  not  pleased 
us,  and  we  have  therefore  ordained 
generally  that  things  left,  revoked,  or 
transferred  by  way  of  penalty,  shall 
be  treated  as  other  legacies,  with  the 
exception  of  anything  that  may  be 
impossible,  prohibited  by  law,  or  con- 
trary to  good  manners,  for  the  prin-  • 
ciples  of  our  age  will  not  permit  tes- 
tamentary dispositions  of  such  a  cha- 
racter. 

Gat.  ii.  285,  236.  248 ;  C.  vi.  41. 

It  IS  rather  difficult  to  say  bow  this  rule  sprang  up  in  Roman 
law,  or  how  the  gift  of  a  legacy  poena  nomine  diflFered  from 
an  ordinary  condition.  Theophilus,  in  his  Paraphrase,  gives 
as  one  reason  that  a  legacy  ought  to  spring  from  a  feeling  of 
kindness  to  the  legatee,  and  not  be  used  as  a  means  to  punish 


36.  PcBnffi  quoque  nomine  inutili- 
ter  legabatur  et  adimebatur,  vel  trans- 
ferebatur.  PoensB  aatem  nomine  le- 
gari  videtur  quod  coercendi  heredis 
causa  relinquitur,  quo  magis  aliquid 
faoiat  aut  non  faciat:  veluti  si  quis 
ita  scripserit,  Heres  mens,  si  filiam 
suam  in  matrimonium  Titio  colloca- 
vezit,  vel  ex  diverse  si  non  colloca- 
verit,  dato  decem  aureos  Seio;  aut 
si  ita  scripserit,  Heres  mens,  si  ser- 
YUm  Stichum  alienaverit,  vel  ex  di- 
verso  si  non  alienaverit,  Titio  decem 
aureos  dato.  Et  in  tantum  hseo  re- 
gula  observabatur,  ut  quam  pluribus 
principalibus  constitutionibus  signi- 
ficetur,  nee  principem  quidem  agno- 
scere  quod  ei  posnse  nomine  legatum 
sit.  Nee  ex  militis  quidem  testa- 
mento  talia  legata  valebant,  quamvis 
alise  militum  voluntates  in  ordinan- 
dis  testamentis  valde  observabantur. 
Quinetiam  neo  libertatem  poen»  no- 
mine dan  posse  placebat  £o  am- 
plius  nee  heredem  peon»  nomine  ad- 
jici  posse  Sabinus  existimabat,  veluti 
si  quis  ita  dicat,  Titius  heres  esto,  si 
Titius  filiam  suam  Seio  in  matrimo- 
nium coUocaverit,  Seius  quoque  heres 
esto.  Nihil  enim  intererat,  qua  ra- 
Uone  Titius  coerceretur,  utrum  legati 
datione  an  coheredis  acfjectione.  Sed 
hi^jusmodi  scrupuloaitas  nobis  non 
placuit,  et  generaliter  ea  qute  relin- 
quuntur,  licet  poenss  nomine  fuerint 
relicta  vel  adempta  vel  in  alios  trans- 
lata,  nihil  distare  a  ceteris  legatis  con- 
stituimus  vel  in  dando  vel  in  adi- 
mendovel  in  transferendo :  exceptis 
videlicet  iis  quse  impossibilia  sunt, 
vel  legibus  interdicta,  aut  alias  pro- 
brosa.  Htyusmodi  enim  testamen- 
torum  dispositiones  valere,  seeta  me. 
orum  temporum  non  patitur. 
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another.    For  want  of  a  better  reason,  we  may  be  content  with 
this. 

No  principle  of  arrangement  has  been  preserved  in  grouping 
the  numerous  paragraphs  of  this  long  title.  If  we  are  anxious 
to  class  the  different  paragraphs  together  imder  distinct  heads, 
we  could  not,  perhaps,  adopt  a  better  arrangement  than  that  of 
Ducaurroy.  He  divides  the  title,  or  rather  liis  explanation  of  it, 
into  five  paragraphs.  The  first  gives  the  definition  and  general 
notions  of  a  legacy  (paragr.  1,  2,  8) ;  the  second  treats  of  the 
objects  given  by  a  legacy  (paragr.  4,  6,  6,  9, 10, 11,  13,  14,  16, 
21,  22,  and  23);  the  third  treats  of  the  persons  to  whom  lega- 
cies can  be  given  (paragr.  24,  26,  26,  27,  28,  32,  and  38) ;  the 
fourth,  of  the  different  rules  to  be  observed  in  the  terms  of  the 
legacy  (paragr.  29,  30,  31,  34,  36,  and  36) ;  and  the  fifth,  of 
the  effects  of  legacies  (paragr.  8,  12,  16,  17,  18,  19,  20). 


Tit.  XXI.    DE  ADEMPTIONE  ET  TRANSLATIONE 
LEGATORUM. 

AdempUo  legatomm  siye  eodem  The  revocation  of  a  legacy,  whe- 
testamento  adimantur  legata  aiye  co-  ther  made  in  the  same  testament  or 
dicillis  firma  est,  sive  contrariis  ver-  m  a  codicil,  is  valid,  and  may  be  made 
bis  fiat  ademptio,  yeluti  si  quod  ita  in  tenns  contrary  to  those  of  the  gift, 
qois  legaverit  do  lego,  ita  adimatnr  as  when  a  testator  gives  in  these 
non  do  non  lego ;  sive  non  contrariis,  terms,  1  give  as  a  legacy»  and  re- 
id  est,  aliis  qoibuscnmqae  verbis.  vokes  it  by  saying,  I  do  not  give  as  a 

legacy;  or  in  terms  not  contrary, 
that  is,  in  any  other  form  of  expres- 
sion. 

D.  zzziv.  4.  3. 11. 

It  was  considered  necessary,  in  the  times  when  weight  was 
attached  to  the  formula  under  which  the  legacy  was  given,  that 
the  legacy  should  be  revoked  by  words  exactly  opposite  {con- 
trariis  verbis)  to  those  by  which  it  was  given,  as  in  a  legacy 
jper  vindicationem  the  revocation  ought  to  have  been  by  the 
words  **non  do,  non  lego"     (Ulp.  Reg,  24.  29.) 

The  text  only  speaks  of  direct  revocation  of  legacies  by  an 
express  declaration  of  the  testator's  wishes  in  some  testamentary 
document;  but  it  was  also  revoked  by  the  mere  wish  of  the 
testator  {nuda  voluntate,  D.  xxxiv.  4.  3.  11)  that  it  should  be 
revoked  being  in  any  way  declared.  In  such  a  case  the  legacy 
was  not,  strictly  speaking,  taken  away;  but  the  legatee  who 
brought  an  action  for  it  might  be  repelled  by  an  exception  of 
dolus  malus.  We  have  seen,  in  the  last  Title  (paragr.  12),  that 


JIB.  n.  TIT.  xxn. 


848 


a  sale  of  the  thing  given  as  a  legacy  was  held  to  be  or  not  to  be 
a  revocation  of  the  legacy,  according  as  the  testator  intended 
or  did  not  intend  that  such  should  be  its  eflfect. 

A  legacy  was  also  considered  to  be  revoked  by  implication 
if  something  occurred  after  it  was  given  which  made  it  impos- 
sible to  believe  that  the  testator  could  have  continued  to  wish 
the  legatee  to  profit  by  his  bounty;  as,  for  instance,  if  a  no- 
torious and  deadly  enmity  sprang  up  between  them.  (D.  xxxiv. 
4.  3.  II.) 


1.  Transferri  qnoqne  legatum  ab 
alio  ad  alium  potest,  velati  si  quis  ita 
dixerit  hominem  Stichum  qnem  Titio 
legovi  Sdo  do  lego,  siye  in  eodem 
testamento  uve  in  codioilUs  hoe  fece- 
lit  Quo  casn  simnl  Titio  adinu  vi- 
detnr  et  Seio  dari. 


1.  A  legacy  may  also  be  tranafeiTed 
from  one  person  to  another;  as,  I 
give  as  a  legacy  to  Seios  my  slave 
Stichas,  whom  I  haye  given  as  a  le- 
gacy to  Titius,  whether  this  be  done 
in  the  same  testament  or  in  codicils ; 
and  then  at  the  same  time  a  legacy 
is  taken  from  Tidas  and  given  to 
Seins. 


D.  zzxiv.  4,  5. 

The  translation  had  two  effects :  it  took  away  a  legacy  from 
one  person,  and  gave  it  to  another;  but  it  might  have  either 
effect  without  the  other.  The  original  legatee  might  be  dead, 
and  thus  the  legacy  useless,  and  yet  the  gift  to  the  new  legatee 
would  be  valid ;  or  the  new  legatee  might  subsequently  die,  and 
yet  the  legacy  would  be  lost  to  the  original  legatee.  (D'.  xxxiv. 
4.  20.) 


Tit.  XXII.    DE  LEGE  FALCIDIA. 


'  Snperest  nt  de  lege  Falcidia  disci- 
piamos,  qua  modns  novissime  legatis 
impoBitna  est  Gam  enim  olim  lege 
Daodecim  Tabularun  libera  erat  le- 
gandi  potestas,  at  liceret  vel  totom 
patrimoniom  legatis  erogare  (quippe 
ea  lege  ita  cantum  esset,  uU  legassit, 
snsB  rei,  ita  jos  esto),  visum  est  hano 
legandi  licentiam  coarctare.  Idqae 
ipsorom  testatorom  gratia  provisom 
est,  ob  id  quod  plerumque  intestati 
moriebantur,  recoaantibas  scriptis 
heredibus  pro  nnllo  ant  minimo  lucro 
hereditates  adire.  Et  com  super  boo 
tam  lex  Furia  quam  lex  Voconia  lata 
sont,  quarum  neutra  sufficiens  ad  rei 
coDsummationem  videbatur,  novis- 
sime lata  est  lex  Falcidia,  qua  cave- 
tor  ne  pins  legore  liceat  quam  do- 


It  remains  to  speak  of  the  lex  Fal- 
cidia, by  which  legacies  have  received 
their  latest  limitations.  By  the  law 
of  the  Twelve  Tables,  a  testator  was 
permitted  to  dispose  of  his  whole 
patrimony  in  legacies:  for  the  law 
said|  '*As  a  man  has  disposed  of  his 
property,  so  let  the  law  be ;"  but  it 
was  thought  proper  to  restrain  this 
licence  even  for  the  benefit  of  testa- 
tors themselves,  because  they  fre- 
quently died  intestate,  the  heirs  they 
instituted  refusing  to  enter  upon  an 
inheritance,  from  which  they  could 
receive  little  or  no  profit  With  this 
object  the  lex  Furia  and  the  lex  Vo- 
conia were  passed;  and  lastly,  as  nei- 
ther of  these  was  found  adequate  to 
the    purpose,  the'  lex  Falcidia  was 
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drantem  totomm  bonomm,  id  est,  at  enacted,  which  forbids  a  testator  to 
sive  onus  heres  institatos  esset,  sive  give  more  in  legacies,  than  three- 
plures,  apud  earn  eosve  pars  quarta  foorths  of  all  his  property ;  so  that, 
remaneret.  whether  there  be  one  or  more  heirs 

instituted,  there  most  now  remain  to 
him,  or  them,  at  least  one-fonrth 
part  of  the  whole. 

Gai.  ii.  224.  227. 

The  lea:  Ftiria  tesiamentaria,  which  must  not  be  confounded 
with  the  Ifix  Furia,  or  Fusia  Caninia,  restraining  the  testa- 
mentary manumission  of  slaves  (Bk.  i.  Tit.  7),  was  a  plebi- 
scitum,  probably  of  the  year  571  a.u.c.  Gaius  thus  acquaints 
us  with  its  provisions: — "  Qua,  exceptia personis  quibusdam^ 
cateris  plus  mille  assibus  legatomm  nomine  mortisve  causd 
capere  permissum  non  est:"  more  than  1000  asses  could  not 
be  given  as  a  legacy.  The  law  failed  to  eflfect  its  object,  as 
the  testator  was  not  restrained  in  the  number  of  legacies  he 
might  give,  but  only  in  the  amount  of  each  legacy.  (Gai.  ii. 
2.  26.) 

The  lea:  Vvconta,  also  called  testamentaria,  was  a  plebi- 
scitum,  of  which  the  year  586  A.u.c.  is  given  by  Haubold  as 
the  date.  Gaius  says  of  it,  "  Qua  cautum  est,  ne  cui  plus 
legatorem  nomine  mortisve  causd  capere  liceret,  quam 
heredes  caper  en  t:"  No  legatee  was  to  have  more  than  each 
heir  had.  This  law  also  failed  in  its  object ;  as,  by  multiplying 
the  number  of  legatees  and  giving  each  a  trifling  amount,  the 
sum  received  by  the  heirs,  which  would  be  equally  small,  might 
be  too  trifling  to  make  it  worth  their  while  to  enter  on  the 
inheritance.     (Gai.  ii.  226.) 

The  lex  Falcidia  was  a  plebiscitum  passed  in  the  year 
714  A.u.c.  Its  principles  were  extended  to  Jldeicommissa  by 
the  senatus'consultum  Pegasianum  (see  next  Title) ;  to  Jidei- 
commissa  imposed  on  heredes  ab  intestato  by  a  rescript  of 
Antoninus  Pius  (D.  xxxv>  2.  18);  to  donations  mortis  causd 
by  a  rescript  of  Severus  (0.  vi.  60.  5) ;  and  lastly,  to  donations 
between  husband  and  wife.  (C.  vi.  50.  12.)  The  mode  in 
which  the  heir  would  avail  himself  of  the  lex  Falcidia  would 
be  by  repelling  by  an  exception  the  legatee  who  demanded  the 
the  whole  of  his  legacy,  when  less  than  the  whole  was  due  by 
the  lex  Falcidia. 

The  part  reserved  to  the  heir  is  spoken  of  by  the  jurists  as 
quarta  or  Falcidia.  The  commentators  more  usually  employ 
the  full  term  quarta  Falcidia, 

1.  £t  cum  quaesitum  esset,  duohns  1.  When  two  heirs  are  instituted,  as 

heredibus  institutis,  velutl  Titio  et      Titans  and  Seius,  a  question  has  been 
Seid,  si  Titii  pars  aut  tota  exhausta      raised:  supposing  the  share  of  Titias 
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sit  legatis  qoffi  nominatim  ab  eo  data 
sunt  ant  supra  modum  onerata,  a 
Sdo  Tero  ant  nulla  reliota  sint  legata 
ant  quffi  partem  ejus  dumtazat  in 
partem  dimidiam  minuant,  an  quia  is 
qnartam  partem  totins  heraditatis  aut 
amplius  habet,  Titio  nibil  ex  legatis 
qu»  ab  eo  reUcta  sunt,  retinere  li- 
ceret.  Plaeuit,  ut  qnartam  partem 
8U8B  partis  salvam  babeat,  posse  re- 
tinere; etenim  in  singulis  beredibus 
ratio  legis  FaloidisB  ponenda  est 


in  tbe  inberitance  is  either  entirely 
absorbed,  or  yeiy  beavily  burdened 
with  legacies  specifically  charged 
upon  it,  while  the  share  of  Seius  is 
wholly  free,  or  has  legacies  charged 
on  it  only  up  to  half  its  amount,  in 
such  a  case  does  the  circumstance  of 
Seius  having  a  clear  fourth  or  more 
of  the  inheritance,  prevent  Titius 
from  retaining  out  of  the  legacies 
charged  upon  his  share,  enough  to 
secure  a  fourth  part  of  his  own 
moiety  to  himself.  It  has  been  de- 
cided that  Titius  may  retain  the 
fourth  of  his  own  share,  for  the  cal- 
culation of  the  lex  Falddia  is  appli- 
cable to  each  heir  separately. 

B.  XXXV.  2.  77. 

The  cade  taken  in  the  text  is  a  simple  one.  If  two  heirs  are 
unequally  hurdened  with  legacies,  each  is  to  avail  himself 
separately  of  the  lex  Falcidia,  and  is  secured  in  one-fourth  of 
that  which  was  given  him  as  a  legacy ;  hut  supposing  one  coheir 
does  not  take  under  the  testament,  and  his  share  accrues  to  the 
other,  are  the  fourth  parts  to  remain  separate  or  to  he  reckoned 
together?  In  answering  this  a  distinction  was  made.  (1.)  If 
the  part  hurdened  with  legacies  accrued  to  the  part  not  hur- 
dened, the  latter  remained  unaffected,  and  the  fourth  was  de- 
ducted only  from  the  former.  (2v)  If  the  two  parts  were  each 
burdened,  the  calculation  was  made  for  each  of  them.  (3.)  But 
if  the  part  not  burdened  accrued  to  the  part  burdened,  as  this 
was  a  clear  advantage  to  the  latter,  the  two  parts  were  reckoned 
together,  and  the  fourth  of  the  whole  which  they  made  when 
united  was  deducted.     (D.  xxxv.  2.  78.) 


2.  Quandtas  autem  patrimonii  ad 
quam  ratio  legis  Falcidiee  redigitiu', 
mortis  tempore  speetatur.  Itaque  si, 
verbi  gratia,  is  qui  centum  aureorum 
patrimonium  in  bonis  habebat,  cen- 
tum aureos  legaverit,  nihil  legatariis 
prodest,  si  ante  aditam  hereditatem 
per  servos  hereditarios  aut  ex  partu 
ancillarum  hereditariarum  aut  ex 
foBtu  pecorum  tantnra  accesserit  here- 
ditati,  ut  centum  aureis  legatorum 
nomine  erogatis  heres  quartam  par- 
tem hereditatis  habitums  sit;  sed 
necesse  est  ut  nibilominus  quarta 
pars  legatis  detrahatur.  Ex  diverso, 
si  septuaginta  quinque  legaverit,  et 
ante  aditam  hereditatem  in  tantum 


2.  In  order  to  apply  the  lex  Fed- 
cidia,  regard  is  had  to  the  value  of 
the  estate  at  the  time  of  the  testa- 
tor's death.  Thus,  for  instance,  if 
he,  who  is  worth  a  hundred  aurei  at 
his  decease,  bequeath  tbe  whole  hun- 
dred in  legacies,  the  legatees  receive 
no  advantage,  if  the  inheritance  be- 
fore it  is  entiered  upon,  should  so  in- 
crease by  the  acquisition  of  slaves, 
the  birth  of  children  to  female  slaves, 
or  the  produce  of  cattle,  that,  after  a 
full  payment  of  the  one  hundred  aurei 
in  legacies,  a  clear  fourth  of  the  whole 
estate  would  remain  to  the  heir,  for 
the  legacies  notwithstandhig  wqiild 
still  be  liable  to  a  deduction  of  one- 
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deore¥erint  bona  incendiis  forta,  ant 
naufragiis  ant  morte  servonun,  ut 
non  amplins  qoain  septuaginta  quin- 
qae  aareomm  substantia  vel  etiam 
minus  relinquatur,  solida  legata  de- 
bentur.  Nee  ea  res  damnosa  est 
heredi,  cui  libernm  est  non  adire 
hereditatem :  quee  res  efficit  ut  sit  ne- 
cesse  legatariis,  ne  destitute  testa- 
mento  nihil  consequantur,  oum  he- 
rede  in  portionem  paciscL 


fourth.  On  the  oontrary,  if  tbe  testa- 
tor has  given  only  seventy-five  aurei  in 
legacies,  then,  although  before  the 
entrance  of  the  heir,  the  estate  should 
so  decrease  by  fire,  shipwreck,  or  the 
loss  of  slaves,  that  its  whole  value 
should  not  be  more  than  seventy-five 
aurei  or  less,  yet  the  legacies  would 
still  be  due  without  deduction.  Nor 
is  this  prejudicial  to  the  heir,  who 
is  at  liberty  to  refuse  the  inheritance, 
but  it  obliges  the  legatees  to  come  to 
terms  with  the  heir,  so  as  to  get  a  part, 
lest  if  the  testament  were  abandoned 
they  should  lose  the  whole. 


D. 


2.78. 


The  calciilation  under  the  lea:  Falcidia  was  made  at  the 
time  of  the  testator's  death,  in  accordance  with  the  rule  by 
which  the  dies  cedit  for  most  legacies  was  fixed  at  that  time. 
It  was,  however,  made  then,  even  if  the  dies  cedit  was  fixed  at 
some  other  time.  Between  the  death  of  the  testator  and  the 
time  of  the  heir  entering  on  the  inheritance,  the  estate  might 
be  so  deteriorated  as  to  make  it  disadvantageous  to  the  heir 
to  enter;  and  in  order  to  persuade  him  to  do  so,  the  legatees 
would  have  to  enter  into  a  compromise  with  him. 


8.  Gum  autem  ratio  legis  FaloidiaB 
ponitur,  ante  deducitnr  les  alienum, 
item  funeris  impensa  et  pretia  servo- 
rum  manumissorom :  tunc  deinde  in 
reliquo  ita  ratio  habetur,  ut  ex  eo 
quarta  pars  apud  heredes  remaneat, 
tres  vero  partes  inter  legatarios  dis- 
tribuantur,  pro  rata  scilicet  portione 
ejus  quod  cuique  eorum  legatum 
fnerit  Itaque  si  fingamus  quadrin- 
gentos  aureos  legatos  esse,  et  patri- 
monii quantitatem  ex  qua  legata  ero- 
gari  oportet,  quadringentorum  esse, 
quarta  pars  legatariis  singulis  debet 
detrahi;  quod  si  trecentos  quinqua- 
ginta  legatos  fingamus,  octava  debet 
detrahi.  Quod  si  quingentos  lega- 
verit,  initio  quinta  deinda  quarta  de- 
trahi debet:  ante  enim  detrahendum 
est,  quod  extra  bonorum  quantitatem 
est,  deinde  quod  ex  bonis  apud  here- 
dem  remanere  oportet. 


3.  When  the  calculation  of  the  2eap 
Falcidia  is  made,  the  testator's  debts, 
his  funeral  expenses,  and  the  price 
of  the  manumission  of  slaves,  are 
deducted,  then  what  remains  is  di- 
vided, so  that  a  fourth  part  remains 
for  the  heir,  and  the  other  three  parts 
are  divided  among  the  legatees  in 
proportion  to  the  amount  of  their 
respective  legacies;  for  example,  let 
us  suppose  that  four  hundred  aurei 
have  been  given  in  legacies,  and  the 
estate  out  of  which  the  legacies  are 
to  be  paid  is  worth  no  more,  each 
legatee  must  have  a  fourth  part  sub- 
tracted from  his  legacy; -but,  if  we 
suppose  that  the  testator  gave  in 
legacies  three  hundred  and  fifty  aurei^ 
then  an  eighth  ought  to  be  deducted. 
And  if  he  gave  five  hundred  aurei  in 
legacies,  first,  a  fifth  must  be  de- 
ducted,  and  then  a  fourth.  For  that 
which  exceeds  the  real  value  of  the 
goods  of  the  deceased  must  first  be 
deducted,  and  then  that  which  is  to 
remain  to  the  heir. 
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D.  xxxy.  2.  1. 19  ;  D.  xjcnr.  2.  39;  D.  xxxy.  2.  78.  5. 

Octava  debet  detrahi,  i,  e.  one-eighth  of  the  whole,  or  fifty 
aurei,  must  be  deducted  from  the  whole  sum  given  to  the 
different  legatees,  the  sum  to  be  deducted  from  each  share  being 
in  proportion  to  the  relative  amount  of  that  share.  Each  share 
would  be  diminished  by  one-seventh. 

The  lex  Falcidia  did  not  opply  to  military  testaments.  (D. 
XXXV.  2.  17.) 

By  a  Novel  (1.  2.  2)  Justinian  provided  that  the  Falcidian 
fourth  should  never  be  retained  by  the  heir  if  the  testator 
expressly  forbad  its  retention.  IS  the  heir  renounced  the 
inheritance,  the  legatees  and  other  persons  who  were  designed 
by  the  testator  to  take  under  the  testament  might,  on  giving 
security  for  carrying  out  all  the  dispositions  of  the  testament, 
receive  the  inheritance.  Even  if  the  testator  had  not  forbidden 
the  retention  of  the  fourth,  it  could  not  be  retained  unless  the 
heir  made  an  inventory  of  the  property  of  the  deceased.  If  he 
accepted  the  inheritance  without  making  an  inventory,  he  had 
to  pay  the  legatees  in  fiiU,  even  if  he  was  obliged  to  draw  upon 
his  private  frmds  to  do  so. 


Tit.  XXIII.    DE  FIDEICOMMISSARIIS  HEREDI- 
TATIBUS. 

Nunc  transeamns  ad  fideicom-  Let  us  now  pass  to  JideicommUsa ; 
missa.  Et  prias  est  at  de  heredita-  and  first  we  will  treat  of  fideicom- 
tiboB  fideicommissariis  videamns.  missaiy  inheritances. 

Gai.  ii.  246,  247. 

Fideicommissa,  that  is,  trusts,  might  be  compared  to  the 
institution  of  heirs,  if  the  trust  embraced  the  whole  inheritance ; 
the  gift  of  legacies,  if  it  embraced  only  a  part.  In  the  former 
case  they  were  termed  by  the  jurists  Jldeicommissaria  heredi- 
tates;  in  the  iKtt&r,  ^deicommissa  singula  rei.  The  text  pro- 
ceeds to  speak  of  tixejldetcommissaria  hereditates. 

The  word  Jldeicommissum  has  been  generally  retained  in 
the  translation,  instead  of  trusts,  because,  as  Jideicommissa 
include  only  trusts  carrying  out  the  last  wishes  of  a  deceased 
person,  the  word  trusts,  which  is  used  much  more  widely  in  its 
application,  might  lead  to  confrision. 

Ulpian  gives  {Reg.  25. 1)  the  following  definition  of  h^dei- 
commissum:  ^  Quod  non  civilihus  verbis ^  sed  precative  re- 
linquitur;  nee  ex  rigore  juris  civilis  prqficiscitur^  sed  ex 
voluntate  datur  relinquentis" 
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1.  Sciendum  iUqne  et  omnia  fidd- 
commissa  primis  temporibos  infinna 
esse,  qtiia  nemo  invitus  cogebatur 
priestaro  id  de  quo  rogatns  erat 
Quibos  enim  non  poterant  heredita- 
tem  Tel  legata  relinqnere,  si  relinque- 
bant,  fidei  committebant  eorom  qui 
capere  ex  testamento  poterant;  et 
ideo  fideicommissa  appellata  sunt, 
quia  nullo  vinculo  juris,  sed  tantum 
pudore  eorum  qui  rogabantur,  con- 
tinebantur.  Postea  dirus  Augustus 
semel  iterumque  gratia  personarum 
motus,  yel  quia  per  ipsius  salutem 
.  rogatus  quis  diceretur,  aut  ob  insig- 
nem  quorumdam  perfidiam,  jussit 
Qonsulibus  auctoritatem  suam  inter- 
ponere.  Quod  quia  justum  videbatur, 
et  populare  erat,  paulatim  conversum 
est  in  assiduam  jurisdictionem ;  tan- 
tusque  eorum  favor  factus  est,  ut 
paulatim  etiam  pretor  proprius  crea- 
retur,  qui  de  fideicommissis  jus  dice- 
ret,  quern  fideicommissarium  appella- 
bant. 


I.  At  first  fideicomnUsMa  were  of 
little  force;  for  no  one  could  be  com- 
pelled against  bis  will  to  perfoim 
what  be  was  only  requested  to  per- 
form. When  testators  were  desirous 
of  giving  an  inheritance  or  legacy  to 
persons,  to  whom  th^  could  not  di- 
rectly give  either,  they  then  entrusted 
them  to  the  good  faith  of  some  per- 
son capable  of  taking  by  testament; 
and  fideicommma  were  so  called,  be- 
cause their  performance  could  not 
be  enforced  by  law,  but  depended 
solely  upon  the  good  faith  of  the  per- 
son to  whom  they  were  entrusted. 
Afterwards,  the  Emperor  Augustus, 
having  been  frequently  moved  by 
consideration  for  certain  persons,  or 
because  the  request  was  said  to  have 
been  made  in  the  name  of  the  em- 
peror's safety,  or  on  account  of  some 
striking  instance  of  perfidy,  com- 
manded the  consuls  to  interpose  their 
authority.  Their  intervention  being 
favoured  as  just  by  public  opinion, 
gradually  assumed  the  character  of 
a  regular  jurisdiction,  and  trusts 
grew  into  such  favour,  that  soon  a 
special  prsetor  was  appointed  to  give 
judgment  in  these  cases,  and  received 
the  name  of  Jideicommufaritta, 

Gat.  11.  274,  275.  278.  285  ;  D.  i.  2.  2.  32. 

The  limits  within  which  the  Roman  law  confined  the  power 
of  a  citizen  over  his  property  after  his  death  were  narrow ;  but 
the  freedom  given  hy  the  introduction  of  obligatory  trusts  was 
singularly  wide.  A  testator,  in  order  to  give  anything,  was 
obliged  to  do  so  by  a  regular  testament,  to  adopt  prescribed 
formuIsB,  to  use  the  Latin  tongue.  He  could  not  give  any- 
thing to  a  peregrinus,  to  a  person  proscribed,  to  a  posthumous 
stranger,  or  to  an  uncertain  person.  The  system  oijideicom' 
missum  not  only  enabled  him  to  give  to  almost  any  one  he  liked, 
and  that  in  words  the  least  formed,  and  even  without  a  testament 
at  all.  The  heredes  ab  intestato,  if  charged  with  s^Jideicom- 
missum  by  the  person  to  whose  property  they  succeeded,  were 
obliged  to  fulfil  it.  The  licence  given  to  Jideicommissa  was, 
indeed,  diminished  by  different  enactments,  and  they  were 
gradually  placed  more  and  more  on  the  footing  of  legacies. 
Thus  by  one  senatus-consultum,  passed  in  the  time  of  Hadrian, 
the  power  of  giving  dkjldeicomtnisfium  to  ^peregrinua  (Gai.  ii. 
Ji85);  by  another,  the  power  of  giving  one  to  a  posthumous 
stranger  or  uncertain  person  was  taken  away.     (Gai.  ii.  287.) 
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Again,  the  senatus-consultum  Pegasianum  subjected  Ji-dei- 
commissa  to  the  rules  of  the  lex  Papia  Poppaa  (6ai.  ii.  286) ; 
aud  a  tutor  could  never  he  given  by  testament,  except  directly. 
(Gai.  ii.  289.)  Fideicommissa  were,  indeed,  always  something 
beside  and  foreign  to  the  nature  of  Boman  law.  Augustus 
merely  ordered  t^at,  in  a  case  of  great  hardship,  the  consuls 
should  interfere.  Then  a  magistrate  was  created  whose  business 
it  was  to  interfere  in  cases  which  warranted  it ;  but  there  was 
nothing  like  an  actiou  at  law  to  enforce  fideicommissa.  The 
fideicommissarius  applied  for  aid  as  having  equity  on  his  side ; 
and  if  the  magistrate  chose  to  interfere,  the  regular  coiurse  of  the 
law  was  stayed,  and  the  trust  enforced.     (Ulp.  Reg,  xxv.  12.) 

The  fideicommissum  itself  did  not,  like  a  legacy,  directly 
transfer  the  property  in  an  inheritance  or  in  any  particular 
thing,  and  of  course  did  not  give  any  right  to  a  real  action. 
The  restitution  or  giving  up  of  the  inheritance  was,  however, 
effected  by  the  mere  consent  of  the  heir,  even  before  tradition. 

2.  In  primis  igitur  sciendam  est,  2.   We   must  first  observe,   that 

opus  esse  at  aliquis  recto  jure  testa-  some  one  mnst  be  duly  appointed  heir 
mento  heres  instituatur,  ejusque  fidei  in  the  testament :  and  then  it  must  be 
committatur  ut  earn  hereditatem  alii  entrusted  to  bis  good  faith  to  restore 
restituat;  alioquin  inutile  est  testa-  the  inheritance  to  some  other  person ; 
mentum,  in  quo  nemo  heres  insti-  for,  the  testament  is  ineffectual  in 
tuitur.  Cum  igitur  aliquis  scripserit  which  no  oi^  is  instituted  heir. 
Lucius  Titius  heres  esto,  potent  aii^i-  And  therefore,  when  a  testator  has 
cere,  rogo  te,  Luci  Titi,  ut  cum  pri-  said,  Let  Lucius  Titius  be  my  heir, 
mum  poteris  hereditatem  meam  he  may  add,  and  I  request  you, 
adire,  eam  Caio  Seio  reddas  restitnas.  Lucius  Titius,  that,  so  soon  as  you 
Potest  autem  quisque  et  de  parte  can  enter  upon  my  inheritance,  you 
restitaenda  heredem  rogare,  et  libe-  will  restore  it  and  give  it  up  to 
mm  est  vel  pure  vel  sub  conditione  Gaius  Seius.  A  testator  may  also 
relinquere  fideicommissum,  vel  ex  request  his  heir  to  restore  a  part  of 
die  certo.  the  inheritance  only,  and  may  leave 

ihe  fideicommissum  absolutely  or  con- 
ditionally, or  on  the  expiration  of  a 
term. 

Gai.  ii.  248.  250. 

Of  course  if  there  was  no  heir  instituted,  there  could  be  no 
person  to  charge  by  testament  with  the  trust  (nemofiduciarius) ; 
but  the  testator  might  charge  the  heredes  ah  intestate. 

The  person  who  made  the  fideicommissum  was  termed^rf<?»- 
committens;  the  person  requested  to  perform  it,  fiduciarius ; 
and  the  person  to  be  benefited  by  it,  fideicommissarius. 

8.  Bestituta  autem  hereditate,  is  d.  After  an  heir  has  restored  the 

quidem  qui  re8tituit,nihilominus  heres  inheritance,  he  still  continues  heir, 
permanet ;  is  vero  qui  recipit  heredi-  But  he,  who  has  received  the  in- 
tatem,  aliquando  heredis,  aliquando  heritance,  is  sometimes  considered  in 
legatarii  loco,  habebatur.  the  light  of  an  heir,  and  sometimea 

in  that  of  a  legatee. 
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Gai.  ii.  251. 

In  order  to  protect  himself,  the  heir  who  remained  liable  to 
all  actions  of  creditors  against  the  inheritance  had  recourse  to 
a  fiction  of  law.  He  sold  the  inheritance  to  ihQ  Jideicommis- 
sarius,  and  they  entered  into  mutual  agreements  called  empta 
et  vendita  hereditatis  stipulationes  (Gai.  ii.  262),  by  which 
the  Jiduciarius,  though  remaining  in  the  eye  of  the  law  re- 
sponsible for  the  charges  upon  the  inheritance,  was  protected 
from  ultimate  harm  by  having  a  remedy  against  the  fideicom- 
missarius.  Thus  Gains  says,  "  Olim  nee  heredis  loco  erat, 
nee  legatarii;  sed  potius  emptoris" 

4.  During  the  reign  of  Nero,  in 
the  consulship  of  XrebeUius  Maximus 
and  Annseus  Seneca,  a  tenaim-eon- 
iuUtttn  was  passed,  providing  that, 
after  an  inheritance  had  been  re- 
stored under  a  fideicommissum,  aU 
actions,  which  by  the  civil  law  might 
be  brought  by  or  against  the  heir, 
should  be  permitted  for  and  against 
him,  to  whom  the  inheritance  was 
restored.  After  this,  the  prsetor  be- 
gan to  give  equitable  actions  for  and 
against  the  person  who  received  an 
inheritance,  as  if  he  were  the  heir. 

Gai.  li.  253. 

The  senatus-eonsultum  Trebellianum  (a.d.  62)  did  away 
with  the  necessity  of  any  such  fiction  as  that  of  a  sale.  The 
Jideicommissartus  stepped  at  once  into  the  place  of  the  Aeres 
institutus.  All  the  actions  belonging  to  the  inheritance  were 
given  him  in  the  shape  of  actiones  utiles.  (See  Introd.  sec. 
108.)  If  creditors  sued  the  heres  institutus,  he  had  the 
exceptio  restitute  hereditatis;  he  might  plead  that  he  had 
parted  with  the  inheritance  as  he  had  been  directed. 


4.  Et  Neronis  quidem  temporibus, 
Trebellio  Maximo  et  Anneeo  Seneca 
oonsulibus,  senatus-consultum  factum 
est:  quo  cautum  est,  ut  si  hereditas 
ex  fideicommissi  causa  restituta  sit, 
omnes  actiones  quie  jure  dvili  heredi 
et  in  heredem  competerent,  ei  et  in 
eum  darentur  cui  ex  fldeicommisso 
restituta  est  hereditas.  Post  quod 
senatus-consultum  pretor  utiles  ac- 
tiones ei  et  in  eum  qui  recipit  heredi- 
tatem,  quasi  heredi  et  in  heredem 
dare  coepit 


6.  Sed  quia  heredes  scripti,  cum 
aut  totam  hereditatem  aut  pene  to- 
tam  plerumque  restituere  rogaban- 
tur,  adire  hereditatem  ob  nullum  vel 
minimum  lucrum  recusabant,  atque 
ob  id  eztinguebantur  fideicommissa, 
postea  Yespasiani  Augusti  tempori- 
bus, Pegaso  et  Pusione  consulibus, 
senatus  censuit  ut  ei  qui  rogatus 
esset  hereditatem  restituere,  perinde 
liceret  quartam  partem  retinere,  at- 
que lege  Falddia  ex  legatis  retinere 
eonceditur.  Ex  singulis  quoque 
rebus  que  per  fideicommissum  relin- 
quuntur,eadem  retentio  permissa  est. 


5.  But,  the  instituted  heirs  be- 
ing in  most  cases  requested  to  re- 
store the  whole,  or  almost  the  whole, 
of  an  inheritance,  often  refused  to 
accept  it,  as  they  would  receive  little 
or  no  advantage,  and  thus  fideicom- 
missa were  frequently  extinguished. 
Afterwards,  during  the  reign  of  the 
Emperor  Vespasian,  in  the  consul- 
ship of  Pegasus  and  Pusio,  the 
senate  decreed,  that  an  heir,  who  was 
requested  to  restore  an  inheritance, 
might  retain  a  fourth,  just  as  in 
the  case  of  legacies  he  might  by 
the  Falcidian  law.    And  the  same 
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Post  qaod  senatoB-consiiltam  ipse  dedootioii  is  allowed  in  particnloir 
heres  onera  hereditaria  siistinebat;  things,  which  are  left  by  a  Jidei- 
ille  antem  qui  ex  fideioommisso  rece-  commissum.  For  some  time  after 
pit  partem  hereditatis,  legatarii  parti-  this  aenaivs-consuUum  the  heir  alone 
aiii  loco  erat,  id  est,  ejus  legatarii  bore  the  charges  of  the  inheritance ; 
eui  pars  bonornm  legabator :  qnie  and  he  who  had  receiyed  a  share  or 
species  legate  partitio  vocabator,  quia  part  of  an  inheritance,  under  tkfidei- 
cum  herede  legatarius  partiebatur  comnmsum,  was  regarded  as  a  part 
hereditatem.  Undo  quse  solebant  legatee ;  that  is  of  a  legatee  baring 
stipulationes  inter  heredem  et  partia-  a  legacy  of  a  share  of  the  property,  a 
rium  legatarium  interponi,  e^edem  in-  species  of  legacy  which  was  called 
teiponebantnr  inter  eum  qui  ex  fidei-  partition,  because  the  legatee  took  a 
eommisso  recepit  hereditatem,  et  part  of  the  inheritance  together  with 
heredem,  id  est,  utet  lucrum  et  dam-  the  heir.  Thus  the  same  stipula- 
num  hereditarium  pro  rata  parte  inter  tions  which  were  formerly  in  use  be- 
eos  commune  esset  tween  the  heir  and  partiaxy  legatee, 

were  likewise  made  between  the  per- 
son who  received  the  inheritance 
under  the  Jideicommiasum  and  the 
heir,  that  is,  they  would  share  the 
benefits  and  the  charges  of  the  in- 
heritance between  them,  in  proportion 
to  their  respective  interests. 

Gai.  iL  254. 

The  senatuS'ConmUum  Trehellianum  protected  the  Jiduci- 
arius  from  any  harm;  but  it  gave  him  no  incitement  to  enter 
on  the  inheritance.  Why  should  he  take  an  inheritance  which 
he  had  instantly  to  transfer  to  another  ?  The  trust  might  thus 
peridh ;  and,  to  remedy  this,  the  senatus-consultum  Pegasianum 
(a.d.  70)  permitted  the  tieres  institutus  to  retain  a  fourth,  just 
as  the  lex  Falcidia  permitted  in  the  case  of  legacies.  Even 
the  term  quarta  Falcidia  was  applied  to  the  fourth  retained 
hy  iiiQ  Jiduciarius  heres.  (D.  xxxvi.  1.  16.  9.)  The^rf^*- 
commissarius  thus  became  exactly  like  a  legatee ;  and,  as  having 
a  definite  part  of  the  inheritance,  he  was  considered  in  the  light 
of  a  legatee  of  a  part  of  the  inheritance. 

A  testator  sometimes  gave  a  legatee  not  a  particular  things 
but  a  certain  share  in  his  whole  property.  The  legatee  (then 
termed  legatarius  partiarius)  took,  in  this  case,/?^  universi- 
tatem;  but  he  was  not  thereby  made  an  heir,  not  having  been 
formally  instituted;  and  if  there  was  no  heir  who  entered  on 
the  inheritance,  the  legacy  was  extinguished.  The  claims  of 
creditors  against  the  ii^eritance  were  made  exclusively  against 
the  heir,  and  the  heir  alone  could  recover  sums  due  to  the 
inheritance.  Thus  it  was  necessary  that,  if  the  heir  paid  a 
creditor,  the  legatee  should  account  to  him  for  a  part  of  the 
payment  proportionate  to  his  share  of  the  inheritance ;  while 
if  the  legatee  wished  that  his  share  should  be  increased  by  the 
payment  of  a  debt  due  to  the  inheritance,  he  could  only  eflFect 
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this  thioagh  the  heir.  Accordingly  they  made  stipnlations  with 
each  other,  termed  stipulationes  partis  et  pro  parte.  By  one 
of  these  stipulations  the  heir  boand  the  legatee  to  pay  a  pro- 
portion of  sums  expended  in  satisfaction  of  claims  against  the 
inheritance ;  by  the  other  the  legatee  hound  the  heir  to  account 
to  him  for  his  share  of  sums  received  in  satisfaction  of  debts 
owing  to  the  inheritance.  Such  legacies  became  obsolete  firom 
the  time  that  Jideicommissa  and  legacies  were  placed  on  the 
same  footing. 


6.  Ergo  fd  quidem  non  plus  quBm 
dodraDtem  hereditatis  scriptas  heres 
rogatus  sit  restitnere,  tone  ex  Tre- 
belliano  senatus-eonsnlto  restitueba- 
tOT  hereditas,  et  in  ntnimque  actiones 
hereditariie  pro  rata  parte  dabantur, 
in  heredem  quidem  jure  civili,  in  eum 
vero  qui  redpiebat  hereditatem  ex 
senatos-consulto  Trebelliano,  tam- 
quam  in  beredem.  At  si  plus  quam 
dodrantem  vel  etiam  totam  beredi- 
tatem  restituere  rogatus  sit,  locus 
erat  Pegasiano  senatus-consulto,  et 
beres  qui  semel  adierit  bereditatem, 
si  modo  sua  voluntate  adierit,  sive 
retinuerit  quartam  partem  sive  re- 
tinere  noluerit,  ipse  universa  onera 
hereditaria  sustinebat:  sed  quarta 
quidem  retenta,  quasi  partis  et  pro 
parte  stipulationes  interponebantnr, 
tamquam  inter  partiarium  legatarium 
et  beredem;  si  vero  totam  heredi- 
tatem restitueret,  emptse  et  venditie 
bereditatis  8tipi:dationes  interpone- 
bantnr. Sed  si  recuset  scriptus  beres 
adire  bereditatem,  ob  id  quod  dicat 
earn  sibi  suspectam  esse  quasi  dam- 
nosam,  cavetur  Pegasiano  senatus- 
consulto  ut,  desiderante  eo  cui  resti- 
tuere rogatus  est,  jussu  preetoris  adeat 
et  restituat  bereditatem,  perindeque 
ei  et  in  eum  qui  recipit  hereditatem, 
actiones  darentur  ac  juris  est  ex  Tre 
belliano  senatus-consulto.  Quo  casu 
nuUis  sUpulationibus  est  opus ;  quia 
simul  et  huic  qui  restituit,  securitas 
datur,  et  actiones  bereditariae  ei  et  in 
eum  transferuntur  qui  recepit  beredi- 
tatem, utroque  senatus-consulto  in 
faac  specie  concurrente. 


6.  Therefore,  if  the  institnted  heir 
was  not  requested  to  restore  more 
than  three-fourths  of  the  inheritance, 
he  restored  such  part  in  aecordance 
with  the  prorisions  of  the  seno/iu- 
conwUum  Trebellianum;  and  all  ac- 
tions which  concern  an  inheritance, 
might  be  brought  against  each  ac- 
cording to  their  respective  shares — 
against  the  heir,  by  the  civil  law,  and 
against  him  who  received  the  in- 
heritance, by  the  MenatuM-conmUum 
IVebelUanum,  as  against  an  heir. 
But  if  the  instituted  heir  was  re- 
quested by  the  testator  to  restore  the 
whole  inheritance,  or  more  than 
three-fourths,  then  the  senatus-ctm- 
suUum  Pegasianum  became  appli- 
cable; aAd  the  heir  who  bad  onoe 
entered  on  the  inheritance,  provided 
he  did  so  voluntarily,  was  obliged  to 
sustain  all  the  charges  of  the  inheri- 
tance, whether  he  bad  retained,  or 
had  dedioed  to  retain  his  fourth. 
But,  when  the  heir  did  retain  a  fourth 
part,  the  stipulations  termed  partis  el 
pro  parley  were  entered  into,  as  be- 
tween a  legatee  part  and  an  heir; 
and,  when  the  heir  did  not  retain  a 
fourth,  then  the  stipulations  termed 
empiiE  et  vendiUB  hereditatis,  were 
made  between  tbem.  But  if  the  in* 
stituted  heir  reftised  to  enter  on  the 
inheritance,  alleging  that  he  feared 
he  should  lose  by  doing  so,  it  was 
provided,  by  the  senatus-eonsuHum 
PegaManuniy  that,  on  the  demand  of 
him  to  whom  be  had  been  requested 
to  restore  the  inheritance,  be  should, 
under  an  order  of  the  prsetor,  enter 
on  the  inheritance,  and  restore  it; 
and  that  all  actions  might  be  brought 
by  or  against  him  who  received  the 
inheritance,  as  in  a  case  falling  under 
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the  ienatui-amntUiim  Trebettianum, 
And  in  thifi  case  stipolationg  are  not 
necessaiy,  for  the  heir,  who  restores 
the  inheritance,  is  secared,  and  all 
actions  concerning  aa  inheritance  are 
transfexred  to  and  against  him,  by 
whom  it  is  received,  there  being,  in 
this  instance,  a  concnrrent  applica- 
tion of  both  $etuUu8-ctm»ulta^ 

Gai.  ii  205-258. 

The  8enatu8-con9ultum  Trehellianum  was  not  abrogated  by 
the  Pegaeianum.  They  applied  to  different  enses.  If  the 
fourth  were  expressly  reserved  to  the  heresjiduciarius,  he  took 
the  other  three  parts»  and  immediately  restored  or  transferred 
them  to  the  ^deicommissarius,  who  had  the  position  of  herea 
JideicommissariuSy  and  all  the  actions  belonging  to  the  inherit- 
ance, so  far  as  his  share  extended.  But  if  the  fourth  was  not 
reserved,  the  senatua-consultumPegasiafium  became  applicable. 
The  Jiduciariu9  heres  retained  the  fourth,  and  the  Jideicom- 
missarius  held  the  position  of  a  legatee.  The  heres  institutus 
might,  however,  not  choose  to  retain  the  fourth.  He  might 
enter  on  the  inheritance,  and  at  once  voluntarily  transfer  the 
whole  to  the  ^deicommissarius.  Neither  senatus-consultum 
then  applied,  and  he  had  to  protect  himself  by  the  old  stipula- 
tioftes  etnpta  et  vendita  hereditatis.  If  he  refused  to  enter 
on  the  inheritance,  the  preetor  compelled  him,  by  a  power  given 
in  the  senatus-consultum  Pegasianum,  and  he  was  placed 
exactly  in  the  same  position  as  if  he  had  entered  under  the 
senatus-consultum  Trehellianum,  He  had  no  fourth  reserved 
for  him ;  and  all  action  passed  at  once  to  the  Jideicommissa- 
rius. 

7.  Sed  quia  stipnlationes  ex  sens-  7.  Bnt,  as  the  stipulations,  which 
tos-consnlto  Pegasiano  descendentes  arose  from  the  tenatus-consultum  Pe- 
el ipsi  antiqnitati  displlcaenint;  et  jranaftvm,were  displeasing  even  to  the 
quibnsdam  casibns  captiosas  eas  homo  ancients,  and  Papinian,  a  man  of  great 
ezeelsi  ingenii  Papinianns  appellat,  genius,  considers  them  in  some  cases 
et  nobis  in  legibns  magis  simplicitas  as  captious ;  and,  as  we  prefer  sim- 
qoam  difficoltas  placet,  ideo  omnibus  plicity  to  complexity  in  matters  of  law, 
nobis  Buorgestb  tarn  similitudinibus  we  have  been  pleased,  upon  comparing 
quam  diflferentiis  ntriusque  senatus*  the  points  of  agreemeut  and  disagree- 
oonsulti,  placuit,  exploso  senatus-  ment  in  these  two  aenatus-consulia,  to 
eonsnlto  Pegasiano  quod  postea  abrogate  the  aenatus-consuiium  Pega- 
snpervenit,  omnem  auctoritatem  Tre-  sianum,  which  was  subsequent  to  the 
belliano  senatas-consulto  pnestare,  senatus-conntltwn  Trebelliantimj  and 
ut  ex  eo  fideicommissariie  hereditates  to  give  an  exclusive  authority  to  the 
restituantur,  sive  habeat  heres  ex  aenaiua-comuUttm  Trebellianvm,  by 
▼olnntate  testatoris  quartam,  sive  which  all  fldeicommissary  inheri- 
plus  sive  minus  sive  nihil  penitus:  tances  shall  be  restored  for  the 
vX  tone,  qnando  vel  nihil  vel  minus  ftiture^  whether  the  testator  has  given 
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quarta  apud  eiim  remanet,  lioeat  ei 
Vel  quartam  vel  quod  deest  ex  nostra 
auctoritate  retinere  yel  repetere  solu- 
tum,  quasi  ex  Xrebelliano  senatus- 
eonsnlto  pro  rata  portione  aotionibus 
tarn  in  heredem  qnain  in  flddoom- 
missaritim  oompetentibns.  Si  yero 
totam  hereditatem  sponte  restituerit, 
omnes  bereditarisB  actiones  fideioom- 
missario  et  adyersns  eum  competunt 
Sed  etiam  id  quod  prs&cipanm  Pega^ 
siani  senatus-consnlti  fuerat,  nt  quan- 
do  recusabat  beres  scriptus  sibi  datam 
hereditatem  adlre,  necessitas  ei  im- 
poneretur  totam  hereditatem  Tolenti 
fideicommissaiio  restituere,  et  omnes 
ad  eum  et  contra  eum  transire  ac- 
tiones, et  hoc  transponimus  ad  sena- 
tus-consultum  Trebellianum :  ut  ex 
hoc  solo  et  necessitas  heredi  impona- 
tur,  si  ipso  nolente  adire  fideicom 
missariuB  desiderat  restitui  sibi  here- 
ditatem, nuUo  nee  damno  nee  com- 
modo  apud  heredem  remanente. 


by  his  will  a  fourth  part  of  his  estate 
to  the  instituted  heir,  or  more,  or 
less,  or  even  nothing,  so  that,  when 
nothing  is  given  to  the  heir,  or  less 
than  a  fourth  part,  he  may  be  per- 
mitted to  retain  a  fourth,  or  as  much 
as  will  make  up  the  deficiency,  by 
virtue  of  our  authority,  or  to  demand 
repayment  of  it  if  he  has  paid  it 
over;  and  actions  may  be  brought 
both  against  the  heir  and  the  fidei- 
cornnAuariut  according  to  their  respec- 
tive shares,  as  if  under  the  ienatu»- 
eonsuUum  Trebellianum,  But»  should 
the  heir  voluntarily  restore  the  whole 
inheritance,  all  actions  concerning  an 
inheritance  may  be  brought  either 
by  or  against  the  ftdeicommmarius. 
And,  as  to  the  most  important  pro- 
vision of  the  senatus-consuUwn  Pega- 
sianumf  that,  when  an  instituted  heir 
refused  to  accept  an  inheritance,  he 
might  be  constrained  to  restore  it  to 
fhefideicommiuarius  if  he  demanded 
it,  and  to  transfer  all  actions  to  and 
against  him,  we  have  transferred  this 
provision  to  the  aenattu-conMuUvm 
Trebellianum,  by  which  alone  this  ob- 
ligation is  now  laid  upon  the  heir, 
when  he  himself  refuses  to  enter  on 
the  inheritance,  and  the  Jideicom- 
missarius  is  desirous  that  it  should 
be  restored,  the  heir  in  this  ease 
receiving  neither  gain  nor  loss. 

Justinian  unites  the  two  senatus-consulta  into  one^  gi^Qg 
them  the  name  of  the  senatus-consultum  Trehellianum.  The 
heir  is  to  retain  the  fourth,  and  the  action  will  be,  in  all  cases, 
transferred  to  the  Jideicommissarius,  who  will  thus  be  always 
in  loco  heredis.  Under  the  old  system,  either  party  was 
exposed  to  the  risk  of  the  other  party  to  the  stipulation  becom- 
ing unable  to  Ailfil  his  engagement. 

Before  the  legislation  of  Justinian,  the  heres  could  not  re- 
demand  the  fourth,  if  he  had  once  paid  it  over.  (Paul.  Sent. 
iv.  3.  4.) 

8.  Nihil  autem  interest,  utrum  ali- 
quis  ex  esse  heres  insUtutus  aut  totam 
hereditatem  aut  pro  parte  restituere, 
an  ex  parte  heres  institutus  aut  totam 
earn  partem  aut  partem  partis  resti- 
tuere rogatus  sit;  nam  et  hoc  casu 
«adem  observari  praecipimus,  que  in 


8.  But  it  malces  no 
whether  the  heir  is  instituted  to  the 
whole  inheritance,  and  is  requested 
to  restore  the  whole  or  a  part,  or 
whether  being  instituted  to  a  part 
only,  he  is  requested  to  restore  that 
entire  part,  or  a  portion  of  it,  for  we 
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totius  hereditatis  restitatione   dizi- 

IUU8. 


ei^Gin  that  the  same  rales  be  ob- 
served in  the  latter  case,  as  in  case 
of  restitution  of  the  whole. 
Gai.  ii.  259. 


9.  If  an  heir  be  requested  by  a  tes- 
tator to  giye  up  an  inheritance,  after 
deducting  or  excepting  some  particu- 
lar thing)  equivalent  to  a  fourth  of  the 
whole,  as  a  piece  of  land,  or  any- 
thing else,  he  will  give  it  up  under 
the  Benatus-consuUtan  TrebeUianum^ 
exactiy  as  if  he  had  been  requested 
to  restore  the  remainder  of  an  inhe- 
ritance, after  reserving  a  fourth.  But 
there  is  this  difference,  that,  in  the 
first  case,  when  an  heir  is  requested 
to  give  up  an  inheritance,  after  de- 
ducting or  excepting  a  particular 
thing,  then,  according  to  that  senatus- 
consuUumj  all  actions  are  transferred 
to  and  against  the  Jideicommissarius, 
and  what  remains  to  the  heir  is  free 
from  all  incumbrance,  as  if  acquired 
by  legacy.  In  the  second  case,  when 
an  heir  is  requested  in  general  terms 
to  give  up  an  inheritance,  after  re- 
taining a  fourth  to  himself,  all  ac- 
tions are  proportionably  divided; 
those  which  regard  the  three-fourths 
of  the  estate,  being  transferred  to 
the  fideicommissarim,  and  those 
which  regard  the  one-fourth,  to  the 
heir.  And,  even  if  an  heir  be  re- 
quested to  give  up  an  inheritance, 
after  making  a  deduction  or  exception 
of  some  particular  thing,  which  com- 
prises the  greatest  part  of  the  whole 
inheritance,  all  actions  are  still  trans- 
ferred to  the  Jideicommi8$ariu9y  who 
ought  always,  therefore,  to  consider 
whether  it  will  be  expedient  or  not, 
that  the  inheritance  should  be  given 
up  to  him.  All  this  applies  equally, 
whether  an  heir  be  requested  to  give 
up  an  inheritance  after  a  deduction 
or  exception  of  two,  or  more,  parti- 
cular things,  or  of  a  certain  sum  of 
money,  which  may  comprise  a  fourth 
or  even  the  greatest  part  of  the  in- 
heritance. What  we  have  said  of  an 
heir,  who  is  instituted  to  the  whole 
of  an  inheritance,  applies  equally  to 
one  who  is  instituted  only  to  a  part, 
D.  xxxvi.  1. 1. 16.  21 ;  D.  xxxvi.  1.  80.  3. 
If  the  testator  giye  a  particular  object  to  the  heres  inatitutus 
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0.  Si  quis  una  aliqua  re  deducta 
sive  praecepta  quse  quartam  continet, 
veluti  fiindo  vel  alia  re,  rogatus  sit 
restitnere  hereditatem,  simili  mode 
ex  Trebelliano  senatus-consulto  resti- 
tutio fiat,  perinde  ac  si  quarta  parte 
retenta  rogatus  esset  reliquam  here- 
ditatem restituere.  Sed  illud  interest, 
quod  altero  casu,  id  est,  cum  deducta 
sive  praecepta  aliqua  re  restituitur 
hereditas,  in  solidum  ex  eo  senatus- 
consulto  actiones  transferuntur,  et 
res  quse  remanet  apud  heredem  sine 
uUo  onere  hereditario  apud  eum  re- 
manet, quasi  ex  legato  ei  acquisita ; 
alteix)  vero  casu,  id  est,  cum  quarta 
parte  retenta  rogatus  est  heres  resti- 
tuere hereditatem  et  restituit,  scin- 
duntur  actiones,  et  pro  dodrante  qui- 
dem  transferuntur  ad  fideicommissa- 
rium,  pro  quadrante  remanent  apud 
heredem.  Quin  etiam,  Hcet  una  re 
aliqua  deducta  aut  prscepta  resti- 
tuere aliquis  hereditatem  rogatus  est, 
qua  maxima  pars  hereditatis  conti- 
neatur,  leque  in  solidum  transferun- 
tur actiones,  et  secum  deliberare  de- 
bet is  cui  restituitur  hereditas,  an  ex- 
pediat  sibi  restitui.  Eadem  scilicet 
interveniunt,  et  si  duabus  pluribusve 
deductis  prsceptisve  rebus  restituere 
hereditatem  rogatus  sit;  sed  et  si 
certa  summa  deducta  prseceptave, 
quflB  quartam  vel  etiam  maximam 
partem  hereditatis  continet,  rogatus 
nt  aliquis  hereditatem  restituere, 
idem  juris  est.  Quse  autem  diximus 
de  eo  qui  ex  asse  heres  institutus  est, 
eadem  transferemus  et  ad  eum  qui 
ex  parte  heres  scriptus  est. 
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which  was  equal  in  value  to  the  fourth  of  the  inheritance,  the 
law  considered  this  as  a  specific  legacy  given  to  the  heres.  The 
fideicommisBarius  took  the  whole  inheritance  except  this  part, 
and  all  the  actions  of  the  whole  inheritance  were  transferred  to 
him.  Justinian  retains  this  distinction  hetween  a  particular 
ohject  heing  given,  and  a  general  direction  to  retain  a  fourth. 
If  a  particular  ohject  were  given  not  equal  in  value  to  a  fourth, 
the  heir  would  retain  enough  to  complete  his  fourth ;  and  all 
actions  relating  to  the  part  so  retained  would  pass  to  him,  and 
all  others  to  the^deicommissarius,     (Cod.  vi.  50.  11.) 

10.  Prseterea  intestatus  qnoqae  10.  Moreover,  a  man  about  to  die 
moritums  potest  rogare  eum,  ad  quern  intestate,  may  request  the  person,  to 
bona  sua  vel  legitimo  jure  vel  bono-  wbom  bis  estate  snU  pass,  eitber  by 
rario  pertinere  intelligit,  ut  beredi-  tbe  civil  or  prsetorian  law,  to  give  up 
tatem  suam  totam  partemve  ejus,  aut  to  a  tbird  person  tbe  wbole  inherit- 
rem  aliquam,  veluii  Aindnm,  bomi-  ance,  or  a  part  of  it,  or  any  particn- 
nem,  pecuniam  alicui  restituat;  cum  lar  thing,  as  a  piece  of  land,  a  slave, 
alioquin  legata  nisi  ex  testamento  non  or  a  sum  of  money.  Legadea,  on 
valeant.  the    contrary,  are   only  valid  when 

given  by  testament. 

Gai.  ii.  270 ;  D.  xxxi.  36.  ^ 

Antoninus  Pius  extended  the  provisions  of  the  senaius-con- 
mlta  Trehellianum  and  Pegasianum,  to  trusts  imposed  on 
lieredeB  ah  int^talo,     (D.  xxxv.  2.  18.) 

11.  Euro  quoque  cui  aliquid  resU-  11.  A  Jideicammissariu$  may  also 
tuitur,  potest  rogare  ut  id  rursum      himself  be  requested  to  give  up  to 
alii,  aut  totum  aut  pro  parte,  vel  etiam      another,  either  the  whole  or  a  part 
aUquid  aliud  restituat                             of  what  he  receives,  or  even  any- 
thing else. 

Gai.  ii.  271. 

The  JideicommisaariuSf  who  was  thus  only  a  vehicle  to  pass 
on  the  inheritance  to  ajkoiher  ^deicommissarius,  could  not 
retain  a  fourth  for  himself  The  ohject  of  the  lex  Falcidia 
was  merely  to  secure  an  heir,  not  in  all  cases  to  give  a  fourth 
to  the  person  who  virtually  had  the  inheritance ;  hut  when  the 
heir  entered  on  the  inheritance  hy  order  of  the  preetor,  then  tbe 
Jideicommissarius  stood  in  the  place  of  the  heir,  so  far  as  to 
be  able  to  apply  the  lex  Falcidia,  as  if  representing  the  heir, 
against  legatees,  but  not  against  a  second  Jideicommissarius. 
(D.  xxxvi.  1.  63.  4.) 

12.  £t  quia  prima  fideicomroisso-  12.  Originally  all  fiduciary  gifts  de- 
rum  cunabula  a  fide  heredum  pen-  pended  only  upon  the  good  faith  of 
dent,  et  tam  nomen  quam  substan-  tbe  heir;  whence  they  took  their 
tiam  acceperunt,  et  ideo  divus  Au-  name  as  well  as  their  character.  To 
gustus  ad  necessitatem  juris  ea  de-  remedy  this  the  £mperor  Augustus 
traxit,  nuper  et  nos  eumdem  princi-  made  them  obligatoiy  in  law,  and  we 
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pem  snpenare  oontendentes,  ex  &cto 
quod  Tribonianiis,  vir  excelsQs,  qnss- 
tor  sacri  palatii  suggessit,  oonstitutio- 
sem  fedmus  per  quam  disposiiimus : 
si  testator  fidei  heredis  sui  cdxDmisit 
ut  Tel  hereditatem  vel  speciale  lidei- 
oommissum  restituat,  et  neque  ex 
Boriptara  neque  ex  quioque  testium 
noxnero  qui  in  fideicommissis  legiti- 
mu8  esse  noscitur,  possit  res  mani- 
festari,  sed  vel  paudores,  quam  quin- 
qne  vel  nemo  penitua  testis  interve- 
nerit^  tunc  sive  pater  heredis  sive 
alius  quicumque  sit  qui  fldem  heredis 
elegerit,  et  ab  eo  restatui  aliquid  vo- 
luerit,  si  heres  pex£dia  tentus  adim- 
plere  fidem  recusat  negando  rem  ita 
esse  suhsecotam,  si  fideicommissa- 
lias  jusjurandam  ei  detulerit,  cum 
prina  ipse  de  calumnia  juraverit,  ne- 
eesse  eum  habere  vel  ju^orandum 
Bubire  quod  nihil  tale  a  testatore  au- 
divit,  vel  recusantem  ad  fideicom- 
missi  vel  universitatis  vel  specialis 
solutionem  coarctari,  ne  pernat  ulti- 
ma voluntas  testatoris  fidei  heredis 
oommissa.  Eadem  observari  censui- 
mufl,  et  si  a  legatario  vel  fideicom- 
missario  aliquid  similiter  relictum 
sit.  Quod  si  is  a  quo  relictum  did- 
tor,  eonflteatur  quidem  a  se  aliquid 
relictum  esse,  sed  ad  legis  BubtiUta- 
tem  decurrat,  omnimodo  solvere  oo- 
gendus  est. 


have  lately  endeavoured  to  surpass 
that  prince ;  and,  on  the  occasion  of 
a  case  brought  to  our  notice  by  the 
most  eminent  Tribonian,  the  qufestor 
of  our  sacred  palace,  we  have  enacted 
by  a  constitution,  that,  if  a  testator 
has  entrusted  to  the  faith  of  his  heir 
the  restoration  of  an  inheritance,  or 
any  particular  thing,  and  the  fact 
cannot  be  proved  either  by  any  writing 
or  by  five  witnesses  (the  legal  num- 
ber in  such  cases),  there  having  been 
fewer,  or  perhaps  no  witnesses  pre* 
sent,  then,  whether  it  is  his  father 
who  has  thus  trusted  to  the  good 
faith  of  the  heir,  and  begged  him  to 
restore  the  inheritance,  or  whether  it 
is  anyone  else,  if  the  heir  perfidi- 
ously refuse  to  make  the  restitution, 
and  deny  the  whole  transaction,  the 
Jideictnnmisutrius  having  previously 
himself  sworn  to  his  own  good  faith, 
may  put  the  heir  to  his  oath ;  and 
thus  force  him  either  to  deny  having 
received  any  such  trust  upon  oath,  or 
to  fulfil  it,  whether  it  relate  to  the 
whole  inheritance  or  to  some  parti- 
cular thing ;  and  this  is  allowed,  lest 
the  last  wishes  of  a  testator,  com- 
mitted to  the  faith  of  an  heir,  should 
be  defeated.  The  same  process  may 
be  adopted  against  a  legatee,  or  a 
fideicornmitaariu»  charged  with  a  re- 
stitution. And  if  any  one  so  charged 
admits  the  trust,  but  endeavour  to 
shelter  himself  in  the  subtleties  of 
the  law,  he  may  be  compelled  to  per- 
form his  duty. 


C.  vi.  42.  32. 


De  calumnia  juraverit,  that  is»  he  must  swear  beforehand 
that  he  is  acting  bona  Jide^  and  not  inventing  a  ground  of  liti- 
gation. 


Tit.  XXIV.    DE  SINGULIS  REBUS  PER  FIDEI- 
COMMISSUM  RELICTIS. 


Potest  autem  qnis  etiam  singulas 
res  per  fideicommissum  relinquere, 
veluti  fusdum,  hominem,  vestem,  au- 
mm,  argentum,  peconiam  numera- 


A  person  may  also  leave  particu- 
lar things  by  a  Jideicomnussum,  as  a 
piece  of  land,  a  slave,  a  garment, 
gold,  silver,  pieces  of  money ;  and  ha 
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tain ;  et  Tel  ipsun  heredem  rogare  may  reqaest  either  his  heir  to  restore 
at  flJicui  restitnat,  vel  legatarimn,  them,  or  a  legatee,  although  a  legatee 
quamvis  a  legatario  legari  non  possit      cannot  be  charged  with  a  legacy. 

Gal  ii  260.  271. 


1.  Potest  antem  non  solum  pro- 
prias  res  testator  per  fideicommis- 
snm  relinqnere,  sed  heredis  aut  lega- 
tarii  aut  fideicommissarii  aut  ei]yusli- 
bet  alterius.  Itaque  et  legatarius  et 
fideicommissarius  non  solum  de  ea  re 
rogari  potest,  ut  eam  alicui  restituat 
quffi  ei  relicts  sit,  sed  etiam  de  alia, 
sive  ipsius  sive  aliena  sit:  hoc  solum 
observandum  est,  ne  plus  quisquam 
rogetur  alicui  restituere,  quam  ipse 
ex  testamento  ceperit;  nam  quod 
amplius  est,  inutiliter  relinquitur. 
Cum  autem  aliena  res  per  fideicom- 
missum  relinquitur,  necesse  est  ei 
qui  rogatus  est,  aut  ipsam  redimere 
et  prffistare  aut  sestimationem  ejus 
solvere. 


1.  A  testator  may  leave  by  fiin- 
commxxsktmy  not  only  his  own  property, 
but  also  that  of  his  heir,  of  a  legatee, 
of  a  fiixxcommuaiiiM^  or  (^  any 
other  person:  so  that  a  legatee  or 
fideicommxtivnni  may  not  only  be 
requested  to  giro  what  hath  been  left 
to  him,  but  what  is  his  own,  or  even 
what  is  the  property  of  another.  The 
only  rule  to  be  observed  is,  that  no 
one  be  reqnested  to  restore  more 
than  he  has  receired  under  the  testa- 
ment :  for  as  to  the  excess  the  dispo- 
sition is  ineffectual.  And,  when  the 
property  of  another  is  left  by  the  cre- 
ation of  ^kfiddcommumemy  the  person 
requested  to  restore  it  is  obliged 
either  to  obtain  firom  the  proprietor 
and  deliver  the  thing  itself,  or  to  pay 
its  estimated  value. 

Gaz.  ii.  261,  262. 

Ulpian  {JReg,  25.  5)  expresses  the  power  of  disposal  hyjidei- 
commissum,  by  saying  that  everything  could  be  disposed  of  in 
that  way,  that  could  be  given  by  a  legacy  j9^  damnationem. 

Quod  amplius  est,  inutiliter  relinquitur.  If,  however,  the 
thing  which  the  Jideicommissarius  was  to  give  belonged  to 
him  himself,  he  was  obliged  to  give  it,  whatever  might  be  its 
value,  if  he  accepted  what  was  given  to  him  by  the  Jideicom- 
missum,  as  he  was  considered  to  have  had  an  opportunity  of 
exercising  his  judgment,  and  not  to  have  valued  his  own  thing 
more  highly  than  that  which  he  received.     (D.  xl.  5.  24.  12.) 


2.  libertas  quoque  servo  per  fidei- 
commissum  dari  potest,  ut  heres  eum 
rogetur  manumittere,  vel  legatarius 
vel  fideicommissarius;  nee  interest 
utrum  de  suo  proprio  servo  testator 
roget,  an  de  eo  qui  ipsius  heredis  aut 
legatarii  vel  etiam  extranei  sit :  itaque 
et  alienuB  servus  redimi  et  manu- 
mitti  debet  Quod  si  dominus  eum 
non  vendat,  si  modo  nihil  ex  judicio 
ejus  qui  reliquit  libertatem,  recepit, 
non  statim  extinguitur  fideicommis- 
saria  libertas  sed  differtur ;  quia  pos- 
sit  tempore  procedente,  ubicumque 
oocasio  servi  redimendi  fnerit,  pre- 
stari'Ubertas.    Qui  autem  ex  fidei- 


2.  Freedom  may  also  be  conferred 
upon  a  slave  by  a  Jldeicommissum : 
for  an  heir,  legatee,  or  fideieommia- 
tariut,  may  be  requested  to  enfran- 
chise him ;  nor  does  it  signify  whether 
it  be  of  his  own  slave  that  the  tes- 
tator requests  the  manumission,  or 
of  the  slave  of  his  heir,  or  of  a 
legatee,  or  of  a  stranger:  and  there- 
fore, when  a  slave  is  not  the  testator^s 
own  property,  he  must  be  bought, 
and  enfranchised.  But,  if  the  pro- 
prietor of  the  slave  refuse  to  sell 
him,  as  he  may,  if  he  has  taken 
nothing  under  the  testament,  yet  the 
freedom  given  by  the  Jideicommi$9tnn 
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oommissi  causa  xnaniiinittitar,  non 
testatoris  fit  libertns,  etiamsi  testa- 
torn  servus  sit,  sed  ejus  quimanu- 
mittit;  at  is  qui  directo  testamento 
liber  esse  jubetur,  ipsius  testatoris 
Hbeitus  fit,  qui  etiam  Orcinus  appel- 
latur.  Kec  alius  ullus  directo  ex 
testamento  libertatem  habere  potest, 
quam  qui  utroque  tempore  testatoris 
fuerit,  et  quo  faceret  testamentum  et 
quo  moreretur :  directo  autem  libertas 
tUDO  darividetur;  cum  non  ab  alio 
servum  manumitti  rogat,  sed  velut  ez 
suo  testamento  libertatem  ei  compe- 
tere  vult 


is  not  extinguished,  but  deferred 
only  ^ntil  it  may  be  possible  in  the 
course  of  time,  on  any  occasion  offer- 
ing of  purchasing  the  slave,  to  effect 
his  enfranchisement.  The  slave 
who  is  enfranchised  in  pursuance  of 
Ajideicommissunif  does  not  become  the 
freedman  of  the  testator,  although  he 
was  the  testator's  own  slave,  but  he 
becomes  the  freedman  of  that  person 
who  enfranchises  him.  But  a  slave 
who  receives  his  liberty  directly  from 
the  testament,  becomes  the  freedman 
of  the  testator,  and  is  said  to  be 
Orcinus  ;  and  no  one  can  obtain  liberty 
directly  by  testament,  unless  he  were 
the  slave  of  the  testator,  both  at  the 
time  of  the  testator's  making  his 
testament,  and  also  at  that  of  his 
death.  Liberty  is  given  directly,  when 
a  testator  does  not  request  that 
freedom  be  given  to  his  slave  by 
another,  but  gives  it  himself  by  vir- 
tue of  his  own  testament 

On.  U.  268-267 ;  0.  vii.  4.  6. 

This  is  an' instance  in  which  a  difference  is  still  allowed  hy 
Jastinian  to  subsist  between  legacies  nnd  ^deicommisaa.  The 
direct  gift  of  liberty  by  a  legacy  differs  from  the  indirect  gift 
by  2kJideicoinmi8Sum,  It  was  the  opinion  of  Gains,  that  if  the 
master  of  the  slave  refused  to  sell  the  slave  for  a  reasonable 
price,  the^detconimissutn  perished.  (Gai.  ii.  265.)  Justinian, 
in  accordance  with  a  rescript  of  the  Emperor  Alexander  (0. 
vii.  4.  6),  decides  that  it  is  only  delayed. 

If  a  testator  enfranchised  directly  a  slave  that  could  not  be 
so  enfranchised,  the  gift  of  liberty  would  be  ad  valid  as  dkjtdei- 
commissum. 

Orcinus,  from  Orcus;  because  he  is  the  freedman  of  one 
departed. 


3.  Verba  antem  fideicommissomm 
haBO  maxime  in  usu  habentur :  peto, 
rogOy  volo,  mando,  fidei  tu8B  com- 
mitto.  Qu»  perinde  singula  firma 
Bont,  atque  ri  omnia  in  unum  con- 
gestaessenL 


3.  The  terms  generally  used  in 
making  fideicommina  are  the  follow- 
ing :  I  request,  I  ask,  I  desire,  I  com- 
mit, I  entrust  to  thy  good  faith ;  and 
each  of  them  is  of  as  much  force 
separately  as  all  of  them  placed  to- 
gether. 


Gai.  ii.  249. 


The  expressions  by  which  B,yideicommis8um  is  created,  were 
quite  immaterial,  provided  that  the  wishes  of  the  testator  could 
be  ascertained. 
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Tit.  XXV.    DE  CODICILUS. 


Codicils  were  certainly  not  in  use 
before  the  reign  of  Augustus;  for 
Lucius  Lentulus,  to  whom  the  origin 
of  fideicommitta  may  be  traced,  was 
the  first  who  introduced  codicils. 
When  dying  in  Africa,  he  wrote 
several  codicils,  which  were  con- 
firmed by  his  testament;  and  in 
these  he  requested  Augustus  by  a 
fideicommitsum  to  do  sometliing  for 
him.  The  emperor  complied  with 
the  request,  and  many  other  per- 
sons following  his  example,  dis- 
charged Jldeicommi$$a  committed  to 
them;  and  the  daughter  of  Len- 
tulus paid  debts,  which  in  strictness 
of  law  were  not  due  firom  her.  It  is 
sud,  that  Augustus,  having  called 
together  upon  this  occasion  persons 
learned  in  the  law,  and  among  others 
Trebatius,  whose  opinion  was  of  the 
greatest  authority,  asked  whether 
codicils  could  be  admitted,  and  whe- 
ther they  were  not  repugnant  to  the 
principles  of  law  ?  Trebatius  advised 
the  emperor  to  admit  them,  as  they 
were  most  convenient,  and  necessary 
to  citizens,  on  account  of  the  great  and 
long  journeys  which  they  were  fre- 
quently obliged  to  take,  during  which 
a  man  who  could  not  make  a  testa- 
ment, might  be  able  to  make  codicils. 
And  subsequently,  Labeo  himself 
having  made  codicils,  no  one  after- 
wards  doubted  their  perfect  validity. 

Codicilli  were  small  tablets  on  which  memorandums  or 
letters  were  written.  A  testator  might  naturally  address  a 
short  letter  giving  short  directions  to  his  heir.  When^rf^t- 
commissa  came  to  he  enforced,  these  letters  or  directions  were 
enforced  as  creating  Jldeicommissa.  As  under  the  Boman  law 
a  testator  could  make  no  alteration  in  his  testament  without 
making  an  entirely  new  testament,  the  use  of  codicils  seemed 
so  obvious  as  to  make  it  a  matter  of  wonder  that  the  Romans 
were  able  so  long  to  do  without  their  legal  recognition. 
.Codicils  might  be  made  without  there  being  any  testament  at 
all.  They  were  then  directions  addressed  to  the  heredes  ab 
intestate.  But  if  there  was  a  testament,  they  were  always 
considered  as  attached  to  it:  if  the  testamentary  dispositions 
failed  they  failed  also,  and  all  their  provisions  were  taken  with 


Ante  Augasti  tempera  constat  co- 
dioillorum  jus  non  fuisse,  sed  primus 
Lucius  Lentulus,  ex  cujus  persona 
etiam  fideicommissa  coBperunt,  codi- 
cillos  introduxit  Nam  cum  decede- 
ret  in  Africa,  scripsit  codicillos  testa- 
mento  conflrmatos,  quibus  ab  Au- 
gusto  petiit  per  fideicommissum  ut 
faoeret  aliquid ;  et  cum  divus  Augus- 
tus voluntatem  ejus  implesset,  dein- 
ceps  reliqui  ejus  auctoritatem  secuti 
fideicommissa  pnestabant,  et  filia 
Lentuli  legata  quie  jure  non  debebat, 
solvit.  Dicitur  antem  Augustus  con- 
vocasse  prudentes,  inter  quos  Tre- 
batium  quoque  cigus  tunc  auctoritas 
maxima  erat,  et  queesisse  an  posset 
hoc  recipi,  nee  absonans  a  juris  ra- 
tione  codidllorura  usus  esset;  et 
Trebatium  suasisse  Augusto,  quod 
diceret  uttlissimum  et  necessarium 
hoc  dvibus  esse  propter  magnas  et 
longas  peregrinationes  qu8a  apud 
Teteres  fuissent,  ubi  si  quis  testa- 
mentum  facere  non  posset,  tamen 
codicillos  posset.  Post  qun  tempera, 
cum  et  Labeo  codicillos  fecisset,  jam 
nemini  dubium  erat  quin  codicilli 
jure  Optimo  admitterentur. 
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reference  to  the  time  when  the  testament  was  made.      (D. 
xxix.  7.  ^.  2.  and  3.  2.) 

A  testator,  by  inserting  an  express  clause  to  that  effect, 
termed  by  commentators  clausula  codicillaris,  might  provide 
that  his  testament,  if  invalid  as  a  testament,  shoald  take  effect 
as  a  codicil,  or,  to  speak  more  accurately,  as  codicils,  for  the 
word  was  generally  used  in  the  plural. 


1.  Non  tantom  autem  testamento 
facto  potest  quis  codicillos  facere,  sed 
intestato  qois  decedens  fideicommit- 
tere  codicillis  potest  Sed  cum  ante 
testamentom  factum  codidlli  facti 
erant,  Papinianus  ait  Don  aliter  Tires 
habere,  quam  si  speciali  postea  to- 
Imitate  confirmentur ;  sed  divi  Se- 
yeros  et  Antoninas  rescripsenint,  ex 
iis  oodidllas  qui  testamentum  priece- 
dunt,  posse  fideicomraissum  peti,  si 
appareat  eum  qui  postea  testamen- 
tum fecit,  a  voluntate  quam  codicillis 
ezpresserat,  non  recessisse. 


1.  Not  only  a  person  who  had 
already  made  his  testament,  may 
make  codicils,  but  even  a  person  dy- 
ing intestate  may  create  ftdncom- 
misaa  by  codicils.  But  when  codicils 
are  made  before  a  testament,  they 
cannot  take  effect,  according  to  Papi- 
nian,  unless  confirmed  by  a  special 
disposition  in  the  testament  But 
the  emperors  Severus  and  Antoninus 
have  decided  by  rescript,  that  a  thing, 
left  in  trust  by  codicils,  made  before 
a  testament,  may  be  demanded  by 
ihefideicommissarius,  if  it  appear  that 
the  testator  has  not  abandoned  the 
intention  which  he  at  first  expressed 
in  the  codicils. 


Gai.  ii  270. 

There  was  a  distinction  hetween  codicils  confirmed  by  testa- 
ment, and  those  not  so  confirmed,  for  if  codicils  were  confirmed 
by  testament,  their  provisions  could  operate  as  legacies,  and 
not  only  as  Jideicommissa»  A  testator  could,  by  anticipation, 
confirm  in  his  testament  any  codicils  he  might  thereafter  make. 
(D.  xxix.  7.  8.) 

2.  An  inheritance  can  neither  be 
given  nor  taken  away  by  codicils,  as 
the  different  effect  of  testaments  and 
codicils  would  be  thereby  confounded, 
and  of  course,  therefore,  no  heir  can 
he  disinherited  by  codicils.  But  it  is 
only  directly  that  an  inheritance  can 
neither  be  given  nor  taken  away  by 
codicils,  for  it  may  be  legally  disposed 
of  in  codicils  by  means  of  Ajideicom- 
miuum.  Nor,  agiun,  can  a  condition  be 
imposed  on  the  institution  of  an  heir, 
nor  a  direct  substitution  be  made,  by 
codicils. 


2.  Codicillis  autem  hereditas  neque 
dari  neque  adimi  xK>te8t,  ne  oonfunda- 
tur  jus  testamentorum  et  codicillo- 
rum;  et  ideo  nee  exheredatio  scribi. 
Directo  autem  hereditas  codicillis 
neque  dari  neque  adimi  potest ;  nam 
per  fideicommissum  hereditas  codi- 
cillis jure  relinquitur.  Neo  con- 
ditionem  heredi  insUtuto  codicillis  ad- 
jicere  neque  substituere  directo  po- 
test 


Oai.  ii.  273;  D.  xxix.  7.  6. 


8.  Codicillos  autem  etiam  plures 
qms  facere  potest,  et  nullam  solemni- 
tatem  ordinationis  desiderant. 


8.  A  person  may  make  several  co- 
dicils, and  they  require  no  solemnity 
in  their  form. 
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D.  xxix.  7.  6. 1. 

GodicilB  were  not  originally  subjected  to  any  rales  detennin- 
ing  the  mode  in  which  they  were  made.  But  by  a  constitution 
of  Theodosius,  added  to  by  Justinian,  they  were  to  be  made 
uno  contextu,  either  verbally,  or  in  writing,  and  in  presence  of 
%:^e  witnesses  casually  or  purposely  gathered  togedier:  if  the 
codicils  were  in  writing,  the  witnesses  were  to  affix  their  mark, 
(a  vL  86.  8.) 


LIBER    TERTIUS. 


Tit.  L   DE  HEBEDITATIBUS  QU^  AB  INTESTATO 
DEFERUNTUB. 

Intestatns  deeedit,  qni  ant  omnino  A  person  dies  intestate,  who  either 
testameniom  non  fedt,  ant  non  jnre  has  made  no  testament  at  all,  or  has 
fecit ;  ant  id  qnod  feoerat  ruptnm  ir-  made  one  not  legally  yalid ;  or  if  the 
ritomve  fSnctnm  est»  ant  nemo  ez  eo  testament  he  has  made  be  revoked,  or 
heres  eztitit.  made  nseless ;  or  if  no  one  becomes 

heir  under  it 

D.  xxxviii.  16. 1. 

If  a  person  died  without  a  testament,  the  law  regulated  the 
succession  to  the  inheritance.  So  also  it  did,  if  he  left  a  testa- 
ment that  was  fatally  defective  in  form  {non  Jure  /actum),  or 
if  his  testament  was  rovoked,  or,  in  the  language  of  Boman 
law,  broken  (ruptum),  or  if  it  was  set  aside  as  inofficious,  or 
made  useless  by  change  of  status  in  the  testator  (irritum),  or 
if  no  heir  would  accept  the  inheritance  under  it. 

If  there  was  no  testament  to  determine  the  succession,  the 
law  of  the  Twelve  Tables  gave  the  inheritance  first  to  the  sui 
heredes,  who  were  also  necessarii  heredes,  that  is,  could  not 
refuse  to  accept  the  inheritance ;  then  to  the  agnati;  and  then, 
if  the  deceased  was  a  member  of  a  gens,  to  the  gentiles.  In 
default  of  agnati,  the  preetor  called  to  the  inheritance  the 
cognati,  or  blood-relations.  (See  Introd.  sec.  80.)  Perhaps 
the  succession  of  gentiles  lasted  to  a  time  later  than  that  of 
this  PrsBtorian  succession  of  the  cognati ;  but,  at  any  rate,  it 
did  not  outlast  the  Bepublic,  and,  therefore,  speaking  of  the 
times  when  we  are  famUiar  with  Boman  law,  we  may  say  that 
the  succession  was  given  first  to  the  sui  heredes,  then  to  the 
agnati,  then  to  the  cognati.  But  some  complication  was 
introduced  into  the  rulesJ  of  succession,  by  certain  classes  of 
persons  being,  by  different  changes  in  the  law,  raised  from  the 
rank  of  agnati  to  that  of  sui  heredes,  and  from  the  rank  of 
cognati  to  that  of  agnati.    These  changes  are  not,  however. 
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very  diflBcult  to  follow,  if  we  divide  them  according  as  they 
were  effected,  (1)  by  the  PraBtor,  (2)  by  senatus-consulta,  and 
Imperial  enactments  previous  to  Justinian,  (3)  by  Justinian 
himself.  This  first  Title  treats  of  the  succession  of  sui  heredes, 
and  of  those  ranked  among  the  sui  hered^s ;  the  second  and 
two  following  Titles  treat  of  the  succession  of  agnati,  and  of 
those  ranked  among  agnati.  At  the  end  of  this  Title  will  be 
found  a  short  summary  of  the  changes  in  the  law  relative  to 
the  succession  of  sui  heredes :  at  the  end  of  the  fourth  Title 
one  will  be  found  of  the  changes  relative  to  the  succession  of 
agnati. 

Justinian  altered  the  whole  mode  of  succession  to  intestates 
by  the  118th  and  127th  Novels.  This  change,  being  effected 
several  years  after  the  publication  of  the  Institutes,  should  not 
be  allowed  to  interfere  with  the  consideration  of  the  law  of  suc- 
cession existing  when  the  Institutes  were  published.  But,  as 
it  is  too  remarkable  and  too  well  known  a  part  of  Justinian's 
legislation  to  remain  wholly  unnoticed,  a  short  account  of  it 
will  be  given  at  the  end  of  the  ninth  Title,  which  closes  the 
part  of  tihe  Institutes  treating  of  successions  ab  intestato. 

1.  Intestatorum  autem  hereditates  1.  The  inheritanoes  of  iotestates, 
ex  lege  Duodecim  Tabularum  primum  by  the  Uw  of  the  Twelve  Tables,  be- 
ad Buos  heredes  pertinent.                       long  in   the  first  place  to  the  nn 

Gai.  lii.  1. 

2.  Sui  autem  heredes  existiman-  2.  And,  as  we  have  observed  before, 
tur,  ut  et  supra  dixima*),  qui  in  po-  'those  are  mi  herede*  who,  at  the 
testate  morientis  fuerint,  veluti  filius  death  of  the  deceased,  were  under  his 
filiave,  nepos  neptisve  ex  Alio,  prone-  power ;  as  a  son  or  a  daughter,  a 
pos  proneptisve  ex  nepote  ex  filio  grandson  or  a  granddaughter  by  a 
nato  prognatus  prognatave ;  nee  in-  son,  a  great-grandson  or  great-grand- 
terest  utnim  naturales  sint  liberi  an  daughter  by  a  grandson  of  a  son ;  nor 
adoptivi.  Quibus  connumerari  ne-  does  it  make  any  difference,  whether 
oesse  est  etiam  eos  qui  ex  legitimis  these  children  be  natural  or  adopted, 
quidem  matrimoniis  non  sunt  pro-  We  must  also  reckon  among  them 
geniti,  curiis  tamen  civitatem  dati,  those,  who,  though  not  bom  in  law- 
secundum  divalium  constitutionum  ful  wedlock,  nevertheless,  according 
que  super  his  positie  sunt  tenorem,  to  the  tenor  of  the  imperial  constitu- 
heredum  suorum  jura  nanciscuntur ;  tions,  acquune  the  rights  of  am.  heredei, 
necnon  eos  quos  nostr»  amplexsa  by  being  presented  to  the  curim  of 
sunt  constitutiones  per  quas  jussi-  their  cities;  as  also  those  to  whom  our 
mus,  si  quis  mulierem  in  suo  contu-  own  constitutions  refer,  which  enact 
bemio  copulaverit,  non  ab  initio  ef-  that,  if  any  person  has  lived  with  a 
fectione  maritali,  earn  tamen  cum  qua  woman  not  originally  intending  to 
poterat  habere  conjugium,  et  ex  ea  marry  her,  but  whom  he  is  not  pro- 
liberos  sustulerit  postea  vero  affec-  hibited  to  marry,  and  shall  have  chil- 
tione  procedente  etiam  nuptialia  in-  dren  by  her,  and  shall  afterwards, 
strumenta  cum  ea  fecerit,  et  flHos  vel  feeling  towards  her  the  affection  of  a 
filias  habuerit,  non  solum  eos  liberos  husband,  enter  into  an  act  of  mar- 
qui  post  dotem  editi  sunt»  jnstos  et  in  riage  with  her,  and  have  by  her  sons 
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pofcefttate  patris  esse,  sed  etiam  an- 
teriores  qui  et  lis  qui  postea  nati  sunt, 
occasionem  legitimi  nominis  presti- 
teront  Quod  obtinere  censuimus, 
etdam  si  non  progeniti  fuerint  post 
dotale  instruxneDtum  eonfectum  liberi, 
yel  etiam  nati  ab  hac  luce  fuerint  sub- 
tracti  Ita  demum  tamen  nepos  nep- 
tisye,  pronepos  proneptisve,  suoram 
herednm  numero  sunt,  si  pneoedens 
persona  desierit  in  potestate  parentis 
esse,  sive  morte  id  accident,  sive 
alia  ratione,  veluti  emancipatione : 
nam  si  per  id  tempus  quo  quis  more- 
retnr,  filius  in  potestate  ^us  sit,  ne- 
pos ex  eo  suns  heres  esse  non  potest ; 
idque  et  in  ceteris  deinceps  liberorum 
personis  dictum  intelligimus.  Pos- 
tumi  quoque,  qui  si  vivo  parente  nati 
essent,  in  potestate  ejus  futuri  forent, 
sni  heredes  sunt. 


or  daughters,  not  only  those  bom 
after  the  settlement  of  the  dowry 
shall  be  legitimate,  and  in  the  power 
of  their  father,  but  also  those  bom 
before,  who  gave  occasion  to  the  le- 
gitimacy of  the  children  bora  after. 
And  this  law  shall  obtain,  although 
these  children  are  bom  subsequent 
to  the  making  of  the  act  of  dowry, 
or  those  bom  are  all  dead.  But  a 
grandson  or  granddaughter,  a  great- 
grandson  or  great-granddaughter, 
is  not  reckoned  among  the  tut  heredes^ 
unless  the  person  preceding  them  in 
degree  has  ceased  to  be  under  the 
power  of  the  ascendant,  either  by 
death,  or  some  other  means,  as  by 
emancipation.  For,  if  a  son,  when  the 
grandfather  died,  was  under  the  power 
of  his  father,  the  grandson  cannot  be 
suus  heres  of  his  grandfather;  and 
so  with  regard  to  all  other  descend- 
ants. Posthumous  children,  also, 
who  would  have  been  under  the  power 
of  their  father,  if  they  had  been  bom 
in  his  life-time,  are  sui  heredes, 

Gai.  iii.  1,2;  C.  v.  27.  8. 10, 11. 

The  8ui  heredes  were  the  children,  whether  natural,  adoptive^ 
or  made  legitimate,  in  the  power  of  the  deceased  at  the  time  of 
his  death.  We  must  not  confuse  persons  made  sui  heredes  hy 
the  later  legislation,  as  these  legitimated  children  were,  with 
those  permitted  to  rank  with  sui  heredes. 


3.  Sui  autem  etiam  ignorantes 
Hunt  heredes,  et  licet  ftiriosi  sint, 
heredes  possunt  existere,  quia  quibus 
ex  causis  ignorantibus  nobis  acquiri- 
tor,  ex  lus  causis  et  furiosis  acquiri 
potest  Et  statim  morte  parentis 
quasi  continuatur  dominium,  et  ideo 
nee  tutoris  auctoritate  opus  est  pu- 
pillis,  cum  etiam  ignorantibus  acqui- 
ratur  suis  heredibus  hereditas;  nee 
euratoris  consensu  acquiritur  furioso, 
sed  ipso  jure. 


8.  8ui  heredes  become  heirs,  with- 
out their  knowledge,  and  even  Uiough 
insane;  for  in  every  case  in  which 
inheritances  may  be  acquired  with- 
out our  knowledge,  they  may  also  be 
acquired  by  the  insane.  At  the  death 
of  the  father,  ownership  in  an  in- 
heritance is  at  once  continued ;  ac- 
cordingly, the  authority  of  a  tutor  is 
not  necessary,  as  inheritances  may  be 
acquired  by  sui  heredes  without  their 
knowledge :  neither  does  an  insane 
person  acquire  by  assent  of  his  cura- 
tor, but  by  operation  of  law. 

D.  xzxviii.  16. 14. 

Directly  the  succession  ah  intestato  commenced,  which  it 
did  when  the  deceased  died  if  there  was  no  testament,  and  as 
soon  as  it  was  ascertained  that  the  testament  was  ine£fectual  if 
a  testament  had  been  made^  the  suus  heres  became  at  once  heir 
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withont  any  act  of  his  own.  We  may,  however,  apply  here 
what  we  have  akeady  said  of  the  power  to  abstain  altogether 
from  the  inheritance  given  him  by  the  preetor.  (See  Bk.  ii. 
Tit  19.) 


4.  Interdtun  autem,  licet  in  po- 
testate  parentis  mortis  tempore  suns 
heres  non  Aierit,  tamen  snns 
heres  parenti  effidtnr,  veluti  si  ab 
hostibus  reversns  quis  fuerit  post 
mortem  patris ;  jus  enim  postJimiuii 
hoc  facit. 

0.  Per  contiarium  evenit  nt,  licet 
quis  in  familia  defDncti  sit  mortis 
tempore,  tamen  suus  heres  non  fiat, 
veluti  si  post  mortem  suam  pater  ju- 
dicatus  fuerit  perduellionis  reus,  ac 
per  hoc  memoria  ejus  damnata  fuerit : 
suum  enim  heredem  habere  non  po- 
test, cum  flscus  ei  succedit ;  sed  po- 
test dici  ipso  jure  suum  heredem  esse, 
Bed  desinere. 


4.  But  sometimes  a  child  becomes 
a  suus  hereSf  although  he  was  not  un- 
der power  at  the  dMth  of  his  parent; 
as  when  a  person  returns  firom  cap- 
tivity after  the  death  of  his  father. 
He  is  then  made  a  suus  heres  by  the 
jus  postliminii. 

5.  On  the  contrary,  it  may  hi4>pen, 
that  a  child,  who,  at  the  death  of  his 
parent,  was  under  his  power,  is  not 
his  suus  heres:  as  when  a  parent, 
after  his  decease,  is  acyudged  to  have 
been  guilty  of  treason,  and  his  me- 
mory is  thus  made  infamous.  He 
can  then  have  no  suvs  heresj  as  it  is 
the  Jiscus  that  succeeds  to  his  estate. 
In  this  case  it  may  be  said  that  there 
has  in  law  been  a  suus  heres,  but  that 
he  has  ceased  to  be  so. 


D.  xxxviii.  16. 1.  8. 

As  a  general  rule,  if  the  accused  died  before  conviction,  the 
prosecution  was  at  an  end.  His  succession  went  to  his  heirs  by 
testament  or  in  law.  But  to  this  there  was  one  exception.  If 
a  person  charged  with  perduellio  (treason  against  the  State  or 
emperor)  died  before  conviction,  the  prosecution  was  continued, 
and  if  he  was  found  guilty,  his  memory  was  said  to  be  con- 
demued  {memoria  damnata  fuit),  and  his  sentence  having  a 
retrospective  effect,  his  property  was  confiscated  exactly  as  if 
be  had  been  condemned  in  his  lifetime. 

6.  Cum  filius  filiave  et  ex  altero 
f\lio  nepos  neptisve  existunt,  pariter 
ad  hereditatem  avi  vocantur,  nee  qui 
gradu  proximior  est,  ulteriorem  ex- 
dudit :  sequum  enim  esse  videtur  ne- 
potes  neptesque  in  patris  sui  locum 
Buccedere.  Pari  ratione,  et  si  nepos 
neptisve  sit  ex  Alio,  et  ex  nepote  pro- 
nepos  proneptisve,  simul  vocantur. 
£t  quia  placuit  nepotes  neptesque, 
item  pronepotes  et  proneptes  in  pa- 
rentis sui  locum  succedere,  conve- 
niens esse  visum  est  non  in  capita  ' 
sed  in  stirpes  hereditatem  dividi,  ut 
filius  partem  dimidiam  hereditaiis 
habeat,  et  ex  altero  filio  duo  pluresve 
nepotes  alterun  dimidiam.    Item,  si 


6.  A  son,  a  daughter,  and  a  grand- 
son or  granddaughter  by  another 
son,  are  all  called  equally  to  the  in- 
heritance; nor  does  the  nearer  in 
degree  exclude  the  more  remote ;  for 
it  seems  just,  that  grandsons  and 
granddaughters  should  succeed  in 
the  place  of  their  father.  For  the 
same  reason,  a  grandson  or  grand- 
daughter by  a  son,  and  a  great-grand- 
son or  great-granddaughter  by  a 
grandson,  are  all  called  together. 
And  since  grandsons  and  grand- 
daughters, great-grandsons  and  great- 
granddaughters,  succeed  in  place  of 
their  parent,  it  appeared  to  follow 
that  inheritanoes  ^ould  not  be  di« 


LIB.  III.    TIT.  I. 


867 


ex  dnolnis  filiis  liapotes  neptesre  ex-  Tided  ftr  oajrilo,  but  fer  ttirpei;  so 
tant»  ex  aJtero  onus  forte  aut  duo,  ex  that  a  boh  should  possess  one-half, 
altero  tree  aat  quatuor,  ad  unum  ant  and  the  grandchildren,  whether  two 
dnos  dimidis  pars  pertaneat,  ad  tres  or  more,  of  another  son,  the  other 
vel  qnatoor  altera  dimidia.  half  of  an  inheritance.     So,  where 

there  are  grandchildren  by  two  sons, 
one  or  two  perhaps  by  the  one,  and 
three  or  four  by  the  other,  the  inhe- 
ritance will  belong,  half  to  the  grand- 
child, or  the  two  grandchildren  by 
the  one  son,  and  half  to  the  three  or 
four  grandchildren  by  the  other  son. 

Gai.  iii.  7,  8. 

The  expressions  "dmding  per  stirpes  Bndper  capita"  may 
be  rendered,  dividing  "  by  the  stock  "  and  "  by  the  head."  An 
inheritance  is  divided  "  by  the  head"  when  each  head  or  person 
of  those  who  take  has  an  equal  share  in  it ;  it  is  divided  ''  by 
the  stock "  when  one  sharo  is  distributed  among  all  who  are 
descended  from  one  stock,  i.  e,  are  descended  from  the  person 
who  would,  if  he  had  been  living,  have  taken  the  whole  share. 


7.  Cum  antem  quaeritur  an  quis 
suus  herea  ezistere  possit,  eo  tem- 
pore quflsrendum  est  quo  certum  est 
aiiquem  sine  testamento  decessbse, 
quod  accidit  et  destituto  testamento. 
Hao  ratione,  si  filius  exheredatus 
fuerit  et  extraneus  heres  institutus, 
et  filio  mortuo  postea  certum  fuerit 
heredem  institutum  ex  testamento 
non  fieri  heredem,  aut  quia  noluit 
esse  heres  aut  quia  non  potuit,  nepos 
avo  suus  heres  existet ;  quia  quo  tem- 
pore certum  est  intestatum  deces- 
sisse  patremfamilias,  solus  inveni- 
tur  nepos:  et  hoc  certum  est. 


7.  When  it  is  asked,  whether  such 
a  person  is  a  $uus  hereto  we  must 
look  to  the  time  at  which  it  was  cer- 
tain, that  the  deceased  died  without 
a  testament,  including  therein  the 
case  of  the  testament  being  aban- 
doned. Thus,  if  a  son  be  disinhe- 
rited and  a  stranger  be  instituted 
heir,  and  after  the  death  of  the  son 
it  becomes  certain  that  the  instituted 
heir  wiU  not  be  heir,  either  because 
he  is  unwilling  or  unable  to  be  so, 
in  this  case  the  grandson  of  the  de- 
ceased becomes  the  suus  heres  of  his 
grandfather ;  for,  at  the  time,  when 
it  was  certain  that  the  deceased  died 
intestate,  there  exists  only  the  grand- 
child, and  of  this  there  can  be  no 
doubt. 


J>,  xxxviii.  16. 1.  8  5  D.  xxxriii.  6.  7. 


8.  £t  licet  poet  mortem  «n  natus 
sit,  tamen  avo  vivo  conceptus,  mor- 
tuo patre  ejus  posteaque  deserto  avi 
testamento,  suus  heres  efficitur. 
Plane,  si  et  oonceptns  et  natus  ftierit 
pott  mortem  avi,  mortuo  patre  suo 
desertoque  postea  avi  testamento, 
suus  heree  non  existit,  quia  nuUo 
jure  cognationis  patrem  sui  patris 
tetigit :  sio  nee  iUe  est  inter  liberos 
avi|  qoem  fiUua  emandpatos  adop- 


8.  And  although  a  child  be  bom 
after  the  death  of  his  grandfather, 
yet,  if  he  were  conceived  in  the  life- 
time of  his  grandfather,  he  will,  if 
his  father  be  dead,  and  his  grand- 
father's testament  be  abandoned,  be- 
come the  suus  heres  of  his  grand- 
father. But  a  child  both  conceived 
and  born  after  the  death  of  his  grand- 
father, could  not  become  the  suus 
heres,  although  his  father  should  die 
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taverat  Hi  antem,  cum  non  sint 
quantam  ad  hereditatem  liberi,  neqne 
bonorum  posseasiooem  petere  pos- 
sunt  quasi  prozimi  cognati.  Hffic  de 
Buia  heredibua.. 


and  the  testament  of  his  grandfather 
be  abandoned ;  because  he  was  noTer 
allied  to  his  grandfather  by  any  tie 
of  relationship.  Neither  is  a  person 
adopted  by  an  emanoipated  son,  to  be 
reckoned  among  the  children  of  the 
father  of  his  adoptive  father.  Nor 
can  these  adoptive  children,  not  being 
considered  children  of  the  grand- 
father, as  far  as  regards  the  inherit- 
ance,  demand  possession  of  the  goods 
as  the  nearest  cognati.  Thus  much 
concerning  sui  heredez. 


D.  zzxviii.  16.  6,  7. 


0.  Emancipati  autem  liberi  jure 
civili  nihil  juris  habent :  neque  enim 
sui  lieredes  sunt,  quia  in  potestate 
parentis  esse  desiemnt,  neque  ullo 
alio  jure  per  legem  Duodecim  Tabu- 
larum  vocantur ;  sed  preetor  natural! 
ffiquitate  motus  dat  eis  bonorum  pos- 
sessionem unde  liberi,  perinde  ac  si 
in  potestate  parentis  tempore  mortis 
fuissent,  sive  soli  sint,  sive  cum  suis 
heredibus  concurrent.  Itaque  duo- 
bus  liberis  extantibus,  emancipato  et 
qui  tempore  mortis  in  potestate  fue- 
rit,  sane  quidem  is  qui  in  potestate 
fuerit,  solus  jure  civili  heres  est,  id  est, 
solus  suus  heres  est ;  sed  cum  eman- 
cipatus  beneficio  prsetoris  in  partem 
admittitur,  evenit  ut  suus  heres  pro 
parte  heres  fiat. 


9.  Emancipated  children  by  the 
civil  law  have  no  right  to  the  inherit- 
ances of  their  father ;  being  no  longer 
under  the  power  of  their  parent,  they 
are  not  his  »ui  heredes,  nor  are  they 
called  to  inherit  by  any  other  right 
under  the  law  of  the  Twelve  Tables. 
But  tlie  praetor,  obeying  natural 
equity,  grants  them  the  possession 
of  goods  called  unde  liberi,  as  if  they 
had  been  imder  the  power  of  their 
father  at  the  time  of  his  death,  and 
this,  whether  they  stand  alone,  or 
whether  there  are  also  others,  who 
are  tui,  heredes.  Thus,  when  there 
are  two  children,  one  emancipated, 
and  the  other  under  power  at  his 
father's  death,  the  latter,  by  the  civil 
law,  is  alone  the  heir,  and  alone  the 
8UV8  heres;  but,  as  the  emancipated 
son,  by  the  indulgence  of  the  praetor, 
is  admitted  to  his  share,  the  wu$ 
here»  becomes  heir  only  of  a  part. 

Gai.  iii.  19.  25,  26 ;  D.  xxxviii.  6.  1. 

Not  odIj  emancipated  children,  but,  if  they  themselves  were 
dead,  their  children  conceived  after  the  emancipation,  had  the 
jDossessio  bonorum  given  them  by  the  praetor  (D.  xxxvii.  4. 
5.  1) ;  and  a  grandchild  conceived  before  the  emancipation,  and 
who  remained  in  the  power  of  the  grandfather,  was  allowed  to 
succeed  to  the  inheritance  of  the  emancipated  son.  The  praetor 
could  not  give  these  persons  the  title  of  "  heir,"  as  that  only 
belonged  to  those  who  received  it  from  the  jus  civile :  but  he 
gave  them  possessio  bonorum  for  part  of  the  inheritance  {pro 
parte).  Emancipated  children  were,  however,  obliged  to  bring 
into,  and  add  to,  the  inheritance  all  the  property  they  themselves 
possessed  at  the  time  of  the  fathers  death  {collatio  bonorum) ; 
beoaoflo,  if  they  had  remained  in  the  family,  all  that  they  had 
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acquired,  would  have  been  acquired  for  the  paterfamilias,  and 
thus  have  formed  part  of  the  inheritance.  When  a  person, 
after  a  capitis  deminutio,  was  reslitutus  in  integrum,  he  also 
had  the  bonorum  possessio  given  him,  and  received  what  he 
would  have  had  if  his  disability  had  not  prevented  him  suc- 
ceeding as  suus  heres,     (D.  xxxvii.  4.  1.  9.) 

10.  At  hi  qui  emancipati  a  parente 
in  adoptionem  se  dedenint,  non  ad- 
mittontor  ad  bona  naturalis  patris 
quasi  liberi,  si  modo  cum  is  morere- 
tor  in  adopdva  familia  sint;  nam 
▼ivo  eo  emancipati  ab  adoptivo  paire, 
perinde  admitluntor  ad  bona  natu- 
ralis patris,  ac  si  emancipati  ab  ipso 
essent,  neo  umqnam  in  adoptiva  fa- 
milia fuissent ;  et  convenienter,  quod 
ad  adoptivum  patrem  pertinet,  extra- 
neorum  loco  esse  incipiunt  Post 
mortem  yero  nattiralis  patris  eman- 
cipati ab  adoptivo,  et  quantum  ad 
hunc  fleque  extraneorum  loco  finnt, 
et  quantum  ad  naturalis  parentis 
bona  pertinet,  nihilo  magis  libero- 
rum  gradum  nandscuntur :  quodideo 
sic  placuit,  quia  iniquum  erat  esse  in 
potestate  patris  adoptivi,  ad  quos 
bona  naturaUs  patris  pertinerent, 
utmm  ad  liberos  ejus  an  ad  agnatos. 


10.  But  those  who  after  emanci- 
pation have  given  themselves  in 
adoption,  are  not  admitted  as  chil- 
dren to  the  possession  of  the  effects 
of  their  natural  father,  that  is,  if,  at 
the  time  of  his  death,  they  are  still 
in  their  adoptive  family.  But  if,  in 
the  lifetime  of  their  natural  father, 
they  have  been  emancipated  by  their 
adoptive  father,  they  are  then  ad- 
mitted to  receive  the  goods  of  their 
natural  father  exactly  as  if  they  had 
been  emancipated  by  him,  and  had 
never  entered  in  to  the  adoptive  family. 
Accordingly,  with  regaii  to  their 
adoptive  father,  they  become  from 
that  moment  strangers  to  him.  But 
if  they  are  emancipated  by  their 
adoptive  father,  after  the  death  of 
their  natural  father,  they  are  equally 
considered  as  strangers  to  their  adop- 
tive father ;  and  yet  do  not  gun  the 
position  of  children  with  regard  to 
the  inheritance  of  their  natural 
father.  This  has  been  so  laid  down, 
because  it  was  unreasonable  that  it 
should  be  in  the  power  of  an  adoptor 
to  determine  to  whom  the  inherit- 
ance of  a  natural  father  should  be- 
long, whether  to  his  children  or  to 
the  agnati, 

B.  xxxviii.  16.  4 ;  D.  xxxvii.  4.  6.  4. 

Until  the  time  of  Justinian,  an  adopted  son,  during  his  con- 
tinuance in  his  adoptive  family,  had  no  right  of  succession  to 
his  natural  father,  but  was  a  suus  heres  of  his  adoptive  father. 
If  he  left  the  adoptive  family  before  the  death  of  his  natural 
father,  he  was  called  by  the  prsetor  to  the  succession  of  his 
natural  father  as  a  suus  heres,  but  had,  of  course,  no  claim  on 
the  adoptive  father.  If  he  left  the  adoptive  family  after  the 
death  of  his  natural  father,  he  had  no  claim  to  the  succession 
of  either  natural  or  adoptive  father,  except  as  a  cognatus  of  his 
natural  father.  Justinian,  as  we  have  seen  in  the  First  Book 
(Tit.  11.  2),  altered  this,  and  the  adopted  son,  unless  adopted 
by  an  ascendant,  never  lost  his  right  to  the  succession  of  his 
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natural  father,  although  he  gained  a  right  to  the  snccession  ab 
intestato  of  his  adoptive  father.     (See  paragr.  14.) 


11.  Minus  ergo  juris  habent  adop- 
tivi  quam  naturales:  Damque  Datu- 
rales  emancipati  beneficio  prsetoris 
grarlum  liberorum  retinent,  licet  jure 
civili  perdunt;  adoptivi  vero  eman- 
cipati  et  jure  civili  perdunt  gradum 
liberorum,  et  a  prsetore  dod  ac(iuvan- 
tur,  et  recte :  naturalia  enim  jura  ci- 
vilis  ratio  perimere  non  x>otest,  nee 
quia  desinunt  sul  heredes  esse,  desi- 
nere  possunt  filii  filiaeve  aut  nepotes 
neptesve  esse.  Adoptivi  vero  eman- 
cipati extraneorum  loco  incipiunt 
esse,  quia  jus  nomenque  filii  filiseve 
quod  per  adoptionem  consecuti  sunt, 
alia  civili  ratione,  id  est  emancipa- 
tione,  perdunt 


11.  The  rights  of  adopted  children 
are  therefore  less  tlian  those  of  natu- 
ral children,  who,  eveji  after  emanci- 
pation, retain  the  rank  of  children 
by  the  indulgence  of  the  praetor,  al- 
though they  lose  it  by  the  civil  lav. 
But  adopted  children,  when  emanci- 
pated, lose  the  rank  of  children  by 
the  civil  law,  and  are  not  aided  by 
the  praetor;  and  very  properly,  for 
the  ci^'il  law  cannot  destroy  natural 
rights.  Natural  children  cannot  cease 
to  be  sons  and  daughters,  grandsons 
or  granddaughters,  because  they  may 
cease  to  be  sui  heredes.  But  adopted 
children,  when  emancipated,  become 
instantly  strangers;  for  the  rights 
and  title  of  son  or  daughter,  which 
they  have  only  obtained  by  adoption, 
may  be  destroyed  by  another  cere- 
mony of  the  civil  law,  that,  namely, 
of  emancipation. 


Gai.  i.  158. 


12.  The  same  roles  are  observed 
in  the  possession  of  goods,  which  the 
prffitor  gives  contra  iabtUas  to  chil- 
dren who  have  been  passed  over,  that 
is,  who  have  neither  been  instituted 
heirs,  nor  properly  disinherited.  For 
the  preetor  calls  to  this  possession  of 
goods  those  children  under  the  power 
of  their  father  at  the  time  of  his 
death,  and  those  also  who  are  eman- 
cipated; but  he  excludes  those  who 
were  in  an  adoptive  family  at  the  de- 
cease of  their  natural  father.  So, 
too,  adopted  children  emancipated 
by  their  adoptive  father,  as  they  are 
not  admitted  to  succeed  their  adop- 
tive father  ab  inteUatOy  much  less  are 
they  admitted  to  possess  the  goods 
of  their  adoptive  father  contraiy  to 
his  testament,  for  they  cease  to  be 
included  in  Uie  number  of  his  chil- 
dren. 

B.  xxxviii.  6.  1.  6  ;  B.  xxxvii.  4.  6.  4. 

When  a  testament  was  made,  hut  a  person  who  was  a  buub 
heres^  or  who  was  raised  to  the  rank  of  a  suub  heres,  was  not 
expressly  disinherited  in  the  testament,  the  praetor  gave  him  the 


12.  Eadem  haec  observantur  et  in 
ea  bonorum  possessione,  quam  con- 
tra tabnlas  testament!  parentis  liberis 
pneteritis,  id  est,  neque  heredibiis 
institutis  neque  ut  oportet  exhere- 
datis  prsetor  pollioetur;  nam  eos  qui- 
dem  qui  in  potestate  parentis  mortis 
tempore  fuerunt,  et  emancipates,  vo- 
cat  prsetor  ad  earn  bonorum  posses- 
sionem ;  eos  vero  qui  in  adoptiva 
familia  fuerint  per  hoc  tempns  quo 
naturalis  parens  moreretur,  repellit. 
Iiem  adoptivos  liberos  emancipates 
ab  adoptivo  patre,  sicut  ab  intestato, 
ita  longe  minus  contra  tabulas  testa- 
ment! ad  bona  ejus  non  admittit; 
quia  desinunt  nnmero  liberorum 
esse. 
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possessio  Bonorum  contra  tabulas,  i,  e,  contrary  to  the  testa- 
ment 


18.  Admonendi  tamen  snmiis,  eos 
qni  in  adoptiya  familia  sunt,  quive 
poet  mortem  naturalia  parentis  ab 
adoptivo  patane  emandpati  faeiint^  in- 
teatato  parente  natorali  mortno,  Ucet 
ea  parte  edictl  qua  libexi  ad  bonomm 
possessionem  Tocantar,  non  admit- 
tantnr,  alia  tamen  parte  vocaxif  id  est, 
qua  eognad  defnncd  vocantor.  £x 
qna  parte  ita  admittantnr,  si  neqne 
sni  heredes  liberi  neqne  emancipati 
obstent)  neqne  agnatus  qnidem  nllns 
interveniat ;  ante  enim  preetor  liberos 
▼ocat  tarn  sues  heredes  quam  eman* 
cipatos,  deinde  legitimes  heredes,  de- 
inde  prozimos  cognates. 


13.  It  is  however  to  be  observed, 
that  children  still  remaining  in  an 
adoptive  family,  or  who  have  been 
emancipated  by  their  adoptive  father, 
aft^  the  decease  of  their  natural 
father,  who  dies  intestate,  althongh 
not  admitted  by  the  part  of  the 
edict,  calling  children  to  the  posses- 
sion of  goods,  are  admitted  by  an- 
other part,  by  which  the  cognati  of 
the  deceased  are  called.  They  are, 
however,  only  thus  admitted  in  de- 
fault of  sui  heredes,  emancipated  chil- 
dren, and  agnoH.  For  the  prsetor 
first  calls  the  children,  both  the  tui 
heredes  and  those  emancipated,  then 
the  legitimi  heredes,  and  then  the 
cogniUu 


Gil.  iii.  31 ;  B.  zzxviii.  16. 1. 


14.  Sed  ea  omnia  antiquitati  qni- 
dem placnerunt,  aliquam  autem  emen> 
dationem  a  nostra  constitutione  ac- 
ceperunt,  quam  super  his  personis 
posuimus  quffi  a  patribus  suis  natu- 
ralibus  in  adoptionem  aliis  dantur: 
invenimos  etenim  nonnuUos  casus, 
in  quibus  filii  et  naturalium  paren- 
tium  snccessionem  propter  adoptio- 
nem amittebant,  et  adoptione  facile 
per  emancipationem  soluta  ad  neu- 
trius  patris  snccessionem  vocabantur. 
Hoc  soUto  more  corrigentes  consti- 
tutionem  seripsimus  per  quam  defi- 
nivimus,  quando  parens  naturalis 
filinm  suum  adoptandum  alii  dede- 
rit,  integra  omnia  jura  ita  servari  at- 
que  si  in  patris  naturalis  potestate 
permansisset,  neo  penitus  adoptio 
fuisaet  subsecuta,  nisi  in  hoc  tan- 
tommodo  casu  ut  possit  ab  intestato 
ad  patris  adoptivi  venire  successio- 
nem.  Testamento  autem  ab  eo  facto, 
neque  jure  civili  neqne  pnetorio  ali- 
qoid  ex  hereditate  ejus  persequi  po- 
test, neque  contra  tabulas  bonorum 
possessione  agnita,  neqne  inoffidosi 
querela  instituta:  cum  nee  necessitas 
patri  adoptivo  imponitur  vel  heredem 
eum  institnere  vel  exheredatum  fa- 
cere,  utpote  nullo  vinculo  naturali 
eopnlatum,  neque  si  ex  Sabiniano 
senatns-consnlto  ex  tribus  maribns 


14.  Such  were  the  rules  that  form- 
erly obtained ;  but  they  have  received 
some  emendation  from  our  consti- 
tution, relating  to  persons  given  in 
adoption  by  their  natural  pareuts. 
For  cases  have  occurred  in  which 
sons,  who  by  adoption  have  lost  their 
succession  to  their  natural  parents, 
and,  the  tie  of  adoption  being  easily 
dissolved  by  emancipation,  have  lost 
the  right  of  succeeding  to  either 
parent  Correcting,  therefore,  as 
usual,  what  is  wrong,  we  have  pro- 
mulgated a  constitution,  enacting 
that,  when  a  natural  father  has  given 
his  son  in  adoption,  the  rights  of  the 
son  shall  be  preserved  exactly  as  if 
he  had  still  remained  in  the  power 
of  his  natural  father,  and  no  adop- 
tion had  taken  place ;  except  only  in 
this,  that  the  person  adopted  may 
succeed  to  his  adoptive  father,  if  he 
die  intestate.  But,  if  the  adoptive 
father  make  a  testament,  the  adop- 
tive son  can  neither  by  the  civil  law 
nor  under  the  prstorian  edict,  ob- 
tain any  part  of  the  inheritance,  whe- 
ther he  demand  possession  of  the 
effects  contra  tabulas,  or  allege  that 
the  testament  is  inofficious ;  for  an 
adoptive  father  is  under  no  obliga- 
tion to  institute,  or  disinherit  his 
adopted  sod,  there  lieing  no  natural 
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fuerit  adoptatns;  nam  et  in  hi:giis- 
modi  casn,  neque  quarta  ei  servatur, 
nee  uUa  actio  ad  ejus  persecutionem 
ei  competit  Nostra  autem  consti- 
tutione  exceptus  est  is  qaem  parens 
naturalis  adoptandum  susceperit ; 
ntroque  enim  jure  tarn  naturali  quam 
legitimo  in  hane  personam  concur- 
rente,  pristina  jura  tali  adoplioni 
servavimus,  quemadmodum  si  pater- 
familias se  dederit  arrogandum  :  quae 
specialiter  et  sigillatim  ex  prsefatie 
Gonstitutionis  tenore  possunt  colligL 


tie  between  them;  not  even  if  the 
adopted  son  has  been  chosen  among 
three  brothers,  according  to  the  »ena- 
tuS'ConsvUum  Stibinianumf  for  even  in 
this  case  the  son  does  not  obtain  the 
fourth  part  of  his  adoptive  father's 
effects,  nor  has  he  any  action  whereby 
to  claim  it  But  persons  adopted  by 
an  ascendant  are  excepted  in  our 
constitution;  for,  as  natural  and 
civil  rights  both  concur  in  their 
favour,  we  have  thought  proper  to 
preserve  to  this  adoption  its  effect 
under  the  old  law,  as  also  to  the  arro- 
gation  of  a  paterfamilias.  But  this, 
in  all  its  details,  may  be  collected 
from  the  tenor  of  the  above-men- 
tioned constitution 

C.viii.  47.  10.  pr.  1,2,  3. 

Theophilus,  in  his  Paraphrase,  tells  us  that  when  a  person 
adopted  one  of  three  male  children,  he  was  obliged,  by  the 
senatuS'Consultum  Sabimanum,  to  leave  him  a  fourth  part  of 
his  property,  but  gives  no  reason  for  the  distinction  made  in 
this  case,  and  we  have  no  means  of  ascertaining  what  the  true 
reason  was. 

Children  adopted  by  a  stranger  were,  under  Justinian's  legis- 
lation, not,  properly  speaking,  placed  in  the  rank  of  sui  heredes, 
but  were  sui  heredes,  for  the  adoption  had  no  effect  on  their 
position  in  their  natural  family.  The  effect  of  adoption  was 
destroyed,  not  its  results  specially  provided  against. 


15.  Item  vetustas  ex  masculis  pro- 
genitos  plus  diligens,  solos  nepotes 
qui  ex  virili  sexu  descendunt,  ad  sno- 
rum  vocabat  successionem,  et  juri 
agnatorum  eos  anteponebat;  ne- 
potes autem  qui  ex  filiabus  nati  sunt, 
et  proneptes  ex  neptibus,  cognatorum 
loco  numerans  post  agnatorum  11- 
neam  eos  vocabat,  tam  in  avi  vel 
proavi  matemi  quam  in  avisB  vel  pro- 
aviffi  sive  pateme  sive  matemie  suc- 
cessionem. Divi  autem  principes 
non  passi  sunt  talem  contra  naturam 
injuriam  sine  competent!  amenda- 
tione  relinquere :  sed  cum  nepotis  et 
pronepoUs  nomen  commune  est  utris- 
qne  qui  tam  ex  masculis  quam  ex 
feminis  descendunt,  ideo  eumdem 
gradum  et  ordinem  successionis  ei 
donaverunt.  Sed  ut  amplius  aliquid 
sit  eis  qui  non  solum  naturce,  sed 


15.  The  ancient  law,  favouring  de- 
scendants from  males,  called  only 
grandchildren  so  descended,  to  the 
succession  as  sui  heredes,  in  prefer- 
ence to  the  agnatic  while  grandchil- 
dren born  of  daughters,  and  great- 
grandchildren bom  of  granddaugh- 
ters, were  reckoned  among  cogiuUi, 
and  after  the  agnati  only  succeeded 
to  their  maternal  grandfather  and 
great-grandfather,  or  to  their  grand- 
mother or  great-grandmother,  ma- 
ternal or  paternal.  But  the  empe- 
rors would  not  suffer  such  a  violence 
against  nature  to  continue  without 
an  adequate  alteration;  and,  inas- 
much as  the  name  of  grandchild  and 
great-grandchild,  is  common,  as  weU 
to  descendants  by  females  as  by 
males,  they  gave  all  the  same  right 
and  order  of  succession.    But,  that 
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etiam  Teteris  juris  safiragio  nraman- 
tar,  portionem  nepotum  et  neptum 
yel  deinceps  de  quibas  supra  dixi- 
mas,  panlo  minaendam  esse  ezisti- 
mavenint :  at  minus  tertiam  partem 
acciperent,  qtiam  mater  eomm  yel 
avia  fuerat  acceptura,  vel  pater  eomm 
vel  avos  patemus  sive  matemus, 
qoando  femina  morttia  sit  oujus  de 
hereditate  agitor;  iisque,  licet  soli 
ainty  adeontibos  agnatos  minime 
vocabant  Et  quemadmodum  lex 
Duodecim  Tabulamm  filiomortao  ne- 
potes  yel  neptes,  pronepotes  yel  pro- 
neptes  in  locum  patris  sui  ad  sncces- 
aionem  ayi  yocat,  ita  et  principalis 
disposiUo  in  locum  matris  8U8b  yel 
ayise  eos  cum  jam  designata  partis 
terti»  deminutione  yocat 


persons  whose  privileges  rest  on 
nature,  as  well  as  the  ancient  law, 
might  enjoy  some  peculiar  advantage, 
they  thought  it  right  that  the  por- 
tions of  grandchildren,  great-grand- 
children, and  other  lineal  descend- 
ants of  a  female,  should  be  some- 
what diminished,  so  that  they  should 
not  receive  so  much  by  a  third  part, 
as  their  mother  or  grandmother 
would  have  received,  or,  when  the 
succession  is  to  the  inheritance  of  a 
woman,  their  father  or  grandfather, 
paternal  or  maternal,  at  the  decease 
of  a  female;  and,  although  there 
were  no  other  descendants,  if  they 
entered  on  the  inheritance,  the  em- 
perors did  not  call  the  agnati  to  the 
succession.  And,  as  upon  the  de- 
cease of  a  son,  the  law  of  the  Twelve 
Tables  calls  the  grandchildren  and 
great-grandchildren,  male  and  female, 
to  represent  their  father  in  the  suc- 
cession to  their  grandfather,  so  the 
imperial  legislation  calls  them  to 
take  in  succession  the  place  of  their 
mother  or  grandmother,  subject  only 
to  the  above-mentioned  deduction  of 
a  third  part 

C.  vi.  56.  9. 

This  section  contains  the  substance  of  a  constitution  of  the 
emperors  Theodosius,  Valentinian,  and  Arcadius.  (Cod. 
Theod.  V.  5.)  Justinian  here  says,  that  when  there  were  de- 
scendants by  a  female  who  entered  on  the  inheritance,  the 
agnati  were  not  called  to  the  succession.  We  know,  however, 
from  the  code  itself,  that  the  agnati  had  a  fourth  part  of  the 
inheritance,  as  a  sort  of  Falcidia.     (See  next  paragr.) 


16.  Sed  DOS,  cum  adhuo  dubita- 
tio  manebat  inter  agnatos  et  memo- 
ratos  nepotes,  quartam  partem  sub- 
stantia defunct!  agnatis  sibi  vindi- 
cantihus  ex  cujusdam  constitutionis 
anetoritate,  memoratam  quidem  con- 
stitutionem  a  nostro  codice  segrega- 
vimus,  neque  inseri  earn  ex  Theo- 
dosiano  Codice  in  eo  concessimus. 
Nostra  antem  consUtutione  promul- 
gata,  toti  juri  ejus  derogatum  est,  et 
Banximus,  talibus  nepotibus  ex  filia 
yel  pronepotibus  ex  nepte  et  dein- 
ceps Huperstitibus,  agnatos  nullam 
pfU^m  mortui  successionis  sibi  vin- 
dicare :  ne  hi  qui  ex  transversa  linea 


16.  But,  as  there  still  remained 
matter  of  dispute  between  the  agnati 
and  the  above-mentioned  grandchil- 
dren, the  agnati  claiming  the  fourth 
part  of  the  estate  of  the  deceased  by 
virtue  of  a  constitution ;  we  have  re- 
jected this  constitution,  and  have  not 
permitted  it  to  be  inserted  into  our 
code  from  that  of  Theodosius.  And 
in  the  constitution  we  have  ourselves 
promulgated,  we  have  completely  de- 
parted from  the  provisions  of  those 
former  constitutions, and  have  enacted 
that  agnati  shall  take  no  part  in  the 
succession  of  the  deceased,  and  when 
tliere  are  grandchildren  bom  of  a 
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veniuQt,  potioros  lis  habeantur  qui 
recto  jure  descendant.  Qaam  con- 
stitutionem  noetram  obtinere  secun- 
dum sui  vigorem  et  tempera  et  nimo 
sandmus :  ita  tamen  at,  quemadmo- 
dum  inter  filios  et  nepotes  ex  filio 
anUqoitas  statuit  non  in  capita  sed 
in  stirpes  dividi  hereditatem,  similiter 
nos  inter  filios  et  nepotes  ex  filia  dis- 
tributionem  fieri  jubemus,  vel  inter 
omnes  nepotes  et  neptes  et  alias  de- 
inceps  personas,  ut  utraque  progenies 
matris  sue  vel  patris  avisB  vel  avi 
portionem  sine  uUa  deminutione  con- 
sequatur ;  ut  si  forte  onus  vel  duo  ex 
una  parte,  ex  altera  tres  aut  quatuor 
extent,  unus  aut  duo  dimidiam,  alteri 
tres  ant  quatuor  alteram  <iiTniHi^Mrp 
hereditatia  habeant 


daughter,  or  great-grandobUdren  ton 
of  a  granddaughter,  or  any  other  de- 
scendants from  a  female  in  the  direct 
line;  as  those  in  a  collateral  line 
ought  not  to  be  preferred  to  direct 
descendants.  This  constitation  is 
to  prevail,  from  the  date  of  its 
promulgation  in  its  full  force,  as  we 
here  again  enact.  And  as  the  old 
law  ordered,  that  between  the  sons 
of  the  deceased  and  his  grandsons 
by  a  s<m,  every  inheritance  shoold  be 
divided  per  stirpes,  and  not  per  capiia^ 
so  we  also  ordain,  that  a  similar  dis- 
tribution shall  be  made  between  wsdb 
and  grandsons  by  a  daughter,  and 
between  grandsons  and  granddaugh- 
ters, great-grandsons  and  great- 
granddaughters,  and  all  other  de- 
scendants in  a  direct  line;  so  that 
the  children  of  either  branch  may 
receive  the  share  of  their  mother  or 
father,  their  grandmother  or  grand- 
father, without  any  diminntion ;  and, 
if  of  Uie  one  branch  there  should  be 
one  or  two  children,  and  of  the  other 
branch  three  or  four,  then  the  one 
or  two  shall  have  one  half,  and  the 
three  or  four  the  other  half  of  the 
inheritance. 

C.vi.55. 12. 

Those  who,  not  being  sui  heredes,  were  admitted  to  rank  as 
such,  were  not  necessarii.  They  could  accept  the  inheritance 
or  not,  which  they  only  acquired  when  they  entered  on  it, 
its  adeuntibus.     (Paragr.  15.) 

The  changes  in  the  succession  of  the  8ui  heredes  were  these : — 

1.  Those  at  the  time  of  his  death  in  the  power  of  the  de 
CUJU8  {i,  e.  the  person  of  whose  inheritance  we  are  speaking), 
succeeded  as  sui  heredes  under  the  law  of  the  Twelve  Tables. 

2.  The  preetor  gave  the  jpossessio  bonorum  to  emancipated 
children,  to  adopted  children  re-emancipated  before  their  na- 
tural father  died,  to  grandchildren  conceived  after  the  emanci- 
pation of  the  father,  and,  if  the  de  cujub  were  the  emancipated 
son,  to  grandchildren  conceived  before  the  mancipation  of  the 
father,  as  well  as  to  persons  restituti  in  integrum, 

3.  A  constitution  of  Theodosius  permitted  the  children  and 
descendants  of  deceased  daughters  to  succeed  to  the  portion 
their  mother  would  have  received  as  9UUB  heres^  gi^i^g  up  one- 
third  of  it  if  there  were  other  Bui  heredes,  and  one-fourth  if 
there  were  only  agnati,  who  would  share  the  inheritance  with 
the  mother. 
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4.  Under  Jastinian,  adoption  by  a  stranger  ceased  to  have 
any  effect  upon  the  position  of  tbe  person  adopted  in  his 
natnral  family ;  and  the  persons  referred  to  in  the  coDstitution 
of  Theodosius  just  mentioned  succeeded  to  the  whole  share  of 
the  deceased  daughter  without  any  deduction. 


Tit.  n.    DE  I^GITIMA  AGNATORUM  SUC- 
CESSIONE. 


Si  nemo  sntis  heres,  rel  domm 
quos  inter  suos  heredes  prsBtor  vel 
constatntiones  yocant,  extat  qni  snc- 
ceBsionem  qnoqno  modo  amplecta- 
tor,  tnno  ex  lege  Buodecim  Tabnla- 
rom  ad  agnatum  proximam  pertinet 
hereditas. 


When  there  is  no  auus  heres^  nor 
any  of  those  persons  called  by  the 
praetor  or  the  constitntions,  to  in- 
herit with  stti  heredes,  to  take  the 
SQCcession  in  any  way,  the  inherit- 
ance, according  to  the  law  of  the 
Twelve  Tables,  belongs  to  the  nearest 
offnatus, 

6ai.  ilL  9. 

All  persons  were  agnati  who^  descended  from  a  common 
ancestor^  would^  if  that  ancestor  had  been  living»  have  been  in 
his  power.  The  sui  heredes  were  thus  agnati;  but  as  they 
had  the  title  of  sui  heredes  peculiar  to  themselves,  only  those 
agnati  received  the  name  of  agnati  who  were  connected  with 
the  de  cujus  by  a  collateral  line. 


1.  Sunt  autem  agnati,  nt  primo 
qnoque  libro  tradidimns,  oognati  per 
liriliii  sexns  personas  cognationi 
Junoti,  qoasi  a  patre  oognati :  itaque 
eodam  pabre  nati  fratres  agnati  sibi 
sunt,  qui  et  eonsanguinei  vocantor, 
neo  reqniritiir  an  etiam  eamdem  ma- 
trem  habaerint.  Item  patruns  fratris 
filio  et  iavioem  is  ilU  agnatns  est 
Eodem  nnmero  sunt  firatres  patrueles, 
id  est,  qui  ex  duobas  firatribns  pro- 
oreati  sunt,  qoi  etiam  consobrini  vo- 
eantor :  qna  ratione  etiam  ad  plures 
grados  agnationis  pervenire  poteri- 
mns.  li  quoqne  qui  post  mortem 
patris  nascuDtur,  jura  consanguinita- 
tis  nanciscuntur.  Kon  tamen  omni- 
bus simul  agnatis  dat  lex  heredita- 
tem;  sed  its  qui  tunc  proximiore 
gradu  aunt,  cum  certum  esse  coeperit 
aliquem  inteatatom  decessisse. 


On.  i.  156 


1.  Affnati^  as  we  have  explained  in 
the  First  Book,  are  those  cognati  who 
are  related  through  males,  that  is, 
are  cognati  by  the  father;  and  there- 
fore brothers,  who  are  the  sons  of 
the  same  father,  are  agnati  to  each 
other  (they  are  also  (udled  contan- 
guinei),  and  it  does  not  make  any 
difference  whether  they  have  the 
same  mother.  An  uncle  is  also 
agnatua  to  his  brother's  son,  and,  vice 
vena,  the  brother's  son  to  his  paternal 
uncle.  So  also  fratres  patrueles,  that 
is,  the  children  of  brothers  (also 
called  consobrifit),  are  likewise  agnaii. 
We  may  thus  reckon  many  degrees 
of  agnation ;  children,  too,  who  are 
bom  after  the  decease  of  their  f£^ 
ther,  obtain  the  rights  of  consan- 
guinity. The  law  does  not,  however, 
give  the  inheritance  to  all  the  agnati, 
but  to  those  only  who  are  in  the 
nearest  degree,  at  the  time  that  it 
becomes  certain  that  the  deceased  has 
died  intestate. 
;  iii.  10, 11. 
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3.  Per  adoptaonem  qaoque  agna- 
tionis  jus  consistit,  velati  inter  filios 
naturales  et  eos  quos  pater  eomm 
adoptavit ;  neo  dubium  est  qoin  pro- 
prie  consanguinei  appellentur.  Item, 
si  quis  ex  ceteris  agnatis,  veluti 
frater  aut  patmos,  aut  denique  is 
qui  longiore  gradn  est,  adoptaverit 
aliquem,  agnatos  inter  snos  esse  non 
dubitatur. 


3.  Ceterom  inter  masculos  quidem 
agnationis  jure  hereditas,  etiam  lon- 
gissimo  gradii,  ultro  citroque  capitur : 
quod  ad  feminas  vero  ita  placebat,  ut 
ipssB  consanguinitatis  jure  tantum 
capiant  hereditatem,  si  sorores  sint, 
ulterius  non  capiant ;  mascuU  autem 
ad  earum  hereditates,  etiamsi  longia- 
simo  gradu  sint,  admittantur.  Qua 
de  causae  fratris  tui  aut  patnii  tui 
filisB  yel  amitsB  tusB  hereditas  ad  te 
pertinet,  tua  vero  ad  illas  non  pertine- 
bat!  quod  ideo  ita  constitutum  erat, 
quia  commodius  videbatur  ita  jura 
constitui,  ut  plerumque  hereditates 
ad  masculos  confluerent  Sed  quia 
sane  iniquum  erat  in  universum  eas 
quasi  extraneas  repelli,  pnstor  eas  ad 
bonorum  possessionem  admittit  ea 
parte  qua  proximitatis  nomine  bo- 
norum possessionem  poUicetur:  ex 
qua  parte  ita  scilicet  admittuntur,  si 
neque  agnatus  ullus,  neque  proxi- 
mior  cognatus  interveniat  Et  h  ibc  qui- 
dem lex  Buodecim  Tabularum  nuUo 
modo  introduxit;  sed  simplicitatem 
legibus  amicam  amplexa,  simili  modo 
omnes  agnatos  sive  masculos  sive 
feminas  ciyuscumque  gradus,  ad  si- 
militudinem  suorum,  invicem  ad  sue- 
cessionem  vocabat.  Media  autem 
jurisprttdentia,  quse  erat  lege  Duode- 
cim  Tabularum  junior  imperial!  autem 
dispositione  anterior,  subtilitate  qua- 
dam  excogitata  prsefatam  differen- 
Uam  inducebat,  et  penitus  eas  a 
successione  agnatonim  repellebat : 
omni  alia  successione  incognita,  do- 
nee prsBtores  paulatim  asperitatem 
juris  civilis  corrigentes,  sive  quod 
deerat  implentes,  humane  proposito 
alium  ordinem  suis  edictis  addide- 
runt,  et  cognationis  linea  proximi- 
tatis nomine  introducta  per  bonorum 


2.  The  right  of  agnation  arises 
also  through  adoption ;  thus  the  na- 
tural and  adopted  sons  of  the  same 
father  are  agnati.  And  such  persons 
are  without  doubt  properly  included 
in  the  tenn  consanguinei.  Also,  if 
one  of  your  agnati,  as,  for  example, 
a  brother,  a  paternal  nnde,  or  any 
other  agnatus,  however  remote,  adopt 
any  one,  then  the  person  so  adopted, 
is  undoubtedly  to  be  reckoned  among 
your  agnati. 

3.  Agnation  gives  males,  however 
distant  in  degree,  reciprocal  rights  to 
the  succession  to  inheritances.  But 
it  has  been  thought  right  that  females 
should  only  inherit  by  title  of  consan- 
guinity if  they  were  sisters,  and  not, 
if  in  a  more  remote  degree ;  while 
their  male  agnati,  in  however  remote 
a  degree,  were  admitted  to  succeed  to 
them.  Thus,  the  inheritance  of  your 
brother's  daughter,  or  of  the  daughter 
of  your  paternal  uncle  or  aunt,  will 
belong  to  you ;  but  not  your  inherit- 
ance to  them.  This  distinction  was 
made,  because  it  seemed  expedient 
that  the  law  should  be  so  ordered, 
that  inheritances  should  for  the  most 
part  fall  into  the  possession  of  males. 
But  as  it  was  contrary  to  equity  that 
females  should  be  thus  almostwhoUy 
excluded  as  strangers»  the  pnetor 
admits  them  to  the  possession  of 
goods  promised  by  his  edict,  on  ac- 
count of  proximity ;  but  they  are  only 
admitted  if  there  is  no  agnatus,  nor 
any  nearer  cognatus*  The  law  of  the 
Twelve  Tables  did  not  introduce  any 
of  these  distinctions ;  but  with  the  sim- 
plicity proper  to  all  legislation,  called 
the  agnail  of  either  sex,  or  any  de- 
gree, to  a  reciprocal  succession,  in  the 
same  manner  as  sui  heredes.  It  was  an 
intermediate  jurisprudence  posterior 
to  the  law  of  the  Twelve  Tables, 
but  prior  to  the  imperial  constitu- 
tions, that  in  a  spirit  of  subtle  in- 
genuity introduced  this  distinction, 
and  entirely  excluded  females  from 
the  succession  of  agnati,  no  other 
method  of  succession  being  then 
known,  until  the  prsetors,  correct- 
ing by  degrees  the  asperity  of  the 
civil  law,  or  supplying  what  was  de- 
ficient, were  led  by  their  feeling  of 
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possessionem  eas  a^JQvabant,  et  pel- 
lioel>aiitiir  his  bonomm  possessionem 
qu»  imde  cognati  appellatur.  Nos 
vero  legem  Duodeoim  Tabnlaram  se- 
qnentes,  et  egos  vestigia  in  hac  parte 
conserrantes,  laudamus  qnidem  prsB- 
tores  sun  humanitatis,  non  tamen 
eos  in  plennm  causaa  mederi  inveni- 
mos:  quare  etenim  ono  eodemque 
grada  naturali  ooncmrente,  et  agna- 
tionis  titolis  tam  in  mascniis  quam 
in  feminis  sequa  lance  constitntis, 
mascniis  qnidem  dabatnr  ad  sucoes- 
sionem  Yenixe  omnium  agnatomm, 
ex  agnatis  autem  mnlieribus  null! 
penitns,  nisi  soU  sorori,  ad  agnato- 
rum  saccessionem  patebat  aditas? 
Ideo  in  plennm  omnia  reducenies  et 
ad  jns  Dnodecim  Tabulanim  eamdem 
dispositionem  eziequantes,  nostra 
oonstitntione  sanzimus,  omnes  legiti- 
mas  personas,  id  est,  per  virilem 
sexnm  descendentes,  sive  masculini 
generis  sive  feminini  sint,  simili  modo 
ad  jura  snceessionis  legitime  ab  in- 
testato  Yocari  secundum  sui  gradus 
pnerogatiTam,  neo  ideo  exdndendas 
quia  consanguinitatis  jura,  sicut  ger- 
manee,  non  habent 


equity  to  add  in  their  edicts  a  new 
order  of  succession.  The  line  of 
coffnati  was  admitted  according  to  the 
degrees  of  proximity,  and  relief  was 
thus  afforded  to  females  by  the  prae- 
tor giTUig  them  the  possession  of 
goods  called  unde  cognati.  But  we, 
turning  to  the  law  of  the  Twelve 
Tables,  and  following  in  its  steps,  in 
our  legislation  on  this  point,  praise 
the  kind  feeling  of  the  pnetors,  but 
cannot  think  they  have  provided  a 
complete  remedy  for  the  eviL  Why, 
indeed,  when  males  and  females  are 
placed  in  the  same  degree  of  natural 
relationship,  and  have  equaUy  the 
title  of  agnation,  should  males  be 
permitted  to  succeed  to  all  their 
agnati,  while  females,  with  the  single 
exception  of  sisters,  are  entirely  ex- 
cluded? We  therefore,  making  a 
complete  change,  and  returning  to  the 
law  of  the  Twelve  Tables,  have  de- 
clared by  our  constitution,  that  all 
legitinuB  persona,  that  is,  descendants 
from  males,  whether  themselves  male 
or  female,  shall  be  equally  called  to 
the  rights  of  succession  ab  iniestaio^ 
accorddng  to  the  proximity  of  their 
degree,  and  that  females  shall  not  be 
excluded  on  the  ground  that  none 
but  sisters  have  the  right  of  consan- 
guinity, I 


Gai.  iii.  14.  23.  29;  C.  vj.  68. 14. 

The  media  jurisprudentia  here  spoken  of  cohsisted  of  the 
opmions  of  ihejurisprudentes,  who  extended  the  principle  of  the 
lea:  Voconia,  which  limited  the  succession  of  females  under  a 
testament  (see  Bk.  ii.  Tit.  14.  pr.)  to  their  succession  ab  intes- 
tato,  Famina  ad  hereditatee  legitimas  ultra  consanguineae 
successiones  non  admittuntur,  Idque  jure  civili  Voconia 
ratione  videtur  effectum.  (Paul.  Sent.  4.  8.  22.)  Thus  a  dis- 
tinction was  made  among  Uie  agnati  themselves  and  the  con- 
sanguinei,  that  is,  agnati  in  iiie  second  degree;  or  in  other 
words,  brothers  and  sisters,  natural  or  adoptive,  of  the  de  cujus, 
were  made  into  a  class  apart  and  distinguished  from  the  agnati 
properly  so  called.  Consanguineus,  when  used  to  mark  off  a 
particular  class  of  the  agnati,  merely  means  children  of  the 
same  father^  without  any  reference  to  the  mother  at  all,  and 
not,  as  it  generally  does,  "  children  of  the  same  father,  and  not 
of  the  same  mother." 
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4.  Hoc  etiam  addendum  noBtm 
oonstitationi  ezistimavixnus,  nt  trans* 
ferator  unus  tantmnmodo  gradns  a 
jure  oognadoms  in  legitimam  saocea- 
sionem:  nt  non  solnm  fratris  filiua 
et  filia,  secnndum  qnod  jam  defini- 
Yimna,  ad  enccesaionem  patrni  sni 
Tooantur,  sed  etiam  german»  eon- 
aanguinee  yel  sororis  nterine  filina 
et  fllia  aoli,  et  non  deinoeps  peraonn, 
una  enm  hia  ad  jnra  aTnnonli  am 
perveniant;  et  mortno  eo  qni  patrnna 
quidem  eat  sni  fratris  flliis,  avuncnlns 
autem  sororis  su»  soboli,  simili  modo 
ab  utroqne  latere  sncoedant,  tamqnam 
si  omnes  ex  masonlis  descendentes 
legitime  jnre  Teniant,  scilicet  nbi 
fratar  et  soror  anperstites  non  snnt. 
His  etenim  personis  prooedentibna 
et  snooessionem  admittentibns,  ceteri 
gradus  remanent  penitns  semoti, 
videlioet  hereditate  non  ad  stirpes 
sed  in  capita  dividenda. 


4.  We  have  also  thought  fit  to  add 
to  onr  constitntion,  thi^  one  whole 
degree,  but  only  one,  shall  be  trana- 
ferred  from  the  line  of  oognaii  to  the 
legal  succession.  Not  only  the  son 
and  daughter  of  a  brother,  as  we 
have  just  explained,  ahall  be  called 
to  the  succession  of  their  paternal 
uncle,  but  the  son  or  daughter  of  a 
sister,  though  she  is  only  by  the 
same  Ikther  or  only  by  the  same 
mother,  but  no  one  in  a  more  dia- 
tant  degree  than  a  son  or  daughter 
of  such  a  aister,  may  also  be  admitted 
to  the  auocession  of  their  maternal 
unde.  Thus,  when  a  person  dies 
who  is  a  paternal  uncle  to  the  chil- 
dren of  his  brother,  and  maternal 
unde  to  the  children  of  hia  aister, 
then  the  children  of  either  branch 
succeed  exactly  as  if  they  were  all 
descendants  from  malea,  and  had  a 
right  by  law  to  the  snooession.  But 
this  is  only  if  the  deceased  leavea  no 
brother  or  sister,  for  if  he  leaves  any, 
and  they  accept  the  inheritance,  the 
more  remote  degrees  are  entirely  ex- 
duded  from  the  inheritance,  aa  it  is 
to  be  divided  in  this  instance  jmt 
capita  and  not  per  8tirpe$, 

C.  vi.  58. 14. 1. 
The  children  of  a  sister,  although  only  consanffuinea,  that 
is,  having  the  same  &ther,  or  uterina,  having  the  same  mother, 
were  thus  admitted  to  the  succession  as  agnati.  We  might 
gather  from  this  that  uterine  brothers  and  sisters  themselves 
were  admitted,  although  it  is  not  expressed  in  the  text  The 
Code  contains  a  constitution  of  Justinian  (0.  vi.  66.  7)  ex« 
pressly  admitting  them.  The  changes  in  the  law  with  respect 
to  the  admission  of  brothers  and  sisters  and  their  children  as 
agnati  were  as  follows: — In  a.d.  498  Anastasius  gave  the 
rights  of  agnation  to  emancipated  brothers  and  sisters»  except 
that  they  only  received  three-fourths  of  what  they  would 
have  had  if  they  had  remained  in  the  £Gunily«  (See  Tit.  5.  1.) 
The  children  of  emancipated  brothers  and  sisters  still  remained 
cognati  only.  Justinian  gave  the  rights  of  agnation,  in  a.d. 
528,  to  uterine  brothers  and  sisters  (0.  vi.  56.  7);  and  in 
A.D.  532,  to  the  children  of  uterine  sisters  (0.  vi.  58.  14.  1); 
and  though  the  children  of  uterine  brothers  are  not  mentioned 
in  the  constitution,  they  must  undoubtedly  have  been  placed  in 
the  same  position.  Finally,  in  a  constitution  dated  October, 
A.D.  584  (0.  vi.  58.  15),  and  therefore  subsequent  to  the  pro- 
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mulgation  of  the  Institutes^  Justinian  admitted  as  agnati 
emancipated  brothers  and  sisters  without  any  deduction  of  a 
fourth^  uterine  brothers  and  sisters,  and  nephews  and  nieces 
being  the  children  either  of  emancipated  or  uterine  brothers 
and  sisters.  After  that  constitution  there  were  not,  therefore, 
any  but  agnati  in  the  second  degree,  nor  any  in  the  third  degree 
except  the  uncles  and  aunts  of  die  de  cujus. 

AgnatoruM  hereditates  dividuntur  in  capita.  (Ulp.  Reg. 
26.  4.)  There  was  no  division /?^r  stirpes,  which  was  originally 
only  a  consequence  of  Hie  patria  potestas,  in  the  succession  of 
agnati.  If  one  of  those  in  any  degree  of  relationship  was 
dead,  his  representatives  did  not  take  his  share.  He  was 
entirely  passed  over,  and  the  others  in  that  degree  of  relation- 
ship were  alone  called  to  the  succession. 

Agnati  were  spoken  of  as  legitimi  heredes,  because  the  in- 
heritance was  given  to  them  by  the  law  of  the  Twelve  Tables, 
whereas  the  cognati  only  received  it  from  the  prcetor. 

5.  Si  plmes  sint  gradua  agna-  6.  When  there  are  many  degrees 
torom,  aperte  lex  Duodeoim  Tabu-      of   agtuUi,  the  law  of   the  Twelve 


lamm  proximum  vocat  Itaque  si 
(verbi  gratia)  sit  defunoU  frater  et 
alteriiis  fratris  filios  aut  patraos, 
frater  potior  habetur.  £t  qnai&Tis 
singolari  nomero  usa  lex  proximoxn 
Yooet,  tamen  dubiom  non  est  qain,  et 
si  plures  sint  ejusdem  grados,  omnes 
admittantur:  nam  et  proprie  proxi- 
mns  ex  pltuibos  gradibus  intelligitur, 
et  tamen  non  dnbium  est  qnin,  licet 
tmos  sit  gradus  agnatorom,  perti- 
neat  ad  eos  hereditas. 


Tables  expressly  calls  the  nearest; 
if,  for  example,  there  is  a  brother  of 
the  deceased,  and  a  son  of  another  bro- 
ther,  or  a  paternal  uncle,  the  brother  is 
preferred.  And,  although  the  law  of 
the  Twelve  Tables  calls  the  nearest 
agnaius  (in  the  singular  number), 
yet  without  doubt,  if  there  be  several 
in  the  same  degree,  they  ought  all  to 
be  admitted.  And,  although  properly 
by  the  nearest  degree  must  be  under- 
stood the  nearest  of  several,  yet,  if  all 
the  agruUi  are  in  the  same  degree, 
the  ii]^eritance  undoubtedly  belongs 
to  them  alL 
Gai.  lii.  15. 


6.  Proximus  autem,  si  quidem 
nuUo  teetamento  facto  quisquam  de- 
oesserit,  per  hoc  tempus  requiiitur, 
quo  mortuus  est  is  ci^us  de  heredi- 
tate  quffiritur.  Quod  si  facto  testa- 
mento  quisquam  decesserit,  per  hoc 
tempus  requiritur,  quo  certum  esse 
ccepeiit  nullum  ex  testamento  here- 
dem  extaturum;  tunc  enim  proprie 
qnisque  intestate  decessisse  intelli- 
gitur.  Quod  quidem  aliquando  Ion  go 
tempore  dedaratur;  in  quo  spatio 
temporis  s«epe  accidit,  ut  proximiore 
mortuo  proximus  esse  incipiat,  qui 
moriente  testatore  non  erat  proxi- 
mus. 

Gai. 


6.  When  a  man  dies  without  a  testa- 
ment, the  nearest  agnatus  is  the  o^fto- 
tus  who  is  nearest  at  the  time  of  the 
death  of  the  deceased.  But,  if  he  dies 
after  having  made  a  testament,  then 
he  is  the  nearest  who  is  so  when  it 
becomes  certain  that  there  will  be 
no  testamentaiy  heir;  for  it  is  only 
then,  that  a  man  who  has  made  a 
testament  can  be  said  to  have  died 
intestate,  and  this  sometimes  is  un- 
certain for  a  long  time.  Meanwhile, 
the  nearest  agnatus  may  die,  and 
some  one  become  the  nearest  who 
was  not  so  at  the  death  of  the  testa- 
tor, 
iii.  13. 
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7.  Bat  it  was  setUed,  that  in  this 
order  of  succession  there  should  be 
no  devolution,  so  that  if  the  nearest 
agnatuSf  called  in  the  manner  we  have 
mentioned  to  the  inheritance,  either 
refused  it,  or  died  before  he  entered 
on  it,  his  own  legal  heir  was  not 
thereby  admitted  to  succeed  him. 
Here,  too,  the  prsetors,  though  not 
introducing  a  complete  reform,  did 
not  leave  the  a^noH  wholly  without 
reUef,  but  ordered  that  they  should 
be  called  to  the  inheritance  as  cog- 
natif  since  they  were  debarred  from 
the  rights  of  agnation.  But  we,  de- 
sirous that  our  law  should  be  as  com- 
plete as  possible,  have  decided  by  our 
constitution,  which  in  our  goodness 
we  published  concerning  the  right  of 
patronage,  that  a  devolution  in  the 
succession  shall  not  be  denied  to 
agnati.  It  was  indeed  absurd,  to  re- 
fuse them  a  right  which  the  prtetor 
gave  to  cognatif  especially  as  the  bur- 
den of  tutelage  devolved  on  the 
second  degree  of  agnati,  if  there  was 
a  failure  of  the  first;  and  thus  the 
principle  of  devolution  was  admitted 
to  impose  burdens,  and  was  not  ad- 
mitted to  confer  advantages. 

Oai.  ii.  12.  22.  25.  28. 

In hereditate  legitima  successioni  locue  non  est,  (Paul.  Sent, 
4.  28.)  The  suns  heres  or  sui  heredes  in  the  nearest  degree 
became  heirs  by  force  of  law.  They  could  not  help  becoming 
so.  But  as  to  those  who  were  only  allowed  to  rank  among 
the  8ui  heredes  without  being  strictly  speaking  sui  heredes, 
if  those  in  the  nearest  degree  refused  to  accept  the  inheritance^ 
or  died  before  entering  on  it,  the  succession  did  not  devolve 
upon  any  other  sui  Jheredes^  but  went  at  once  to  the  agnati. 
If,  in  this  case  or  any  other,  the  nearest  agnatus  refused  or  died 
before  entering  on  the  inheritance,  the  succession  passed  to  the 
cognati  without  first  devolving  on  any  of  the  more  remote 
agnati.  Justinian  alters  this ;  and  under  his  system  there  was 
a  devolution  of  the  succession  to  the  agnatic  and  therefore 
probably  to  those  ranked  among  the  sui  heredes. 


7.  Placebat  autem  in  eo  genere 
percipiendarum  hereditatum  succes- 
sionem  non  esse,  id  est,  nt  quamvis 
proximus  qui,  secundum  ea  quae  dizi- 
mus,  vocatur  ad  hereditatem,  aut 
spreverit  hereditatem,  aut  antequam 
adeat  decesserit,  nihilo  magis  legi- 
time jure  sequentes  admittantur. 
Quod  iterum  prsetores  imperfecto 
jure  corrigentes,  non  in  totum  sine 
adminiculo  relinquebant ;  sed  ex  cog- 
natorum  ordine  eos  vocabant,  utpote 
agnationis  jure  eis  recluso.  Sed 
nos  nihil  deesse  perfectissimo  juri 
cupientes,  nostra  constitutione  quam 
de  jure  patronatus  humanitate  sug- 
gerente  protuUmus,  sanximus  suc- 
cessionem  in  agnatorum  heredita- 
tibus  non  esse  eis  denegandam ;  cum 
satis  absurdum  erat,  quod  cognatis  a 
prffitore  apertum  est,  hoc  agnatis 
esse  reclusum,  maxime  cum  in  onere 
quidem  tutelarum  et  proximo  gradu 
deficiente  sequens  succedit,  et  quod 
in  onere  obtinebat,  non  erat  in  lucro 
permissum. 


8.  Ad  legidmam  successionem 
nihilominus  vocatur  edam  parens 
qui  contracta  fiducia  filium  vel  filiam, 
nepotem  vel  neptum  ac  deinceps 
emancipat.  Quod  ex  nostra  consti- 
tutione omnimodo  indicitur,  ut  eman- 


8.  An  ascendant  also  is  called  to 
the  legal  succession  who  has  emanci- 
pated a  son,  a  daughter,  a  grandson, 
a  granddaughter,  or  other  descendant 
under  a  fiduciary  agreement  And  by 
our  constitution,  every  emancipation 
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dpationes  liberornm  semper  yidean-  is  now  considered  to  have  been 
tor  contracta  fiducia  fieri ;  cam  apud  made  under  such  an  agreement,  while 
antiques  non  aliter  hoc  obtinebat,  nisi  among  the  ancients  the  ascendant  was 
specialiter  contracta  fiducia  parens  never  called  to  the  succession  unless 
mannmisisset  he  had  expressly  made  this  agreement 

at  the  time  of  the  emancipation. 

D.  zxxyiii.  16.  10;  C.  viii.  i8.  6. 

Under  the  old  law,  the  ascendant  had  nothing  to  do  with  the 
snccession  ah  inteatato  of  his  descendant ;  for  if  the  descendant 
were  in  the  power  of  the  ascendant,  the  latter  took  all  the  pro- 
perty of  which  the  former  coald  dispose,  hut  did  not,  as  be- 
longing to  him  by  right,  of  his  patria  jpotestas.  If  the  de- 
scendant were  emancipated,  he  was  no  longer  in  the  family  of 
the  ascendant.  The  emancipated  son,  in  shorty  had  no  agnati; 
and  in  default  of  sui  heredes  the  inheritance  went  to  his  patron, 
that  is,  to  the  person  who  had  emancipated  him.  This  was  the 
fictitious  purchaser  (see  Introd.  sec.  46),  unless  the  ascendant 
who  emancipated  him  made  an  agreement  {contracta  Jiducia) 
with  the  purchaser,  by  which  the  purchaser  made  himself  a 
trustee  of  the  right  of  patronage  for  the  ascendant.  If  this 
was  done  the  ascendant  succeeded  in  default  of  sui  heredes. 

By  the  later  imperial  constitutions  three  changes  were  made 
in  the  position  of  the  ascendant.  First,  by  a  constitution  of 
Theodosius  and  Valentinian  (0.  vi.  61.  3),  and  subsequently  of 
Leo  and  Anthemius  (G.  vi.  61.  4),  and  lastly  of  Justinian 
(C.  vi.  59.  11),  in  the  case  of  goods  coming  to  a  son  firom  his 
mother,  the  order  of  succession  was  thus  fixed :  1st,  his  children 
and  other  descendants  were  admitted ;  2ndly,  his  brothers  and 
sisters,  whether  of  the  whole  or  the  half  blood;  Srdly,  his 
nearest  ascendant,  i.  e.  his  father,  was  preferred  to  his  grand- 
father. 

Secondly,  Justinian,  as  we  have  seen  in  the  12th  Title  of  the 
Second  Book,  arranged  the  order  of  succession  to  thepeculium 
of  a  son,  placing  first  the  children,  then  the  brothers  and  sisters, 
and  lastly  the  father.  But  in  this  case  the  father  was  not  pre- 
ferred to  the  grandfather;  for  the  ascendant  did  not  really  take 
in  this  instance  ah  intestato,  but  ''Jure  communi;"  >.  e.  the 
claims  of  the  patria  potestas  had  been  deferred  to  let  in  the 
children  and  brothers ;  but  if  there  were  no  children  or  brothers, 
the  ascendant,  who  is  at  the  time  the  paterfamilias,  took  the 
peculium. 

Lastly,  the  succession  of  emancipated  sons  was  altered  by 
the  constitution  of  Justinian,  which  made  a  fiduciary  contract 
implied  in  every  emancipation.  The  ancestor  thus  retained  all 
his  rights  of  succession  as  patron  to  the  emancipated  son,  and 
would   properly  have  succeeded   immediately   after   the  sui 
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heredes;  bnt  JuBtinian  admitted  the  brothers  and  sisterB 
before  him,  and  the  ascendant  who  emancipated  the  son  had 
thus  the  third  place  in  the  order  of  succession.    (C.  vi.  bQ.  2.) 


Tit.  III.    DE  SENATUS-CONSULTO  TERTULUANO. 


Sucb  was  the  rigour  of  the  law  of 
the  Twelve  Tables,  so  decided  the 
preference  given  to  Ihe  issue  of  males, 
and  the  exclusion  of  those  related 
by  the  female  line,  that  the  right  of 
reciprocal  succession  was  not  per- 
mitted between  a  mother  and  her 
children.  The  praetors,  however,  ad- 
mitted such  persons,  but  only  on 
their  rank  as  cognati,  to  the  posses- 
sion of  goods  called  unde  cognatu 


Lex  Buodeoim  Tabulamm  ita  stricto 
jure  utebatur,  et  preeponebat  masou- 
lorum  progeniem,  et  eos  qui  per 
feminini  sexus  necessitudinem  sibi 
junguntur,  adeo  expellebat,  ut  ne 
quidem  inter  matrem  et  fUium 
filiamve  ultro  dtroque  hereditatis 
capiendffi  jus  daret :  nisi  quod  prse* 
tores  ex  proximitate  cognatorum  eas 
personas  ad  successionem,  bonorum 
possessione  unde  cognati  accommo- 
data,  vocabant 

Oai.  iii.  24,  25.  80. 

Until  the  senatus-eonsullum  TertulUanum  was  made^  a 
mother  and  her  children  had  no  right  of  succession  to  each 
other,  except  that  which  the  prsBtor  gave  them  as  cognati.  The 
children  were  not  in  the  power  of  the  mother,  and  were,  there- 
fore, not  her  aui  heredes;  they  were  not  in  her  family,  and 
were,  therefore,  not  her  agnati.  If,  indeed,  the  mother  at  her 
marriage  passed  in  manum  viri,  she  became,  in  the  eye  of  the 
law,  the  daughter  of  her  husband,  and  as  she  was  thus  of  the 
same  family  with  her  children,  she  and  they  were  agnati  to 
each  other.  But  even  in  the  later  days  of  the  Republic,  a  mar- 
riage cum  conventione  in  manum  had,  probably,  become 
comparatively  unusual. 


1.  Sed  hse  juris  angustiss  postea 
emendatsB  sunt,  et  primus  quidem 
divus  Claudius  matri,  ad  solatium 
liberorum  amissorum,  legitimam  eo- 
mm  detulit  hereditatem. 

2.  Postea  autem  senatus-consulto 
Tertulliano,  quod  divi  Hadriani  tem- 
poribus  factum  est,  ploEiissime  de 
tristi  sucoessione  matri  non  etiam 
avifls  deferenda  cautum  est :  ut  mater 
ingenua  trium  liberorum  jus  habens, 
libertina  quatuor,  ad  bona  fiHorum 
filiarumve  admittatur  intestate  mor- 
tuorum,  licet  in  potestate  parentis 
est ;  ut  scilicet,  cum  alieno  juri  sub- 


1.  But  this  strictness  of  the  law 
was  afterwards  mitigated.  The  Em- 
peror Claudius  was  the  first  who  gave 
the  legal  inheritance  of  deceased 
children  to  a  mother,  to  console  her 
grief  for  their  loss. 

2.  Afterwards,  the  tenatiu-contvUum 
TertulUanum^  in  the  reign  of  the 
Emperor  Hadrian,  established  the 
general  rule  that  mothers,  but  not 
grandmothers,  should  have  the  melan- 
choly privilege  of  succeeding  to  their 
children ;  so  that  a  mother,  bom  of 
free  parents,  having  three  children, 
or  a  fireed-woman  having  four  should 
be  admitted,  although  in  the  power  of 
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JMta  est,  jussu  ejos  adeat  heredita-  a  parent,  to  the  goods  of  her  intes- 
tern  cigas  jori  snbjeota  est  tate  children.    Except  that  a  mother 

in  the  power  of  another  can  on]y 
enter  upon  the  inheritance  of  her 
children,  at  the  command  of  him  to 
whom  she  is  subject. 

This  senatus-consultum  "vras  passed  158  a.d.,  in  tlie  time  of 
Antoninus  Pius^  who  is  here  called  by  his  name  of  adoption. 
It  was  only  an  extension  of  the  lex  Papia  Popjxea, 

8.  Fneferuntur  autem  matri  liberi  3.   Tlie  children  of  the  deceased 

defuncti  qui  sui  sunt,  quive  suorum  son  being  sui  heredet^  or  considered  as 
loco  sunt,  sive  primi  gradus  sive  ul-  such,  either  in  the  first  or  another 
tenons.  Sed  et  filiee  suib  mortuie  degree,  are  preferred  to  the  mother. 
filius  vel  filia  opponitur  ex  consti-  And  if  it  is  a  daughter  svi  juris  who 
tutionibns  matri  defimctce,  id  est,  is  dead,  her  son,  or  daughter,  is  pre- 
aviie  suce.  Pater  quoque  utriusque,  ferred  by  the  constitutions  to  her  mo- 
non  etiam  avus  vel  proavus,  matri  ther,  t.  e.  to  their  grandmother.  The 
anteponitur,  scilicet  cum  inter  eos  father  of  the  deceased  is  preferred  to 
solos  de  hereditate  agitur.  Frater  the  mother;  not  so  the  grandfather 
autem  consanguineus  tam  filii  quam  or  great-grandfather,  at  least  when 
flliffi  ezcludebat  matrem:  soror  au-  they  and  the  mother  are  the  only 
tem  consanguinea  pariter  cum  matre  claimants  of  the  inheritance.  The 
admittebatur ;  sed  si  fuorat  frater  et  brother  by  the  same  father,  either  of 
soror  consanguinei,  et  mater  liberis  a  son  or  a  daughter,  excluded  the 
h6norata,  firater  quidem  matrem  ex-  mother;  but  the  sister  by  the  same 
dudebat,  communis  autem  erat  here-  father  was  admitted  equally  with  the 
ditas  ex  eequis  partibus  fratris  et  mother.  If  the  deceased  left  a 
sororis.  brother  and  a   sister  by  the  same 

father  as  himself,  the  brother  ex- 
cluded the  mother,  although  rendered 
capable  by  the  number  of  her  chil- 
dren, and  the  inheritance  was  equally 
divided  between  the  brothers  and 
sisters. 

D.  xxxviii.  17.  2. 15. 18, 19;  C.  vi.  06.  5. 

The  mother  was  allowed  to  rank  among  the  agnati  by  the 
senatus-consultum  Tertullianum,  but  she  had  a  relative  posi- 
tion rather  than  a  definitive  position,  as  being  in  a  certain 
degree  of  agnation. 

First,  she  was,  of  course,  as  being  only  one  of  the  agnatic 
excluded  by  the  sui  heredes ;  and,  therefore,  if  her  son  died, 
she  was  excluded  by  his  children. 

Secondly,  she  was  sometimes  excluded  by  other  agnati.  If 
her  daughter  died,  she  was  excluded  by  her  daughter  s  children, 
although  they  were  not  sui  Iteredes ;  for  they  were  made 
agnati  by  the  senatus-consultum  Orphitianum,  and  a  prefer- 
ence  given  them  over  the  mother  by  imperial  constitutions. 
(C.  vi.  57.  4.)  If  there  were  no  children  of  the  deceased,  the 
mother  was  excluded  by  the  brothers  of  the  deceased :  if  there 
were  no  brothers,  but  were  sisters  by  the  same  father,  the 
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mother  received  half  the  inheritance,  and  these  sisters  received 
the  other  half.    All  other  agnati  she  excluded. 

Thirdly,  if  the  deceased  child  had  heen  emancipated,  which 
is  the  only  case  in  which  her  claims  could  be  compared  wiUi 
those  of  ascendants,  the  mother  was  excluded  by  the  father, 
whether  he  took  as  being  himself  the  emancipator,  or  as  being 
the  son  of  the  deceased  emancipator.  If  the  fathers  father 
were  still  living,  the  mother  excluded  him,  if  the  father  himself 
was  dead,  so  that  the  question  was  between  the  mother  and  the 
grandfather.  But,  if  the  father  was  living,  the  grandfather 
took  the  inheritance ;  for  if  the  mother  had  been  preferred  to 
the  grandfather,  she  would  herself  have  been  excluded  by  the 
father,  who  would  have  been  excluded  by  the  grandfather,  and, 
therefore,  as  the  grandfather  could  not  be  excluded,  it  was 
simplest  to  say  that  the  mother  was  not  preferred  to  him. 
(D.  xxxviii.  17.  5.  2.) 

Fourthly,  the  rights  of  the  mother  were  sometimes  lessened 
in  favour  of  certain  cognati.  If  there  were  children  of  the 
deceased  in  an  adoptive  family,  who  were  thus  only  cognati  of 
the  deceased,  the  mothers  rights  depended  on  there  being  or 
not  being  any  agnati  of  the  deceased.  If  there  were  agnati, 
the  question  was  not  whether  the  mother  should  exclude  the 
children  in  the  adoptive  family,  but  whether  she  should  take 
her  place  among  the  agnati.  She  was  allowed  to  do  so,  and  if 
there  was  no  brother  or  sister  of  the  deceased,  she  took  the 
inheritance,  or,  if  there  were  sisters,  shared  it  with  them.  But 
if  there  were  no  agnati  of  the  deceased,  the  question  was 
whether  she  should  exclude  the  nearest  cognati  of  the  deceased, 
that  is,  the  children  in  the  adoptive  family.  She  did  not :  the 
senatus'consultum  Tertullianum  ceased  to  have  any  effect; 
and  she,  as  being,  equally  with  the  children  in  the  first  degree, 
received  with  them  the  honorum  possessio.  (D.  xxxviii.  17. 
2.  9.)  So,  too,  if  the  father  of  the  deceased  had  been  emanci- 
pated or  given  in  adoption  by  the  grandfather,  he  was  no  longer 
one  of  the  agnati  of  the  deceased.  If,  then,  the  question 
lay  between  the  mother  and  the  agnati,  more  remote  than  a 
brother  or  sister,  the  mother  succeeded ;  but  if  there  were  no 
agnati,  she  did  not  necessarily  exclude  the  cognati;  for,  if  the 
father,  who  still,  of  course,  remained  a  cognatus,  demanded  the 
bonorum  possessio,  the  mother  did  not  exclude  him,  but  re- 
ceived the  honorum  possessio  in  conjunction  with  him.  If  he 
did  not  demand  the  bonorum  possessio,  she  excluded  all  other 
cognati.     (D.  xxxviii.  17.  2.  17,  18.) 

4.  Sed  no8  ooDstitatione  quam  in  4.  But  by  a  constitution,  inserted 

Codice  nostrd  nomine  decorate  posui-      in  the  code,  which  bears  our  name, 
mu8  .matri  subveniendum  esse  ex-      we  have  thought  fit  to  come  to  the 
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isUm&vimiis,  respicientes  ad  naturam 
et  pnerperium  et  pehcolum  et  ssBpe 
mortem  ex  hoc  casu  matribua  illa- 
tam;  ideoqae  impitim  esse  credidi- 
miis  casum  fortuitum  in  ejus  ad- 
mitd  detrimentum.  Si  enim  iogenua 
ter  vel  libertina  quater  non  peperit, 
immerito  defraudabatur  successione 
suorom  liberomm;  quid  enim  pec- 
eavit,  si  non  plures  sed  paucos  pe- 
perit?  £t  dedimus  jus  legitimum 
plenum  matribus,  sive  ingenuis  sive 
libertinis,  etsi  non  ter  enixas  fuennt 
vel  quater,  sed  eum  tantum  vel  earn 
qui  qtueve  morte  intercept!  stmt,  ut 
et  sio  Yocentnr  in  liberorum  suorum 
legitimam  successionem. 


aid  of  the  mother,  from  considering 
natural  reason,  as  well  as  the  pains  of 
child-birth,  the  danger,  and  death  it- 
self, which  they  often  suffer.  We,  there- 
fore, have  esteemed  it  highly  unjust, 
that  the  law  should  turn  to  their 
detriment  what  is  in  its  nature  purely 
fortuitous ;  for,  if  a  married  woman 
free-bom,  does  not  give  birth  to  three 
children,  or  a  freedwoman  to  four, 
they  do  not  therefore  deserve  to  be 
deprived  of  the  succession  to  their 
children.  For  how  can  it  be  imputed 
to  them  as  a  crime,  to  have  had  few 
children  ?  We,  therefore,  have  given 
a  full  right  to  every  mother,  whether 
free  bom  or  freed,  to  be  called  to 
the  legal  succession  of  her  children, 
although  she  may  not  have  given 
birth  to  three  or  four  children,  or  may 
not  have  had  any  other  than  the 
child  whose  inheritance  is  in  ques- 
tion. 


C.  viii.  69.  2. 


5.  Sed  cum  antea  constitntiones 
jura  legitime  snccessionls  perscru- 
tantes,  partim  matrem  a<yuvabant, 
partim  eam  praegravabant  et  non  in 
solidum  eam  vocabant;  sed  in  qui- 
busdam  casibus  tertiam  ei  partem  ab- 
strahentes  certis  legitimis  dabant 
personis,  in  aliis  autem  contrarium 
faciebant,  nobis  visum  est  recta  et 
simplici  via  matrem  omnibus  personis 
legitimis  anteponi,  et  sine  ulla  dimi- 
nutione  filiorum  suorum  successionem 
acdpere,  excepta  fratris  et  sororis 
persona,  sive  consanguinei  sint,  sive 
sola  cognationis  jura  habentes;  ut 
quemadmodum  eam  toti  alii  ordini  le- 
gitimo  pneposuimus,  ita  omnes  fratres 
et  Rorores,  sive  legitimi  stmt  sive  non, 
ad  capiendas  hereditates  simul  vo- 
cemus ;  ita  tamen  ut,  si  quidem  solsa 
sorores  agnatee  vel  cognatse  et  mater 
defunct!  vel  defunctas  supersint,  di- 
midiam  quidem  mater,  alteram  vero 
dimidiam  partem  omnes  sorores 
habeant  Si  vero  matre  superstite  et 
fratre  vel  fratribus  solis,  vel  etiam 
cum  sororibus  sive  legitima  sive  sola 
conationis  jura  habentibus,  intestatus 
quis  vel  intestata  moriatur,  in  capita 
distribuatur  ejus  hereditas. 


5.  The  constitutions  of  former  em- 
perors, relative  to  the  right  of  suc- 
cession, were  partly  favourable  to 
mothers,  and  partly  unfavourable. 
They  did  not  always  give  the  mothers 
the  entire  inheritance  of  their  chil- 
dren, but  in  some  cases  deprived  them 
of  a  third,  which  was  given  to  certain 
agnati;  and  in  other  cases,  doing 
just  the  contrary,  gave  a  third.  But 
it  seems  right  to  us,  that  mothers 
should  receive  the  succession  of  their 
children  without  any  diminution,  and 
that  they  should  be  decidedly  and  ex- 
clusively preferred  before  all  legal 
heirs,  except  the  brothers  and  sisters 
of  the  deceased,  whether  by  the  same 
father  or  simply  cognata.  And  as  we 
have  preferred  the  mother  to  all  other 
legal  heirs,  we  call  all  brothers  and 
sisters,  legal  or  not,  to  the  inherit- 
ance together  with  the  mother,  the 
following  rule  being  observed.  If 
there  are  living  only  sisters  agnates  or 
cognata,  and  the  mother  of  the  de- 
ceased, the  mother  shall  have  one- 
half  of  the  goods,  and  the  sisters  the 
other  half.  But  if  there  are  living 
the  mother,  and  also  a  brother  or 
brothers  only,  or  brothers  and  sis- 
C  C 
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ters,  whether  legal,  or  only  having 
the  rights  of  cognatij  then  the  in- 
heritance of  the  intestate  son  or 
daughter  shall  he  divided  in  capita, 

C.  vi.  56.  7. 

In  the  Code  of  Theodosius  (v.  1.  1),  we  find  two 
constitutions,  one  of  Constantine,  the  other  of  Yalentinian  and 
Valens,  which  were  the  first  hlow  dealt  to  the  Jus  liherorum 
introduced  hy  the  lex  Papia  Poppaa,  By  these  constitutions 
it  was  enacted  that  if  there  were  persons  in  a  certain  degree  of 
agnation  with  the  deceased,  namely,  a  paternal  uncle,  or  a 
paternal  uncle's  son  or  grandson,  or  an  emancipated  brother, 
then  the  mother,  instead  of  excluding  them,  as,  if  she  had  the 
jus  liherorum,  she  would  have  done,  divided  the  inheritance 
with  them,  taking  two-thirds  if  she  had  the  jus  trium  libero- 
rum,  and  one-third  if  she  had  not.  This  enactment  was,  there- 
fore, a  gain  to  those  who  had  not  XhQJus  liherorum,  and  a  loss 
to  those  who  had.  Justinian  did  away  altogether  with  the  jus 
liherorum  and  the  distinctions  founded  upon  it. 

6.  Sed  quemadmodum  nos  matri-  6.  And  as  we  have  thus  taken  care 
has  prospeximus,  ita  eas  oportet  suea  of  the  interests  of  the  mothers,  they 
soholi  consulere :  scituris  eis  quod,  ought  in  return  to  consult  the  welfare 
si  tutores  liberis  non  petierint,  vel  in  of  their  children.  Let  them  know, 
locum  remoti  vel  excusati  intra  an-  then,  that  if  they  neglect,  during  the 
num  petere  neglexerint,  ab  eorum  space  of  a  whole  year,  to  demand  a 
impuberum  morientium  successione  tutor  for  their  children,  or  to  ask  for 
repellentur.  the  appointment  of  a  new  tutor  in  the 

place  of  one  who  has  been  removed 
or  excused,  they  wiU  be  deservedly 
repeUed  from  the  succession  of  the 
children,  if  they  die  before  the  age  of 
puberty. 

D.  xxxviii.  17.  2.  43. 

7.  Licet  antem  vulgo  qusesitus  sit  7.  Although  a  son  or  a  daughter  is 
filius  fiUave,  potest  tamen  ad  bona  born  of  an  uncertain  father,  yet  the 
ejus  mater  ex  Tertulliano  senatus-  mother  may  be  admitted  to  succeed 
consulto  admitti.  to   their  goods  by  the    senatui-am- 

suUum  TertuUianum» 

The  natural  tie  is  all  that  is  regarded  in  this  case ;  this  is  as 
strong  between  the  mother  and  child,  whoever  may  be  the 
father. 
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Tit.  IV.    DE  SENATUS-CONSULTO  ORPHITIANO. 


Per  contrarimn  autem,  nt  liberi  ad 
bona  matram  intestarom  admittan- 
tnr,  senatns  -  consulto  Oipbitiano, 
Orphito  et  Kufo  consnlibus,  effectum 
est,  quod  latum  est  divi  Marci  tempo- 
ribns;  et  data  est  tarn  filio  quam 
filiffi  legitima  bereditas,  etiamsi  alieno 
juri  snbjecti  sunt,  et  prseferuntur 
consanguineis  et  agnatis  defuncts 
matris. 


Beciprocallj  cbildren  are  admitted 
to  the  goods  of  their  intestate  mo- 
thers, by  the  senaius-caruuHum  Orphi- 
tianvm,  made  in  the  consulship  of 
Orphitius  and  Rufus,  in  the  reign  of 
the  Emperor  Marcus  Antoninus.  B7 
this  senaius-consultvm  the  legal  in» 
heritance  is  given  both  to  the  sons 
and  daughters,  although  in  the  power 
of  another,  and  they  are  preferred  to 
the  consanffuinei,  and  to  the  tignati  of 
their  deceased  mother. 


D.  xxxviii.  17.  9 ;  C.vi.  57. 1. 

The  senatus'consultum  Orphitianum  was  made  a.d.  178,  in 
the  time  of  Marcus  Aurelius  and  Commodus.  Previously, 
children  could  not  succeed  to  their  mother,  except  as  cognati. 
But  by  this  aenatus-consultum  they  were  preferred  to  the  con- 
sanguinei,  that  is,  the  agnati  of  the  second  degree,  or,  in  other 
words,  brothers  and  sisters,  natural  or  adoptive,  as  well  as  to  all 
other  agnati.  They  were  not,  however,  preferred  to  the  mother 
of  the  deceased,  who  derived  her  right  of  succession  from  the 
senatus'consultum  Tertulltanum,  but  they  shared  the  inherit- 
ance with  her.  Her  claim  to  share  it  with  them  was,  however, 
subsequently  taken  away  by  a  constitution  (C.  vi.  67.  4),  of 
Oratian,  Yalentinian,  and  Theodosius. 


t  1.  Sed  cum  ex  hoc  senatus-consulto 
nepotes  ad  avise  successionem  le- 
gitimo  jure  non  vocabantur,  postea 
boo  constitutionibus  principalibus 
emendatum  est,  ut  ad  similitudinem 
filiorum  fiUarumque  et  nepotes  et 
neptes  vocentur. 


1.  But  since  grandsons  and  grand- 
daughters were  not  called  by  this 
senatm-consuUum  to  the  legal  succes- 
sion of  their  grandmother,  the  omis- 
sion was  afterwards  suppUed  by  the 
imperial  constitutions,  and  grandsons 
and  granddaughters  were  called  to 
inberit,  just  as  sons  and  daughters 
had  been. 


C.  vi.  56.  0. 


The  constitution  enacting  this  given  in  the  Code  is  one  of 
Yalentinian,  Theodosius,  and  Arcadius. 


2.  Sciendum  autem  est,  ht^usmodi 
successione  quae  a  Tertulliano  et 
Orphitiano  deferuntur,  capitis  demi- 
nutione  non  perimi,  propter  illam 
regulam  qua  novse  hereditates  le- 
gitimie^  capitis  deminutione  non  pe- 


2.  It  must  be  observed,  that  these 
successions,  derived  from  the  senatus- 
consulia  TertuUianum  and  Orphi- 
iianunif  are  not  lost  by  a  capitis  de- 
minvtio.  The  rule  is,  tiiat  legitimate 
inheritances  given  by  the  late  law 

c  c  2 
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reunt,  sed  iUffi  sols  quse  ex  lege  Duo-  are  not  destroyed  by  capitis  deminutio^ 
decim  Tabularum  deferontur.  which  affects  those    only   that  are 

given    by  the   law    of  the  Twelve 

Tables. 

It  is  only  the   minima  capitis  deminutio  which  is  here 

spoken  of.     Any  one  who  sustained  the  maxima  or  minor 

deminutio,  as  he  ceased  to  he  a  citizen^  ceased  to  have  any 
rights  of  succession. 

8.  Novissime  sciendum  est,  etiam  3.  Lastly,  it  must  be  observed,  that 

illos  liberos  qui  vulgo  qusesiti  sunt,  even  children  borne  of  an  uncertain 
ad  matris  hereditatem  ex  hoc  senatus-  father,  are  admitted  by  the  senalus- 
consulto  admitti.  consuUum   Orphiiianum    to    the    in- 

heritance of  their  mother. 

I>.  xxx\dii.  17.  1,  2. 

Justinian  afterwards  altered  this,  so  as  to  exclude  such  chil- 
dren &om  the  inheritance  of  their  mother,  if  she  was  of  high 
rank  (illustris),  or  if  she  had  other  children  horn  in  lawful 
inamage.     (C.  vi.  57.  5.) 

4.  Si  ex  pluribus  legitimis  heredi-  4.    When    there    are  many  legal 

bus  quidam  omiserint  hereditatem,  heirs,  and  some  renounce  the  in- 
vel  morte  vel  alia  causa  impediti  hentance,  or  are  prevented  by  death, 
fuerint  quominus  adeant,  reliquis  qui  or  any  other  cause,  from  accepting  it, 
adierint,  accresdt  illorum  portio;  et  then  the  portions  of  such  persons 
licet  ante  decesserint  qui  adieiint,  ad  accrue  to  those  who  accept  the  in- 
heredes  tamen  eorum  perLinet.  heritance :  and  if  any  of  those  who 

accept  happen  to  die  beforehand,  the 
portions  accrtting  to  them  will  go  to 
their  heurs. 

D.  xxxviii.  16.  9. 

This  paragraph  has  nothing  to  do  with  the  8,  C,  Orphitianum. 
It  refers  to  the  right  of  accrual  enjoyed  hy  all  heredes  legitimi. 
If  any  of  those  called  to  share  an  inheritance  did  not  take  his 
share,  it  was  divided  among  all  those  who  entered  on  the  inhe- 
ritance, and,  if  any  of  those  who  had  entered  died  before 
receiving  the  share  that  accrued  to  him,  this  accruing  share 
passed  to  his  heirs,  his  interest  in  it  having  become  fixed,  and 
made  transmissible  to  his  heirs  by  his  entering  on  the  inherit- 
ance. 

The  following  were  the  principal  changes  in  the  law  of  the 
succession  of  the  agnati.  By  the  law  of  the  Twelve  Tables, 
agnatic  i.  e,  collaterals  in  the  same  civil  family,  succeeded  in 
default  of  sui  heredes.  Subsequently,  different  classes  of  per- 
sons were  allowed  to  rank  as  agnati  who  were  not  so.  I. 
Emancipated  brothers  and  sisters  were  allowed  to  rank  as 
agnati  by  Anastasius,  and  their  children  were  allowed  to  do  so 
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by  Justinian.  2.  Under  Justinian,  a  peculiar  order  of  succes- 
sion was  fixed  on  for  persons  emancipated;  first  came  their 
children;  secondly,  their  brothers  and  sisters;  thirdly,  the 
ascendant  emancipator.  8.  Justinian  placed  uterine  brothers 
and  sisters,  and  their  children,  on  the  same  footing  as  consan- 
guinei  and  their  children.  4.  The  mother  was  allowed  to 
succeed  to  her  children  by  the  senatus-consultutn  Tertullia- 
num,  and  children  to  their  mother  by  the  senatus-consultum 
Orphitianum,  The  mother  had  not  a  definite  place  in  the 
succession,  but  one  varying  according  as  there  were  or  were  not 
certain  other  persons  to  preclude  or  share  her  claim.  If  the 
deceased  child  were  a  daughter,  and  had  left  children,  those 
children  shared  the  inheritance  with  the  mother  until  the  con- 
stitution of  Gratian  (Tit.  4.  pr.),  and  afterwards  were  preferred 
to  her.  If  there  were  no  children,  it  was  necessary  to  consider 
whetlier  the  deceased  was  emancipated ;  if  so,  the  father  or  the 
grandfather,  if  the  grandfather  and  father  were  both  living,  was 
preferred ;  if  not,  or  if  the  deceased  had  been  emancipated,  but 
the  father  was  dead,  brothers  consanguinei,  and,  under  the 
legislation  of  Justinian,  brothers  uterini  (Tit.  2.  4),  were  pre- 
ferred to  the  mother;  sisters  consanguinecB^  and,  under  the 
legislation  of  Justinian,  uterifKB,  shared  with  her.  She  was 
preferred  to  all  more  remote  agnati.  But  if  a  child,  or  the 
father  of  the  deceased,  was  in  a  diflFerent  family  from  the  de- 
ceased, and  there  were  agnati,  the  mother  only  received  her 
share  as  one  of  the  cognati.  (Tit.  3.  3.)  5.  Grandchildren 
succeeded  to  their  grandmother  by  a  constitution  of  Valentinian, 
Theodosius,  and  Arcadius.     (Tit.  4.  1.) 

There  were  also  two  other  points,  besides  the  admission  of 
these  persons  excluded  by  the  strict  definition  of  agnati,  in 
which  the  law  underwent  alterations.  First,  the  Twelve  Tables 
made  no  distinction  of  sex  in  the  agnati;  the  prudentes 
limited  the  succession  of  females  to  the  second  degree.  Justi- 
nian restored  the  law  of  the  Twelve  Tables  on  this  point,  and 
permitted  no  distinction  of  sex.  (Tit.  2.  3.)  Secondly,  under 
the  law  of  the  Twelve  Tables,  there  was  no  devolution  among 
the  agnati;  if  the  nearest  refused,  the  more  remote  could  not 
come  in  their  place ;  Justinian  permitted  such  a  devolution  to 
take  place.     (Tit.  2.  7.) 
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Tit.  V.    DE  SUCCESSIONE  COGNATOBUM. 

Post   Buos  heredes,  eosqne  qaos  After  the  sui  hertdn  and   those 

inter  suos  heredes  praetor  et  constitu-  whom  the  praetor  and  the  constitu- 

tiones  vocant,  et  post  legitimos,  quo-  tions  call  to  inherit  among  the  mi 

rum  numero  sunt  agnati,  et  hi  quos  heredes,  and  after   the    legal  heirs, 

in  locum  agnatorum  tarn  supra  dicta  that  is  the  agnaii  and  those  whom 

senatus-consulta  quam  nostra  erexit  the  ahoye-iHentioned  senaius-^^onsuUa 

constitution  proximos  oognatos  praetor  and    our    constitution    have  placed 

▼ocat.  among  the  agnatic  the  praetor  calls 

the  nearest  cognati. 

D.  xzxTiii.  15. 1 ;  D.  xxxviii.  7.  2.  4. 

The  law  of  the  Twelve  Tables  recognised  only  the  succession 
of,  (J)  8ui  heredes :  (2)  agnati ;  {^)  gentiles.  If  there  were 
no  gentiles,  the  inheritance  lapsed  to  the  state.  In  plebeian 
families,  or  rather  in  such  plebeian  families  as  were  not  paits  of 
a  plebeian  gens,  if  there  were  no  agnati,  the  inheritance  would 
lapse  at  once. 

The  subject  of  gentilitas  is  too  obscure,  and  repays  investi- 
gation too  little,  to  permit  us  to  enter  into  the  subject  here.  We 
know  that  the  original  notion  of  gentiles  was  that  of  members 
of  some  pure  uncorrupted  patrician  stock,  though  not  necessa- 
rily of  the  same,  but  bearing  the  same  name,  and  having  the 
same  sacra,  (See  Introd.  sec.  6.)  We  also  know  that  freed- 
men  and  clients  of  gentiles  were,  in  some  degree,  considered  as 
themselves  gentiles ;  probably  if  their  property  wasnot  claimed 
by  their  patron,  it  went  to  the  members  of  his  gens,  but  they 
had  not  any  claim  on  the  property  of  any  other  gentilis.  We 
know  also  that  there  were  plebeian  gentes,  formed  probably  by 
the  marriage  of  a  patrician  with  a  plebeian  before  the  plehs 
received  the  connuhium.  Members  of  plebeian  gentes  would, 
of  course,  have  the  rights  of  gentilitas  towards  other  members 
of  the  same  plebeian  gens,  but  whether  they  had  them  towards 
the  members  of  the  patrician  gens,  from  which  they  were  an 
oflfset,  is  much  more  doubtful.  (See  Introd.  sec.  9.)  Of  the 
mode  in  which  the  gentiles  took  the  inheritance,  we  know  no- 
thing, nor  at  how  late  a  period  of  history  the  gentes  were  still 
really  in  existence.  Gaius  (iii.  17)  treats  the  subject  as  one  of 
mere  antiquarian  interest.  Probably  at  the  time  of  the  praetors' 
legislation  there  were  few  families  that  could  boast  a  descent 
sufficiently  pure  and  accurately  known  to  satisfy  the  requisites 
of  gentilitas.  At  any  rate,  the  praetors  felt  themselves  at 
liberty  to  favour,  in  every  way,  the  tie  of  blood,  and  they 
accordingly  called  the  cognati  to  the  succession. 
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r  1.  Qua   parte   nataralis    cognatio  1.  It  is  the  natural   relationship 

spectatur;  nam  agnati  capite  demi-  that  is  here  looked  to;  thus  agnati 
nuti,  qoique  ex  his  progeniti  sunt,  who  have  undergone  a  capitis  demi- 
ex  lege  Duodecim  Tabulanim  inter  nuiio  and  their  descendants,  are  not 
legitimes  non  habentur,  sed  a  pr»-  included  among  the  legal  heirs  by 
tore  tertio  ordine  vocantur.  Exceptis  the  law  of  the  Twelve  Tables,  but 
Bolis  tantummodo  fratre  et  sorore  they  are  called  by  the  praetor  in  the 
emancipatis,  non  etiam  liberis  eorum,  third  order.  We  must  except  an 
quos  lex  Anastasiana  cum  fratribus  emancipated  brother  or  sister,  but 
integri  juris  constitutis  vocat  quidem  not  their  children.  For  the  law  of 
ad  legitimam  fratris  hereditatem  sive  Anastasius,  calling  an  emancipated 
sororis,  non  sequis  tamen  partibus,  brother  or  sister  together  with  bro- 
sed  cum  aliqua  diminutione  quam  thers  whose  rights  still  exist  un- 
facile  est  ex  ipsius  constitutionis  altered,  to  the  legal  succession  of 
verbis  colligere.  Aliis  vero  agnatis  their  brother  or  sister,  not,  indeed, 
inferioris  gradus,  licet  capitis  demi-  giving  them  an  equal  share,  but  mak- 
nutionem  pass!  non  sunt,  tamen  eos  ing  a  deduction  set  forth  in  the  con- 
anteponit,  et  procul  dubio  cognatis.  stitution,  prefers  them  to  all  agnati 

of  an  inferior  degree,  even  though 
these  agnati  have  undergone  no  capitis 
deminutiot  and,  of  course,  prefers  them 
to  all  cognaii, 

Gii.  iii.  21.  27 ;  C.  v.  30.  4. 

We  have  already  spoken  of  this  lex  Anastasiana  in  the  note 
to  Tit.  2.  4,  and  noticed  the  constitution  of  534,  by  which 
Justinian  admitted  as  agnati  the  children  of  emancipated 
brothers  and  sisters,  and  did  away  with  the  deduction  mentioned 
in  the  text,  namely,  that  of  one-fourth. 

2.  Hos'  etiam  qui  per  feminini  2.  Collateral  relations  united  only 
sexus  personas  ex  transverse  cogna-  by  the  female  line,  are  also  called  by 
tione  junguntur,  tertio  gradu  proxi-  the  pwetor  in  the  third  order  of  suc- 
mitatis  nomine  prsetor  ad  succes-  cession,  according  to  their  proximity, 
sionem  vocat 

Gai.  iii.  30. 

3.  Liberi  quoque  qui  in  adoptiva  3.  Children,  who  are  in  an  adop- 
familia  sunt,  ad  naturalium  paren-  tive  family,  are  likewise  called  in  the 
tium  hereditatem  hoc  eodem  gradu  third  order  of  succession  to  the  in- 
vocantur.  heritance  of  their  natural  parents. 

Gat.  iii.  31. 

Justinian's  change  in  the  law  of  adoption  left  the  adoptive 
child,  unless  adopted  by  an  ascendant,  in  his  natural  family, 
and,  therefore,  he  could  come  in  as  a  suus  heres,  or  a^natus, 
and  not  merely  as  a  co^natus.  But  the  text  would  still  be 
applicable  to  persons  sui  Juris,  who  arrogated  themselves. 

4.  Yulgo  qusBsitos  nullum  habere  4.  It  is  manifest,  that  children 
agnatum  manifestum  est,  cum  ag-  bom  of  an  uncertain  father  have  no 
natio  a  patre  cognatio  a  matre  sit:  agnati,  inasmuch  as  agnation  pro- 
hi  autem  nullum  patrem  habere  in-  ceeds  from  the  father,  cognation  from 
telliguntur.   Eadem  ratione  nee  inter  the  mother,  and  such  children  are 
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86  quidem  possunt  yideri  consan- 
gainei  essci  quia  oonsangnunitatis 
jus  species  est  agnationis;  tantum 
igitur  cognati  sunt  sibi,  sicut  et 
matris  cognatis.  Itaque  omnibus 
istis  ea  parte  competit  bononun  pos- 
sessiOi  qua  proximitatis  nomine  c(^- 
nati  Tocantur. 


looked  upon  as  having  no  father. 
And,  for  the  same  reason,  consan- 
guinity cannot  be  said  to  subsist  be- 
tween these  children,  because  con- 
sanguinity is  a  species  of  agnation. 
They  can,  therefore,  only  be  allied  to 
each  other  as  cognati,  by  being  re- 
lated by  their  mother;  and  it  is  for 
this  reason  that  all  sudi  children  are 
admitted  to  the  possession  of  goods, 
which  calls  the  cognati  according  to 
their  degree  of  proximity. 


D.  xzxviii.  8.  2.  4. 


5.  Hoc  loco  et  illud  necessario  ad- 
monendi  sumus,  agnationis  quidem 
jure  admitti  aliquem  ad  hereditatem, 
etsi  deoimo  gradu  sit,  sive  de  lege 
Duodecim  Tabularum  queeramus,  sive 
de  edicto  quo  praetor  legitimis  heredi- 
bus  daturum  bonorum  possessionem 
pollicetur.  Proximitatis  vero  nomine 
iis  solis  praetor  promittit  bonorum 
possessionem,  qui  usque  ad  sextum 
gradum  cognationis  sunt,  et  ex  sep- 
timo  a  sobrino  sobrinaque  nato  na- 
tseve. 


5.  Here  we  may  observe,  that  by 
right  of  agnation  any  one  may  be  ad- 
mitted to  inherit  although  in  the 
tenth  degree,  both  by  the  law  of  the 
Twelve  Tables,  and  by  the  edict  in 
which  the  praetor  promises  that  he 
wiU  give  the  possession  of  goods  to 
the  legal  heirs.  But  the  prsetor  pro- 
mises the  possession  of  goods  to  cog- 
nati according  to  their  proximity  only 
as  far  as  the  sixth  degree  of  cogna- 
tion, and  in  the  seventh  degree  to 
those  cognati  who  are  the  children  of 
a  second  cousin. 


D.  xxxviii.  16.  2.  2.  4;  D.  xxxviii.  8. 1.  3  ;  D.  xxxviii.  8.  9. 

The  agnati  were  not  limited  by  the  tenth  degree.  This 
degree  is  only  given  as  an  instance  of  how  far  the  succession 
might  go.  But  the  sixth  degree  was  the  limit,  with  the  excep- 
tion given  in  the  text,  of  the  succession  of  cognati. 


Tit.  VI.    DE  GBADIBUS  COGNATIONIS. 


Hoc  loco  necessarium  est  exponere 
quemadmodum  gradus  cognationis 
numerentur:  quare  in  primis  ad- 
monendi  sumus  cognationem  aliam 
supra  numerari,  aliam  infra,  aliam 
ex  transverso,  quee  etiam  a  latere  di- 
citur.  Superior  cognatio  est  paren- 
tium,  inferior  liberorum,  ex  trans- 
verso fratrum  sororumve,  eorumque 
qui  quseve  ex  his  progenerantur,  et 
convenienter  patrui  amitae,  avunculi, 
materterae.  Et  superior  quidem  et 
inferior  cognatio  a  primo  gradu  in- 


It  is  necessary  to  explain  here 
how  the  degrees  of  cognation  are 
computed;  and  first  we  must  ob- 
serve, that  one  cognation  is  reckoned 
by  ascending,  a  second  by  descend- 
ing, and  a  third  by  going  transversely, 
or,  as  it  is  also  called,  collaterally. 
The  cognation  reckoned  by  ascending 
is  that  of  ascendants ;  that  reckoned 
by  descending  is  that  of  descendants ; 
that  reckoned  transversely  is  that  of 
brothers  and  sisters,  and  their  issue, 
and  consequently  that  of  uncles  and 
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cipit;  at  ea  qnss  ex  transTeiso  nume- 
ratoTy  a  secundo. 


aunts,  idiether  paternal  or  maternal. 
In  tbe  ascending  and  descending  cog- 
nation the  nearest  cognaius  is  in  the 
first  degree;  in  the  transYerse,  the 
nearest  is  in  the  second. 
B.  xxxYiii.  10. 1.  pr.  and  1. 

1.  Primo  grada   est  supra  pater  I.  In  the  first  degree  are,  ascend- 

mater,  infira  filius  filia.  ing,  a  father  or  a  mother ;  descend- 

ing, a  son  or  a  daughter. 
D.  xxxviii  10.  1.  8. 


2.  Secundo,  supra  avus  avia,  infra 
nepos  neptis,  ex  transYorso  frater 
soror. 


2.  In  the  second  degree  are,  as- 
cending, a  grandfather  or  a  grand- 
mother; descending,  a  grandson  or 
granddaughter;  on  the  collateral 
line,  a  brother  or  a  sister. 
D.  xxxYui.  10.  1.  4. 


3.  Tertio,  supra  proaYus  proaYia, 
infra  pronepos  proneptis,  ex  trans- 
Yerso  fratris  sororisque  filius  filia,  et 
couYenienter  patruus  amita,  aYuncu- 
lus  matertera.  Patruus  est  frater 
patris  qui  grsece  irarp^s  Yocatur; 
aYunculus  est  frater  niatris,  qui  apud 
Graeeoa  proprie  firfrp^os  et  promis- 
cue  B^ios  dicitur.  Amita  est  patris 
soror,  matertera  Yoro  matris  soror: 
utraque  deux,  yoI  apud  quosdara  TrjBig 
appellatur. 


8.  In  the  third  degree  are,  as- 
cending, a  great-grandfather  or  a 
great-grandmother ;  descending,  a 
great-grandson  or  great-granddaugh- 
ter;  on  the  collateral  line,  the  son 
or  daughter  of  a  brother  or  sister; 
and  so  accordingly  are  an  uncle  or 
an  aunt,  whether  paternal  or  mater- 
nal. Patruus  is  a  father's  brother, 
called  in  Greek  narp^s;  avuncuhu 
is  a  mother's  brother,  in  Greek  fjoj- 
Tp^s;  Beiog  is  applied  indifferently 
to  either;  amita  is  a  father's  sister, 
matertera  a  mother's  sister,  and  each 
is  called  in  Greek  $€ia,  indifferently, 
and  sometimes  rrfBlf, 

D.  xxxYiii.  10.  1.  &;  D.  xxxYiii.  10. 10.  14. 

Schraeder  substitutes  in  the  text  Trdr^a^  and  /j^Hfog,  which 
are  the  forms  used  in  classical  Greek. 


4.  Quarto  gradu,  supra  abaYus  aba- 
sia, infra  abnepos  abneptis,  ex  trans- 
Yerse fratris  sororisque  nepos  neptis, 
et  oonYenienter  patruus  magnus  amita 
magna,  id  est,  avi  frater  et  soror; 
item  aYunculns  magnus  et  matertera 
magna,  id  est,  aYie  frater  et  soror ; 
oonsobrinus  consobrina,  id  est,  qui 
qusBYe  ex  fratribus  aut  sororibus  pro- 
generantor.  Sed  quidam  recte  con- 
sobrinos  eos  proprie  dici  pntant,  qui 
ex  duabus  sororibus  progenerantur, 
quasi  consoroiinos ;  eos  Yero  qui  ex 
duobus  fratribus  progenerantur,  pro- 
prie fratres  patmeles  Yocaii :  si  autem 
ex  duobus  fratribus  filie  nascuntur, 
sorores  patmeles  appellari;    at  eos 


4.  In  the  fourth  degree  are,  as- 
cending, a  great-great-grandfather, 
or  a  great-great-grandmother;  de- 
scending, a  great-great-grandson,  or 
a  great-great-granddaughter;  in  the 
collateral  line,  the  grandson  or  the 
granddaughter  of  a  brother  or  a 
sister ;  as  also,  a  great-nnole  or  great- 
aunt,  paternal,  that  is,  the  brother  or 
sister  of  a  grandfather;  or  maternal, 
that  is,  the  brother  or  sister  of  a 
grandmother ;  and  first  cousins,  that 
is,  the  children  of  brothers  or  sis- 
ters ;  but  to  speak  strictly,  according 
to  some,  it  is  the  children  of  sisters 
that  are  properly  called  c&ruobrini,  as 
if  consororini;  the  children  of  bro- 
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qui  ex  fratre  et  sorore  propagantttr, 
amitinos  propria  dici.  Amitsd  tnie 
filii  consobrinmn  te  appellant,  ta 
illoB  amitinos. 


then  are  properly  >a<re«  patruela^  if 
males  ;  sorares  patruelesj  if  females; 
the  children  of  a  brother  and  of  a 
sister  are  properly  amitini;  the  chil- 
dren of  your  amita  (aunt  by  the 
father's  side)  call  you  caruobrinusj 
and  you  call  them  amUinu 


D.  xxxviii.  10.  I.  6. 


We  see,  from  the  concluding  words  of  this  paragraph,  that 
consobrinus  was  used  in  another  sense  than  its  strict  one  of 
"  one  of  the  children  of  two  sisters." 


5.  Quinto,  supra  auvus  atavia,  in- 
fira  adneptos  adnepUd,  ex  transverso 
fratris  sororisque  pronepos  proneptis, 
et  convenienter  propatruus  proamita, 
id  est,  proavi  frater  et  soror;  pro- 
avunculas  promatertera,  id  est,  pro- 
avisB  frater  et  soror.  Item  fratris  pa- 
truelis  sororis  patruelis,  consobrini 
consobrinse,  amitini  amitinsB  filius 
fllia,  propior  sobrino  sobrina.  Hi 
sunt  patrui  magni  amitsB  magnse, 
ayunculi  magni  matertere  magnea 
filius  filia. 


5.  In  the  fifth  degree,  are,  ascend- 
ing, a  great-grandfather's  grand- 
father, or  a  great-grandfather's  grand- 
mother; descending,  a  great-grand- 
son, or  a  great-granddaughter,  of  a 
grandson  or  a  granddaughter ;  in  the 
collateral  line,  a  great-grandson  or 
great-granddaughter  of  a  brother  or 
sister,  as  also  a  great-grandfather's 
brother  or  sister,  or  a  great-grand- 
mother's brother  or  sister ;  also,  the 
son  or  daughter  of  a  first  cousin, 
that  is,  of  A  frater  or  soror  pairuelisy 
of  a  cofisobrinu»  or  eonsobrina,  or  of 
an  amitinus  or  amitina ;  also,  cousins 
ivho  precede  by  a  degree  second 
cousins,  that  is,  the  son  or  daughter 
of  a  great-unde  or  great-aunt,  pater- 
nal or  maternal. 

D.  xxxviii.  10.  1.  7. 

Propior  sobrino  is,  to  use  the  exact  equivalent,  a  first  cousin 
once  removed.  He  is  one  degree  nearer  {propior)  than  a 
sobrinus  or  second  cousin. 


6.  Sexto  gradu,  supra  tritavus  tri- 
tavia,  infra  trinepos  trineptis,  ex 
transverse  fratris  sororisque  abnepos 
abneptis,  et  oonvenienter  abpatmus 
abamita,  id  est,  abavi  frater  et  soror, 
abavunculus  abmatertera,  id  est,  ab- 
aviiB  firater  et  soror.  Item  sobrini 
sobrinseque,  id  est,  qui  quaBve  ex  fra- 
tribus  vel  sororibus  patnielibus  vel 
eonsobrinis  vel  amitinis  progeneran- 
tur. 


6.  In  the  sixth  degree  aze,  ascend- 
ing, a  great-grandfather's  great-grand- 
father, or  a  great-grandfather's  great- 
grandmother;  descending,  the  great- 
grandson  or  great-granddaughter  of 
a  great-grandson  or  a  great-grand- 
daughter; in  the  collateral  line,  a 
great-great-grandson  or  a  great-great- 
granddaughter  of  a  brother  or  sister; 
as  also,  a  great-great-grandfather's 
brother  or  sister,  and  a  great-great- 
grandmother's  brother  or  sister;  also, 
second  cousins,  that  is,  the  sons  and 
daughters  of  first  cousins  in  general, 
whether  the  first  cousins  are  sprung 
from  two  brothers  or  two  sisters,  or 
a  brother  and  a  sister. 
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D.  zxzYiii.  10.  8. 


The  nomenclature  proper  to  the  di£ferent  degrees  stops  here^ 
because  the  sixth  degree  was  the  limit  of  cognation. 


7.  Hactenus  ostendisse  sufficiet, 
qaexDadmodum  grados  cognationis 
.  nnmerentur ;  namque  ex  his  palam 
est  intelligere  qaemadmodum  ulte- 
riores  qnoque  grados  namerare  de- 
beamns,  quippe  semper  generata 
quaeqne  persona  gradum  a^iciat :  at 
longe  facilins  sit  re'spondere  quoto 
quisque  g^rada  sit,  quam  propria  cog- 
nationis appellatione  qaemquam  de- 
notare. 


7.  It  is  sufficient  to  have  shown 
thus  far,  how  degrees  of  cognation 
are  reckoned;  and,  from  the  exam- 
ples given,  the  more  remote  degrees 
may  be  computed;  for  each  gene- 
ration always  adds  one  degree;  so 
that  it  is  much  easier  to  determine 
in  what  degree  any  person  is  related 
to  another,  than  to  denote  such  per- 
son by  his  proper  term  of  cognation. 


D.  xxxviii.  10.  10.  9. 


8.  Agnationis  quoque  gradus  eo- 
dem  modo  numerantur. 

9.  Sed  cum  magis  Veritas  oculata 
fide  quam  per  aures  animis  hominum 
infigitnr,  ideo  necessarium  duximus 
post  narrationem  graduum  etiam  eos 
prsBsenti  libro  inscribi,  quatenus  pos- 
sint  et  auribus  et  oculorum  inspec- 
tione  adolescentes  perfectissimam 
graduum  doctrinam  adipisci. 


8.  The  degrees  of  agnation  are 
reckoned  in  the  same  manner. 

9.  But  as  truth  is  fixed  in  the 
mind  much  better  by  the  eye  than  by 
tlie  ear,  we  have  thought  it  necessaiy 
to  subjoin,  to  the  account  given  of 
the  degrees,  a  table  of  them,  that  the 
young  student,  both  by  hearing  and 
by  seeing,  may  gain  a  perfect  know- 
ledge of  them. 


Justinian  intended  that  a  scheme  of  relationship  should  be 
here  inserted ;  but  as  the  degrees  of  relationship  are  sufficiently 
obvious,  it  is  scarcely  necessary  to  place  a  scheme  before  the 
eyes  of  the  modem  reader. 


10.  lUud  certum  est,  ad  serviles 
cognationes  iUam  partem  edicti,  qua 
proximitatis  nomine  bonomm  pos- 
sessio  promittitur,  non  pertinere; 
nam  nee  ulla  antiqua  lege  talis  cog- 
natio  computabatur.  Sed  nostra  oon- 
stitutione  quam  pro  jure  patronatus 
fecimus  (quod  jus  usque  ad  nostra 
tempora  satis  obscurum  atque  nube 
plenum  et  undique  conftisum  fuerat) 
et  hoc  humanitate  suggerente  con- 
cessimus,  ut  si  quis  in  servili  con- 
sortio  constitutus  liberum  vel  liberos 
habuerit  sive  ex  libera  sive  ex  servilis 
conditionis  muliere,  vel  contra  serva 
mnlier  ex  libero  vel  servo  habuerit 
liberos  oiiyuscumque  sexus,  et  ad 
libertatem  his  pervenientibus,  et  ii 
qui  ex  servili  ventre  nati  sunt  liber- 
tatem meruerunt,  vel  dum  mulieres 
liberse  erant,  ipsi  in  servitute  eos 
habuerunt,  et  poitea  ad  libertatem 
pervenenint:  ut  hi  onines  ad  suc- 


10.  It  is  certain,  that  the  part  of 
the  edict,  in  which  the  possession  of 
goods  is  promised  according  to  the 
degree  of  proximity,  does  not  apply 
to  servile  cognation,  which  was  not 
recognised  by  any  ancient  law.  But, 
by  our  constitution  concerning  the 
right  of  patronage,  a  right  hitherto 
so  obscure,  so  cloudy  and  confused, 
we  have  enacted,  from  a  feeling  of 
humanity,  that  if  a  slave  shall  have  a 
child  or  children,  either  by  a  free 
woman  or  a  slave,  and  reciprocally  if 
a  female  slave  shall  have  a  child  or 
children  of  either  sex,  by  a  freeman 
or  a  slave,  then  if  the  father  and 
mother  are  enfranchised,  and  the 
children,  whose  mother  was  a  slave, 
become  also  free,  or  if  the  children  of 
a  free  mother  have  a  slave  as  father, 
and  this  slave  afterwards  attain  hia 
freedom,  these  children  shall  all  suc- 
ceed to  their  father  or  mother,  the 
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cesaionem  patris  vel  xnatris  veniant, 
patronatus  jure  in  hac  parte  sopito. 
Hos  enim  liberos,  non  solum  in  suo- 
rum  parentium  successionem,  sed 
etiam  alteram  in  alterius  mutuam 
successionem  vocavimus :  ex  ilia  lege 
specialiter  eos  vocantes,  sive  soli  in- 
Teniantur  qui  in  servitute  nati  et 
postea  manumissi  sunt,  sive  una  cum 
aliis  qui  post  libertatem  parentium 
ooncepU  sunt,  sive  ex  eodem  patre 
Tel  ex  eadem  matre,  sive  ex  aliis,  ad 
similitudinem  eorum  qui  ex  justis 
nuptiis  procreati  sunt. 


right  of  patronage  in  this  case  lying 
dormant.  And  we  have  called  these 
children  to  succeed  not  only  to  their 
parents,  but  also  mutually  to  each 
other,  and  that  whether  they  have 
all  been  bom  in  servitude  and  after- 
wards enfranchised,  or  whether  they 
succeed  with  others  who  were  con- 
ceived after  the  enfranchisement  of 
their  parents;  and  also  whether  they 
have  all  the  same  father  and  mother, 
or  have  a  different  father  or  mother; 
exactly  as  would  be  the  case  with  the 
issue  of  parents  legally  married. 


D.  xxxviii.  8.  1,  2. 

Not  even  in  the  case  of  emancipated  slaves  did  the  law  recog- 
nise the  claims  of  the  kin  of  the  slave  to  succeed  to  him ;  all 
went  to  the  patron  if  there  were  no  sui  heredes. 


11.  Eepetitis  itaque  omnibus  quro 
jam  tradidimus,  apparet  non  semper 
eos  qui  parera  gradum  cognationis 
obtinent,  pariter  vocari;  eoque  am- 
plius  ne  eum  quidem  qui  proximior 
sit  cognatus,  semper  potiorem  esse. 
Gum  enim  prima  causa  sit  suorum 
heredum  et  eorum  quos  inter  sues 
heredes  jam  enumeravimus,  apparet 
pronepolem  vel  abnepotem  defuncti 
potiorem  esse  quam  fratrem  aut 
patrem  matreraque  defuncti;  cum 
fljioqnin  pater  quidem  et  mater  (ut 
supra  quoque  tradidimus)  primum 
gradum  cognationis  obtineant,  frater 
vero  secundum,  pronepos  autem  tertio 
gradu  sit  cognatus,  et  abnepos  quarto. 
Neo  interest  in  potestate  morientis 
fuerit,  an  non,  quod  vel  emancipatus 
vel  ex  emancipate,  aut  feminino  sexu 
propagatus  est 


11.  To  recapitulate  what  we  have 
said  on  this  subject,  it  appears  that 
those  who  are  in  the  same  degree  of 
cognation  are  not  always  called 
equally  to  the  succession;  and  fur- 
ther, Uiat  even  the  nearest  in  degree 
of  cognation  is  not  always  preferred. 
For,  as  the  first  place  is  given  to  sui 
heredes,  and  to  those  who  are  num. 
bered  with  them,  it  is  evident  that 
the  great-grandson  or  great- greats 
grandson  is  preferred  to  the  brother 
or  even  the  father  or  mother  of  the 
deceased,  although  a  father  and 
mother  ( as  we  have  before  observed) 
are  in  the  first  degree  of  cognation, 
a  brother  in  the  second,  a  greats 
grandson  in  the  third,  and  a  great- 
great-grandson  in  the  fourth ;  neither 
does  it  make  any  difference  whether 
the  descendants  were  under  the  power 
of  the  deceased  at  the  time  of  his 
death,  or  out  of  his  power,  either  by 
being  themselves  emancipated,  or  by 
being  the  children  of  those  who  were 
80,  nor  whether  they  were  descended 
by  the  female  line. 


D.  xxxviii.  10. 1,  2. 


12.  Amotis  quoque  suis  heredibus, 
et  quoB  inter  buos  heredes  vocari  dixi- 
mas,  agnatus  qui  integram  jus  ag- 
nationis  habet,  etiamsi  longissimo 
gradu  sit,  plerumque  potior  habetur 
quam  proximior  cognatus;  nam  pa- 


12.  But,  when  there  are  no  «iii 
hereies,  nor  any  of  those  who  are 
called  with  them,  then  an  agnatus 
who  has  retained  his  full  rights, 
although  he  be  i»  the  most  distant 
degree,  is  generally  preferred  to  a 
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tmi  nepos  vel  pronepos  avunculo  yel 
materterffi  prefertar.  Totiens  igitur 
dicimus,  ant  potiorem  haberi  earn 
qui  proximiorem  gradnm  cognationis 
obtinet,  aut  pariter  vocari  eos  qui 
oognati  sunt,  qnotiens  neque  suo- 
rum  beredum  jure  quique  inter  bugs 
beredes  sunt,  neque  agnationis  jure 
aliquis  prffiferri  debeat,  secundum  ea 
quae  tradidimus.  Ezceptis  fratre  et 
sorore  emancipatis,  qui  ad  suoces- 
sionem  fratrum  vel  sororum  Tocantur ; 
qui  et  si  capite  deminuti  sunt,  tamen 
pneferuntur  ceteris  ulterioris  gradus 
agnatis. 


cognaius  in  a  nearer  degree;  thus  the 
grandson  or  great-grandson  of  a 
paternal  uncle  is  preferred  to  a  ma- 
ternal uncle  or  aunt.  Thus,  when 
we  say  that  the  nearest  in  degree  of 
cognation  is  called  to  the  succession, 
or  if  there  be  many  in  the  same  de- 
gree, that  they  are  all  called  equally, 
we  only  say  so  because  there  are  no 
9ui  heredes,  nor  any  of  those  who  are 
called  with  them,  nor  any  one  who 
ought  to  be  preferred  by  right  of 
affnaiio,  according  to  the  principles 
we  have  laid  down.  And  we  must 
notice  the  exception  made  in  the 
case  of  an  emancipated  brother  and 
sister  who  are  called  to  the  succes- 
sion of  their  brothers  and  sisters: 
for,  although  they  have  suffered  a 
capitis  deminutiOf  they  are  neverthe- 
less preferred  to  all  c^ati  of  a  more 
remote  degree. 


GAi.iii.  27.  29;  C.  v.  80.  40. 


Tit.  VII.    DE  SUCCESSIONE  LIBEETOBUM. 


Nunc  de  libertorum  bonis  videa- 
mus.  Olim  itaque  licebat  liberto 
patronum  suum  impune  testamento 
preterire ;  nam  ita  demum  lex  Duo- 
decim  Tabularum  ad  hereditatem 
liberti  Tocabat  patronum,  si  intes- 
tatus  mortuus  esset  libertus  nullo 
suo  herede  relicto:  itaque  intestato 
quoque  mortuo  liberto,  si  is  suum 
heredem  reliquisset,  pati'ono  nihil  in 
bonis  ejus  juris  erat.  Et  si  quidem 
ex  naturalibus  liberis  aliquem  suum 
heredem  reliquisset,  nulla  videbatur 
querela ;  si  vero  adoptivus  filius  fuis- 
set,  aperte  iniquum  erat  nihil  juris 
patrono  superesse. 


We  will  now  speak  of  the  succes- 
sion for  freedmen.  A  freedman 
might  formerly,  with  impunity,  omit 
in  his  testament  any  mention  of  his 
patron,  for  the  law  of  the  Twelve 
Tables  called  the  patron  to  the  in- 
heritance only  when  the  freedman 
died  intestate  without  leaving  any 
8UUS  heres.  Therefore,  though  he 
had  died  intestate,  yet  if  he  had  left 
a  8UUS  hereSf  the  patron  had  no  daim 
upon  his  estate.  And  when  the  suus 
here»  was  a  natural  child  of  the  de- 
ceased, the  patron  had  no  cause  of 
complaint;  but  when  the  »um  here» 
was  only  an  adopted  son,  it  was  mani- 
festly unjust  that  the  patron  should 
have  no  claim. 

Gai.  id.  39,  40. 

The  law  of  the  Twelve  Tables  regulated  the  succession  to 
enfranchised  slaves  as  follows:  an  enfranchised  slave  had  no 
agnati,  for  he  belonged  to  no  civil  family ;  but  he  might  marry 
and  found  a  family  of  his  own,  and  then  his  children  would  be 
his  8ui  heredes^  or  he  might  gain  sui  heredeB  by  adoption.   If  he 
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died  intestate,  his  sui  heredes  succeeded  to  him ;  and  in  default 
of  8ui  heredes,  the  patron,  or,  if  the  patron  were  dead,  the  children 
of  the  patron,  took  the  place  of  agnati  and  received  the  inheri- 
tance. The  enfranchised  slave  had,  however,  full  power  to  make 
a  testament,  and  might  pass  over  hoth  his  own  sui  heredes  and 
his  patron.  A  femde  slave,  however,  if  emancipated,  could  not 
exclude  the  patron  from  her  inheritance ;  for  she  could  have  no 
sui  heredes,  being  a  woman ;  and  as  she  was  always,  on  account 
of  her  sex,  considered  under  the  tutela  of  her  patron,  she  was 
incapable  of  making  a  testament  unless  with  the  consent  of  her 
patron.     (Ulp.  Reg.  29.  % ;  Gai.  iii.  43.) 

1.  Qua  de  causa,  postea  prsetoris  1.  This  unfairness  in  the  law  was 

edicto  hseo  juris  iniquitas  emendata  therefore  afterwards  amended  by  the 

est    Sive  enim  faciebat  testameDtum  edict  of  the  praetor.     Every  freed- 

libertus,  jubebatur  ita  testari  ut  pa-  man  who  made  a  testament  was  oom- 

trono  partem  dimidiam  bonorum  su-  manded  to  make  such  a  disposition 

orum  relinqueret,  et  si  aut  nihil  aut  of  his  property  as  to  leave  one-half 

minus  parte  dimidia  reliquerat,  daba-  to  his  patron ;  and,  if  the  testator 

tur  patrono  contra  tabulas  testament!  left  him  nothing,  or  less  than  a  half, 

partis  dimidisB  bonorum  possessio ;  then  the  possession  of  half  was  given 

sive  intestatus  moriebatur  suo  herede  to  the  patron  contra  tabulas.    And  if 

relicto  filio  adoptivo,  dabatur  eeque  a  freedman  died  intestate,  leaving  an 

patrono  contra  hunc  suum  heredem  adopted  son  as  his  suus  heres,  still  the 

partis  dimidise    bonorum  possessio.  possession  of  a  half  was  given  to  the 

Prodesse  autem  liberto  solebant  ad  patron.    But  the  patron  was  excluded 

excludendum  patronum  naturales  li-  by  the  natural  children  of  a  freedman, 

beri,  non  solum  quos  in  potestate  not  only  by  those  in  his  power  at  the 

mortis  tempore  habebat,  sed  etiam  time  of  his  death,  but  by  those  chil- 

emancipati  et  in  adoptionem  dati,  si  dren  also  who  had  been  emancipated, 

modo  ex  aliqua  parte  scripti  heredes  or  given  in  adoption,  provided  that 

erant,  aut  pneteriti    contra  tabulas  they  were  instituted  heirs  for  any 

bonorum  possessionem  ex  edicto  pe-  part,  or,  in  case  they  were  omitted, 

tierant ;  nam  exheredati  nullo  modo  had  demanded  the  possession  contra 

repellebant  patronum.  tabulas^  under  the  praetorian  edict. 

For  disinherited  children  did  not  ever 
exclude  the  patron. 

Gai.  iii.  41. 

The  preetor  considered  it  hard  that  a  testament,  or  sui  heredes 
gained  hy  adoption,  or  hy  the  marriage  of  a  wife  in  manu, 
should  exclude  the  patron.  This  was  to  exclude  him  hy  purely 
voluntary  acts  of  the  slave.  If  the  slave  had  children  really 
horn  to  him,  that  constituted  a  good  reason  why  the  patron 
should  he  excluded,  and  in  this  case  the  preetor  did  not  inter- 
fere. It  is  to  he  ohserved  that  the  preetor  left  the  law  as  it  was 
if  it  was  apatrona,  or  a  female  child  of  the  patronus,  who  was 
excluded  (Gai.  iii.  49 ;  Ulp.  Reg.  29.  4) ;  hut  by  the  lex  Papia 
Poppaa  women  with  a  certain  number  of  children  were  placed 
on  a  level  with  men  in  this  respect. 
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2.  PoBtea  lege  Papia  adaueta  snnt 
jnra  patrononim  qui  locttpledoFes 
libertos  habebant:  cantum  est  enim 
nt  ex  bonis  €(jas  qui  sestertium  cen- 
tum millium  patrimonium  reliquerat, 
et  paudores  quam  tres  liberos  habe- 
bat,  sive  is  testamento  facto  sive  in- 
testate mortuus  erat,  Tirilis  pars  pa- 
trono  deberetur.  Itaque,  cum  unum 
quidem  filium  filiamye  heredem  reli- 
querat libertus,  perinde  pars  dimidia 
debebatur  patrono,  ac  si  is  sine  ullo 
filio  filiaye  testatus  decessisset ;  cum 
Tero  duos  duaisve  heredes  reliquerat, 
tertia  pars  debebatur  patrono.  Si 
tres  reliquerat,  repellebatur  patronus. 


2.  But  afterwards  the  rights  of  pa- 
trons, who  had  wealthy  freedmen, 
were  enlarged  by  the  lex  Papiay  which 
provides  that  he  shall  have  an  equal 
share  in  the  distribution  of  the  effects 
of  his  freedman,  whethei;  dying  tes- 
tate or  intestate,  if  the  freechnan  has 
left  a  patrimony  of  a  hundred  thou- 
sand sesterces,  and  fewer  than  three 
children.  Thus,  if  a  freedman  pos- 
sessed of  such  a  fortune  has  left  only 
one  son  or  daughter  as  heir,  a  half  is 
due  to  the  patron,  exactly  as  if  the  de- 
ceased had  died  testate,  without  having 
any  son  or  daughter.  But,  when 
there  are  two  heirs,  male  or  female, 
a  third  part  only  is  due  to  the  patron ; 
and,  when  there  are  three,  the  patron 
is  wholly  excluded. 


Gai.  iii.  42. 


8.  Sed  nostra  constitutio  quam  pro 
omnium  notione  grsca  lingua  com- 
pendioso  tractatu  habito  composui- 
mus,  ita  higusmodi  causas  definivit, 
ut  si  quidem  libertus  vel  liberta  mi- 
nores  centenariis  sint,  id  est,  minus 
centum  aureis  habeant  substantiam 
(sic  enim  legis  Papise  summam  in- 
terpretati  sumus,  ut  pro  mille  sester- 
tiis  unuB  aureus  computetur)  nullum 
locum  haheat  patronus  in  eorum  suc- 
ceasionem,  si  tamen  testamentum 
feoerint:  si  autem  intestati  decesse- 
rint  nullo  liberorum  relicto,  tunc  pa- 
tronatus  jus  (quod  erat  ex  lege  Duo- 
dedm  Tabularum)  integrum  reserva- 
vit.  Gum  Yero  mfyores  centenariis 
sint,  si  heredes  vel  bonorum  posses- 
sores  liberos  habeant,  sive  unum  sive 
plures  ciguscumque  sexus  vel  gradus, 
ad  eos  successionem  parentium  de- 
duximuB,  patronis  omnibus  una  cum 
sua  progenie  semotis ;  sin  autem  sine 
liberis  decesserint,  si  quidem  intestati, 
ad  omnem  hereditatem  patronos  pa- 
tronasque  vocavimus.  Si  vero  testa- 
mentum quidem  fecerint,  patronos 
autem  vel  patronas  pneterierint,  cum 
nullos  liberos  haberent,  vel  habentes 
eos  exheredaverint,  vd  mater  sive 
avus  matemus  eos  prseterierit,  ita  ut 
non  possint  argui  inofficiosa  eorum 
testamenta,  tunc  ex  nostra  constitn- 
tione  per  bonorum  possessionem  con- 


8.  But  our  constitution,  published 
in  a  compendious  form,  and  in  the 
Greek  language,  for  the  benefit  of  all 
nations,  established  the  following 
rules.  If  a  freedman  or  freedwoman 
are  less  than  centenarii,  ue.  when 
their  fortune  does  not  reach  a  hun- 
dred aurei,  (the  amount  at  which  we 
estimated  the  sum  mentioned  in  the 
lex  Papia,  counting  one  aureus  for  a 
thousand  sesterces,)  the  patron  shall 
not  be  entitled  to  any  share  in  the 
succession,  provided  the  deceased  has 
made  a  testament.  But  where  a 
freed  man  or  woman  dies  intestate, 
and  without  children,  the  right  of 
patronage  is  maintained  undimi- 
nished, and  is  as  it  formerly  was,  ac- 
cording to  the  law  of  the  Twelve 
Tables.  But  if  a  freed  person  leave 
more  than  a  hundred  aurei,  and  has 
one  child  or  several,  whatever  be 
their  sex  or  degree,  as  his  heirs  or 
the  possessors  of  his  goods,  such 
child  or  children  shall  succeed  their 
parent  to  the  exclusion  of  every  pa- 
tron and  his  issue;  but  if  he  die 
without  children  and  intestate,  we 
have  called  the  patrons  or  patronesses 
to  his  whole  inheritance.  If  he  has 
made  a  testament,  omitting  his  pa- 
tron, and  has  left  no  children,  or  has 
disinherited  ihem,or  if  a  mother  or  ma- 
ternal grandfather  has  omitted  them, 
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tra  tabnlas,  Don  dimidiam  (at  antea) 
sed  tertiam  partem  bononim  libeiti 
Gonsequantur,  vel  quod  deest  eis  ex 
constitutioiie  nostra  repleatnr,  si 
qaando  minus  tertia  parte  bonoram 
snorum  libertus  -vel  Uberta  eis  reli- 
querit ;  ita  sine  onere,  ut  neo  liberis 
liberti  libertffiTe  ex  ea  parte  legata 
vel  fideicommissa  pnestentur,  sed  ad 
coberedes  boc  onus  redundaret :  mul- 
tis  aliis  casibus  a  nobis  in  prsBfata 
constitutione  congregatis  quos  neoes- 
sarios  esse  ad  hujusmodi  juris  dispo- 
sitionem  perspeximus,  ut  tarn  patroni 
patronsBque  quam  liberi  eorum,  nee 
non  qui  ex  transverso  latere  veniunt 
usque  ad  quintum  gradum,  ad  suc- 
cessionem  libertorum  -vocentur,  sieut 
ex  ea  constitutione  intelligendum  est, 
ut  si  ejusdem  patroni  vel  patronie,  vel 
duorum  duarum  pluriumve  liberi  sint, 
qui  proximior  est  ad  liberti  sen  11- 
bertffi  vocetur  successionem,  et  in  ca- 
pita non  in  stirpes  dividatur  successio, 
eodem  modo  et  in  lis  qui  ex  trans- 
verso latere  veniunt  servando.  Pene 
enim  consonantia  jura  ingenuitatis 
et  libertinitatis  in  successionibus  fe- 


so  however  that  such  testaments  can- 
not be  attacked  as  inofficious,  then, 
according  to  our  constitution,  the 
patron  shall  succeed  by  a  possession 
contra  tabulas,  not  to  a  half  as  form- 
erly, but  to  the  third  part  of  the  es- 
tate of  the  deceased  freedman,  or 
shall  have  any  deficiency  made  up  to 
him  in  case  the  freed  man  or  woman 
has  left  him  a  less  share  than  a  third 
of  his  or  her  estate.  But  this  third 
part  shall  not  be  subject  to  any  charge, 
so  much  so  that  it  shall  not  furnish 
anything  towards  any  legacies  or 
Jideicommissa,  even  though  given  for 
the  benefit  of  the  children  of  the  de- 
ceased; but  the  whole  burden  shall 
fall  exclusively  on  the  co-heirs  of  the 
patron.  In  the  same  constitution  we 
have  collected  many  other  decisions 
which  we  thought  necessary  to  settle 
the  law  on  this  subject  Thus,  pa- 
trons and  patronesses,  their  children 
and  coUateral  relations,  as  far  as  the 
fifth  degree,  are  called  to  the  succes- 
sion of  their  freedmen  and  freed- 
women;  as  may  be  seen  in  the  con- 
stitution itself.  And,  if  there  be 
cimus.  several  children,  whether  of  one,  two, 

or  more  patrons  or  patronesses,  the 
nearest  in  degree  is  called  to  the  suc- 
cession of  the  freedman  or  freed- 
woman ;  and  the  estate  is  divided  per 
capita  and  not  per  stirpes.  It  is  the 
same  with  collaterals ;  for  we  have 
made  the  laws  of  succession  almost 
the  same  as  regards  persons  free 
bom  and  enfrtinchised  slaves. 

Doing  away  with  all  distinction  of  sex,  and  making  the 
claims  of  the  patrona  the  same  as  that  of  the  patronus^  and 
the  position  of  the  Uberta  the  same  as  that  of  the  libertus, 
Justinian  thus  regulates  the  succession  ab  intestato:  first 
come  the  children  of  the  freedman,  whether  in  his  power  or 
not,  or  even  if  bom  before  he  was  enfranchised ;  then,  if  he 
has  no  children,  come  the  patron  and  his  descendants;  in 
default  of  these,  the  collaterals  of  the  patron  to  the  fifth 
degree.  If  the  freedman  has  children,  he  can  make  any  testa- 
ment he  pleases;  if  he  has  not,  he  can  only  make  what 
testament  he  pleases  provided  his  fortune  is  less  than  one 
hundred  aurei;  if  it  is  more,  he  must  leave  the  patron  one 
unencumbered  third,  or  the  law  will  give  this  third  contra 
tabulas. 
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4.  What  we  have  said  relates  in 
these  days  to  freedmen  who  are  cid- 
zens  of  Borne ;  for  there  are  now  no 
others,  there  being  no  more  Dediiitii 
or  Latini,  And  the  Latini  never 
ei^oyed  any  legal  right  of  sncces- 
sion;  for  although  they  lived  as 
free,  yet,  with  their  last  breath,  they 
lost  at  once  their  life  and  liberty: 
and  their  goods,  like  those  of  slaves, 
were  claimed  by  their  manumittor, 
as  a  kind  of  pecuHum^  by  virtue  of  the 
Ux  Junta  Norbana,  It  was  afterwards 
provided  by  the  senatus-consulium 
iMrgianum,  that  the  children  of  a 
manumittor,  not  disinherited  by  name, 
should  in  the  succession  to  the  goods 
of  a  Latin,  be  preferred  to  any  strangers 
whom  a  manumittor  might  institute 
his  heirs.  The  edict  of  the  Emperor 
Trf^an  followed,  by  which,  if  a  slave, 
either  against  the  will  or  without 
the  knowledge  of  his  patron,  had 
obtained  the  freedom  of  Bome  by 
favour  of  the  emperor,  he  was  re- 
garded as  free  during  his  life,  but  at 
his  death  was  looked  on  as  a  Latin. 
But  we,  being  dissatisfied  with  the 
difficulties  attending  these  changes  of 
condition,  have  thought  proper,  by 
our  constitution,  for  ever  to  abolish 
the  Latini  J  and  with  them  the  ^x 
Junia,  the  senatus-consultum  Largia- 
n«m,  and  the  edict  of  Trsgan ;  so  Uiat 
"(  all  freedmen  whatever  become  citi- 

zens of  Bome.  And  we  have  happily 
contrived  by  some  additional  dispo- 
sitions, that  the  manner  of  conferring 
the  freedom  of  Latins  has  now  be- 
come the  manner  of  conferring  Bo- 
man  citizenship. 
Gai.  iii.  66-68.  63-65.  71-73 ;  C.  vii.  6.  ' 

Latini  Juniani,     See  Bk.  i.  Tit.  5.  8. 

SenatuS'Consulto  Largiano.  This  senatus-consultum  was 
passed  in  the  time  of  Claudius,  and  in  the  consulate  of  Lupus 
and  Largus.  (Gai.  iii.  63-67.)  As  we  might  infer  from  the 
text,  the  rights  of  the  children  of  the  patron  to  the  succession 
of  a  Latinus  Junianus  remained  if  they  were  disinherited  in 
any  other  way  than  by  name. 

By  the  edict  of  Trajan  the  rights  of  the  patron  were,  in  the  case 
mentioned  in  the  text,  restored  at  the  death  of  a  Latinus  exactly 
as  if  he  had  never  become  a  citizen  (Gai.  iii.  72) ;  but  Hadrian 
(Ibid.  73)  made  it  possible  that  Latini  should,  in  such  a  case, 
place  themselves  in  a  position  to  be  treated  as  Boman  citizens 


4.  Sed  hflec  de  iis  libertinis  hodie 
dicenda  sunt,  qui  in  civitatem  Ro- 
manam  pervenerunt,  cum  nee  sunt 
alii  liberti,  simul  Dedititiis  et  Latinis 
sublatis;  cum  Latinorum  legitimsB 
snccessiones  nulls  penitus  erant,  qui, 
licet  ut  liberi  vitam  suam  peragebant, 
attamen  ipso  ultimo  spiiitu  simul 
animam  atque  libertatem  amittebant, 
et  quasi  servorum  ita  bona  eorum 
jure  quodammodo  peculii  ex  lege 
Juniamanimiissoresdetinebant.  Pos- 
tea  vero  senatns-consulto  Largiano 
cautnm  fuerat,  ut  liberi  manumissons 
non  nominatim  exheredati  facti  ex- 
traneis  heredibus  eorum  in  bonis 
Latinorum  prseponerentur.  IQuibus 
supervenitetiam  divi  Tregani  edictum, 
quod  eumdem  hominem,  si  invito  vel 
ignorante  patrono  ad  civitatem  venire 
ex  benefido  principis  festinavit,  facie- 
bat  vivum  quidem  civem  Bomanum, 
Latinum  vero  morientem.  Sed  nostra 
constitntione,  propter  ht^jusmodi  con- 
ditionnm  vices  et  alias  difScultates, 
cum  ipsis  Latinis  etiam  legem  Juniam 
et  senatus-consultum  Largianum  et 
edictum  divi  Tngani  in  perpetuum 
deleri  censuimus,  ut  omnes  liberti 
dvitate  Bomana  fruantur,  et  mirabili 
modo  quibusdam  a^jectionibus  ipsas 
vias  quie  in  Latinitatem  ducebant,  ad 
dvitatem  Bomanam  capiendam  trans- 
posuimos. 


402 


LIB.  in.  TIT.  vm. 


Trr.  VIIL    BE  ASSIGNATIONE  LIBERTORUM. 


In  stunma,  quod  ad  bona  liberto- 
nim,  admonendi  snmus  censuisse 
senatam,  ut  qaamvis  ad  omnes  pa- 
troni  liberoa  qui  ejusdem  gradus  sunt, 
sequaliter  bona  libertorum  pertineant, 
tamen  licere  parend  uni  ex  liberis 
assignare  libertum  :  ut  post  mortem 
ejus  solus  is  patronus  babeatur  cui 
assignatus  est,  et  ceteri  liberi  qui  ipsi 
quoque  ad  eadem  bona,  nulla  assig- 
natione  interveniente,  pariter  admit- 
terentur,  nibil  juris  in  iis  bonis  ha- 
beant ;  sed  ita  demum  pristinum  jus 
recipiunt,  si  is  cui  assignatus  est  de- 
cesserit  nullis  liberis  relictis. 


Finally,  with  regard  to  the  goods 
of  freedmen,  we  must  remember  that 
the  senate  has  enacted,  that  although 
the  goods  of  freedmen  belong  equally 
to  all  the  children  of  the  patron  who 
are  in  the  same  degree,  yet  a  parent 
may  assign  a  fr«edman  to  any  one  of 
his  children,  so  that,  after  the  death 
of  the  parent,  the  child,  to  whom  the 
freedman  was  assigned,  is  alone  con- 
sidered as  his  patron,  and  the  other 
children,  who  would  have  been  equally 
admitted  had  there  been  no  assigna- 
tion, are  wholly  excluded.  But  if  the 
child  to  whom  the  assignation  has 
been  made,  dies  without  issue,  they 
regain  their  former  right. 

D.  xxxviii.  4.  1. 

The  Benate  enacted  this  hy  the  conaultum  mentioned  in 
paragr.  8. 


1.  Nee  tantum  libertum,  sed  etiam 
libertam,et  non  tantum  filio  nepotiye, 
sed  etiam  filisQ  neptive  assignare  per- 
mittitur. 


1.  Not  only  a  freedman,  but  a  freed- 
woman  may  be  assigned,  and  not  only 
to  a  son  or  grandson,  but  to  a  daugh- 
ter or  granddaughter. 


D.  xxxviii.  4.  1,  and  3. 1,  2. 

But  it  was  necessary  that  the  child  or  grandchild  should  be 
in  the  power  of  the  patron. 

2.  The  power  of  assigning  freed 
persons  is  given  to  him  who  has  two 
or  more  children  in  his  power,  and  it 
is  to  children  in  his  power  that  a 
father  may  assign  a  freedman  or  freed- 
woman.  Hence  the  question  arose, 
supposing  a  father  assigned  a  freed- 
man to  his  son,  and  afterwards  eman- 
cipated that  son,  whether  the  assign- 
ment would  be  destroyed.  It  has 
been  determined  that  it  is  destroyed ; 
such  was  the  opinion  of  Julian  and 
of  most  others. 

D.  xxxviii.  4. 1,  and  13. 1. 

The  senatus-consultum  did  not  allow  the  patron  to  give  the 
freedman  new  heirs,  but  only  to  give  a  preference  to  particular 
heirs.  If  the  children  passed  out  of  the  power  of  the  patron, 
they  would  cease  to  be  heirs  of  the  freedman. 


2.  Datur  autem  hieo  assignandi 
facultas  ei  qui  duos  pluresve  liberos 
in  potestate  habebit,  ut  eis  quos  in  po- 
testate  habet,  assignare  ei  libertum  li- 
bertamve  liceat.  Unde  quffirebatur,  si 
eum  cui  assignavOTit  postea  emanci- 
paverit,  num  evanescat  assignatio? 
Sed  placuit  evanescere,  quod  et  Ju- 
liano  et  aliis  plerisque  visum  est. 
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8.  Kee  interest  testamento  qnis 
assignetan  sine  testamentOi  sed  etiam 
qmbuscomque  verbis  patronis  hoo 
permittitnr  facere  ez  ipso  senatus- 
consnlto,  quod  Glandianis  temporibus 
faotam  est  SniUo  Rufo  et  Osterio 
Scapula  eonsuUbus. 


8.  It  makes  no  difference,  whether 
the  assignment  of  a  ireedman  be 
made  by  testament,  or  without  a  tes- 
tament And  patrons  may  make  it 
in  any  terms  whatever,  by  virtue  of 
the  Menatus-coimUium  passed  in  the 
time  of  Glandian,  in  the  oonsnlship 
of  Soillas  Bnfos  and  Osterius  Sca- 
pula. 

B.  xxxviiL  4. 1.  pr.  and  8. 

The  date  of  this  senatus-consultum  is  giTen  as  a.d.  45. 

Just  as  any  expression  of  the  'wishes  of  the  patron  snfficed 
to  make  an  assignation,  so  any  expression  of  a  contrary  "wish 
sufficed  to  revoke  it.     (D.  xxxyiii.  4.  1.  4.) 


Tit.  IX.    DE  BONOBUM  POSSESSIONIBUS. 


Jus  bonorum  possessionis  intro- 
ductum  est  a  prsetore,  emendandi 
Teteris  juris  gratia.  Neo  solum  in 
intestatorum  hereditatibus  vetus  jus 
eo  modo  pnetor  emendavit,  sicut 
supra  dictum  est,  sed  in  eorum  quo- 
que  qui  testamento  facto  decesserint; 
nam  si  alienus  postumus  heres  fuerit 
institutns,  quamvis  hereditatem  jure 
civUi  adire  non  poterat,  cum  insti- 
tutio  non  valebat,  honorario  tamen 
jure  bonorum  possessor  effioiebatur, 
videlicet  cum  a  pnetore  a^juvabatur: 
sed  et  is  a  nostra  constitutione  hodie 
recte  heres  instituitur,  quasi  et  jure 
dvili  non  incognitus. 


The  system  of  bonorum  po8$es9ionet 
was  introduced  by  the  praetors  as  an 
amendment  of  the  ancient  law,  not 
only  with  regard  to  the  inheritances 
of  intestates,  as  we  have  said  above, 
but  of  those  also  who  die  after  mak- 
ing a  testament  For  if  a  posthu- 
mous stranger  were  instituted  heir, 
although  he  could  not  enter  upon 
the  inheritance  by  the  civil  law,  in- 
asmuch as  his  institution  would  not 
be  valid,  yet  by  the  pnetorian  law  he 
might  be  made  the  possessor  of  the 
goods,  because  he  received  the  assist- 
ance of  the  pnetor.  Such  a  person 
may  now,  by  our  constitution,  be 
legally  instituted  heir  as  being  no 
longer  unrecognised  by  the  civil  law. 

Gai.  ii.  242 ;  D.  i.  1.  71 ;  D.  xxxviii.  6. 1.' 

The  JU8  civile  knew  of  no  other  mode  of  succession  than 
that  of  those  who  were  strictly  heredes.  The  praetor  intro- 
duced a  new  mode,  that  by  giving  possession  of  the  goods. 
This  was,  in  its  origin,  merely  the  placing  the  heir  under  the 
civil  law  in  possession  of  the  hereditcts  in  case  this  possession 
was  withheld;  and  then  the  praetor  being  thus  caUed  on  to 
admit  to  the  possession,  in  process  of  time  regulated  this  ad- 
mission by  the  feeling  of  natural  justice  which  it  was  part  of  his 
province  to  entertain,  and  admitted,  in  many  cases,  those  whose 
blood  gave  a  claim,  in  preference  to  those  whom  the  course  of 
the  civil  law  marked  out.  He  did  not,  indeed,  admit  any  one 
whom  the  law  expressly  rejected;  for  the  praetor  could  not 
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openly  violate  the  law ;  but  when  the  law  was  silent,  the  praetor 
took  advantage  of  this  silence  to  admit  persons  whom  the 
law  passed  over.  (D.  xxxvii.  1.  12.  1.)  He  never  gave  the 
dominium  Quiritarium  in  any  of  the  goods  of  the  inheritance, 
hut  only  the  dominium  honitarium  (see  Introd.  sec.  66),  t.  e. 
he  made  all  that  constituted  the  inheritance  a  part  of  the  goods 
("j«  bonis**)  of  the  person  to  whom  he  gave  die  possession. 

1.  But  the  pnetor  sometimes  be- 
stows the  possession  of  goods  with 
a  wish  not  to  amend  or  impngn  the 
old  law,  bat  to  confirm  it,  for  he  gives 
possession  secundmn  tabulas  to  those 
who  are  appointed  heirs  by  regular 
testamenL  He  also  calls  mi  heredtt 
and  agnati  to  the  possession  of  the 
goods  of  intestates,  and  yet  the  in- 
heritance would  be  their  own  by  the 
civil  law,  although  the  pretor  did  not 
interpose  his  authority. 


1.  Aliquando  tamen  neque  emen- 
dandi  neque  impugnandi  veteris  juris, 
sed  magis  confinnandi  gratia  poUice- 
tur  bonomm  possessionem ;  nam  illis 
quoque  qui  recte  facto  testamento 
heredes  instituti  sxmt,  dat  secundum 
tabulas  bonorum  possessionem.  Item 
ab  intestato  sues  heredes  et  agnatos 
ad  bonorum  possessionem  vocat;  sed 
et  remota  quoque  bonorum  posses- 
sione,  ad  eos  pertinet  hereditas  jure 
civili. 


Gai.  iii.  34 ;  D.  xxxvii.  1.  6.  1. 

The  person  to  whom  the  praetor  gave  the  bonorum  possessio 
could  make  use  of  the  interdict  (see  Introd.  sec.  109)  he- 
ginning  with  the  words  "Quorum  bonorum;"  and  as  this  was 
ihe  readiest  way  of  procuring  the  prsBtor  s  aid  in  heing  placed 
in  possession,  the  heir  might  be  glad  to  adopt  it,  though  the 
possessio  bonorum  did  not  give  him,  as  it  did  others,  a  title  to 
succeed,  which  he  would  not  otherwise  have  had. 

2.  But  those  whom  the  prsetor 
alone  calls  to  an  inheritance,  do  not 
in  law  become  heirs,  inasmuch  as 
the  preetor  cannot  make  an  heir,  for 
heirs  are  made  only  by  law,  or  by 
what  has  the  effect  of  a  law,  as  a 
sentUus-consuUum,  or  an  imperial  con- 
stitution. But  when  the  pnetor  gives 
any  persons  the  possession  of  goods, 
they  stand  in  the  place  of  heirs,  and 
are  called  the  possessors  of  the  goods. 
The  prsetors  have  also  devised  many 
other  orders  of  persons  to  whom  the 
possession  of  goods  may  be  granted, 
from  a  wish  to  ensure  that  no  man 
should  die  without  a  successor.  In 
short,  the  right  of  succeeding  to  in- 
heritances, which  was  confined  within 
veiy  narrow  limits  by  the  laws  of  the 
Twelve  Tables,  has  been  extended 
by  the  prsBtors  in  conformity  to  the 
principles  of  justice  and  equity. 
Gai.  Iii.  18.  25.  32. 


2.  Quos  autem  pnetor  solus  vocat 
ad  hereditatem,  heredes  quidem  ipso 
jure  non  fiunt,  nam  prsetor  heredem 
facere  non  potest:  per  legem  enim 
tantum  vel  similem  juris  constitu- 
tionem  heredes  fiunt,  velnti  per  sena- 
tus-consulta  et  constitutiones  princi- 
pales ;  sed  cum  eis  prstor  dat  bonorum 
possessionem,  loco  heredum  consti- 
tuuntur  et  vocantur  bonorum  posses- 
sores.  Adhuc  autem  et  alios  com- 
plures  gradus  praetor  fecit  in  bonorum 
possessionibus  dandis,  dum  id  agebat 
ne  quis  sine  successore  moreretur; 
nam  angustissimis  finibus  consti- 
tutum  per  legem  Duodecim  Tabu- 
larum  jus  percipiendarum  heredi- 
tatum  prsBtor  ex  bono  et  eequo  dila- 
tavit 
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8.  Stmt  autem  bononim  posses- 
siones  ex  testamento  quidem  hee: 
prima,  qase  prsBteritis  liberis  dotur, 
Yocaturque  contra  tabulas;  secanda, 
quam  omnibus  jure  scriptis  heredi- 
bus  prsetor  pollicetur,  ideoque  voca- 
tur  secundum  tabulas.  Et  cum  de 
testamentis  prius  locutus  est,  ad  in- 
testatos  transitum  fecit:  et  primo 
loco  suis  heredibus,  et  iis  qui  ex 
edicto  pnetoris  inter  suos  connume- 
rantur,  dat  bonorum  possessionem 
qu8B  vocatur  unde  libeii;  secundo 
legitimis  heredibus;  tertio  decern 
•personis  quas  extraneo  manumissori 
prseferebat  Sunt  autem  decem  per- 
sonsB  ha :  pater  mater,  aTus  avia  tam 
patemi  quam  matemi;  item  filius 
fllia,  nepos  neptis  tam  ex  filio  quam 
ex  filia;  frater  soror,  sive  consan- 
guine! sunt  sive  uterini.  Quarto  cog- 
natis  proximis,  quinto  tum  quem  ex 
famiUa,  sexto  patrono  et  patronie 
liberisque  eorum  et  parentibus,  sep- 
timo  Tiro  et  uxori,  octavo  cognatis 
manumissoris. 


3.  The  testamentary  possessions  of 
goods  are  these.  First,  that  which  is 
given  to  children  passed  over  in  the 
testament;  this  is  called  contra  ta- 
hulas.  Secondly,  that  which  the 
prsetor  promises  to  all  those  legally 
instituted  heirs,  and  is  therefore 
called  possessio  secundum  tabulas. 
After  having  spoken  of  these,  he 
passes  on  to  intestacies ;  and  first 
he  gives  the  possession  of  goods, 
called  unde  Uberij  to  the  sui  heredesj 
or  to  those  who  by  the  preetorian 
edict  are  numbered  among  the  sui 
heredes;  secondly,  to  the  legal  heirs; 
thirdly,  to  the  ten  persons  who  were 
preferred  to  a  patron,  if  a  stranger; 
and  these  ten  persons  were,  a  father; 
a  mother;  a  grandfather  or  grand- 
mother, paternal  or  maternal;  a  son ; 
a  daughter;  a  grandson  or  grand- 
daughter, as  well  by  a  daughter  as  by 
a  son;  a  brother  or  sister,  either  con- 
sangfuine  or  uterine.  Then,  fourthly, 
he  gave  the  possession  of  goods  to 
the  nearest  cognati;  fifthly,  '*  tum 
quem  ex  familiar*'  to  the  nearest  mem- 
ber of  the  family  of  the  patron ;  sixth- 
ly, to  the  patron  or  patroness,  and  to 
their  children  and  parents;  seventhly, 
to  a  husband  and  wife ;  eighthly,  to 
the  cognati  of  the  manumittor. 

Gai.  iii.  26,  27.  30;  D.  xxxviii.  6.  1. 

The  various  kinds  of  possessions  of  goods  may  be  divided 
according  as  they  were  testamentary  {ex  testamento)  oi  ah 
intestaio.  Under  the  first  head  come  the  two  kinds  called 
contra  tabulas  and  secundum  tabulas, 

1.  The  possessio  contra  tabulas  was  given,  as  it  is  said  in 
the  text,  to  children  passed  over  in  the  testament.  It  was  not 
given  against  the  testament  of  women,  as  they  had  no  sui 
heredes,     (D.  xxxvii.  4.  4.  2.) 

2.  1l\iq  possessio  secundum  tabulas  was  given  not  only  when 
the  testament  was  in  due  form  and  valid,  hut  also  when  it  would 
have  had  no  effect  according  to  the  civil  law.  The  prsBtor  gave 
the  possession  though  the  testament  was  defective  in  form,  as, 
for  instance,  if  it  contained  no  families  mancipatio  or  nuncu- 
pation. (Ulp.  Reg,  28.  6.  See  Bk.  ii.  Tit.  10.)  The  praetor, 
again,  only  required  that  the  testator  should  have  been  capable 
of  making  a  testament  at  the  time  he  made  it  and  at  his  death, 
without  regard  to  the  intermediate  time.  (See  Bk.  ii.  Tit.  10 ; 
D.  xxxvii.  11.  1.  8.)     He  permitted  the  institution  of  the 
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posthumooB  child  of  a  stranger  (see  Bk.  ii.  18),  and  wonld,  in 
cases  where  a  gift  was  conditional,  place  the  heir  or  legatee  in 
possession  of  the  goods  while  the  condition  was  pending,  and 
remove  him  if  the  condition  was  not  iulMed.  (D.  xxxvii. 
11.  6.) 

The  possessio  secundum  tahulas  was  not  given  nntil  after 
that  contra  tahulas,  that  is,  not  until  it  was  ascertained  there 
were  no  children  passed  over,  or  that  they  had  made  no  claim 
within  the  time  fixed  by  law.     (D.  xxxvii.  11.2.) 

If  there  was  no  testament,  the  praetor  gave  the  possession 
under  one  of  the  following  heads :  Unde  liberi —  Unde  legi- 
timi — Unde  decern  personte — Unde  cognaii — Turn  quern  ex 
familia — Unde  liberi  paironi  patronaque  et  parentes  eorum 
— Unde  vir  et  uxor — Unde  cognati  manumissoris. 

These  are  given  in  the  text  in  the  order  in  which  they 
occurred  in  the  edict ;  and  those  beginning  with  unde  are  in 
that  form,  by  a  contraction  for  ea  pars  edicti  unde  liberi 
vocantur :  unde  legitimi  vocantur,  etc. 

Four  only  have  reference  to  the  succession  of  persons  of  free 
birth :  Unde  liberi,  unde  legitimi,  unde  cognati,  unde  vir  et 
uxor.     The  other  four  are  only  applicable  to  fteedmen. 

1 .  The  possessio  unde  liberi  was  given  to  the  sui  heredes, 
and  those  called  with  them. 

2.  That  unde  legitimi  was  given  to  all  those  who  would,  by 
law,  be  the  heirs  of  the  deceased.  Tum,  quem  ei  heredem  esse 
oporteret,  si  intestatus  mortuus  esset,  (D.  xxxviii.  7.  1.) 
It  included  the  sui  heredes,  if  they  did  not  apply  within  the 
time  prescribed  to  them  as  sui  heredes,  the  agnati,  those 
placed  by  the  constitutions  in  the  rauk  of  agnati,  the  mother 
under  the  senatus-consultum  Tertullianum,  the  children  under 
the  senatus-consultum  Orphitianum,  and  the  patron  and  his 
children  as  the  heredes  legitimi  of  their  libertus. 

3.  That  unde  decem  persona  was  given  to  the  ten  persons 
mentioned  in  the  text  in  preference  to  a  stranger  who  might 
have  emancipated  a  free  person,  after  having  acquired  him  in 
mancipio  for  the  purpose  of  the  fictitious  sale  necessary  to 
emancipation.  This  emancipation  made  the  emancipator  the 
patron,  and  gave  him  rights  of  succession,  which  the  preetor 
postponed  by  the  edict. 

4.  The  possessio  unde  cognati  created  a  new  class  of  persons 
interested  in  the  succession  of  these  ties  of  blood,  giving  no 
claim  except  under  the  edict.  The  sui  heredes  and  legitimi,  if 
they  had  omitted  to  come  in  within  the  time  prescribed  to  them, 
might  come  in  as  cognati, 

6.  The  possessio  tum  quem  ex  familia  was  given  to  the 
nearest  member  of  the  family  of  the  patron,  in  default  of  the 
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9ui  heredes  taking  under  the  unde  legitimi.  The  words  are 
an  abridgment  of  part  of  the  edict,  *'  turn  quern  ex  familia 
jfatroni  proximum  oportebit,  vocabo"  For  the  two  first 
words  is  read  sometimes  tanquam,  sometimes  turn,  qua;  hut 
turn  quern  is  much  the  most  intelligible  reading. 

6.  The j)088e9sio  unde  liberi patroni patronaque  et  parentes 
eorum  was  given  to  the  descendemts  of  the  patron,  whether  they 
had  been  in  the  power  of  the  patron  or  not,  and  to  the  ascend- 
ants, whether  the  patron  had  been  in  their  power  or  not — thus 
going  a  step  beyond  the  last-mentioned  possession,  which  was 
only  given  to  a  person  in  the  family  of  the  patron.  This  is  as 
probable  an  account  as  any  of  the  use  of  this  and  the  last 
possessio :  but  so  little  is  known  respecting  them,  that  we  can- 
not be  certain  how  they  were  applied. 

7.  The  possessio  unde  vir  et  uxor  gave  husband  and  wife 
reciprocal  rights  of  succession.  The  only  mode  in  which  one 
married  person  succeeded  by  the  jus  civile  to  the  goods  of 
another  was  when  the  wife  passed  into  the  power  of  her  hus- 
band by  in  manum  conventio. 

8.  The  possessio  unde  cognati  manumissoris  was  given  to 
all  the  blood  relations  of  the  patron.  In  the  possession  given 
exclusively  with  reference  to  the  goods  of  freedmen,  it  was  the 
same  as  with  those  given  alike  of  the  goods  of  free  persons  and 
of  fteedmen ;  any  one  who  might  have  applied  for  an  earlier 
possession  might,  if  he  failed  to  do  so  within  the  prescribed 
time,  apply  for  a  later  possession,  in  the  terms  of  which  he  was 
included.  Thus  the  quern  proximum  might  apply  as  for  the 
possessio  unde  liberi  patroni,  &c.,  and  both  he  and  one  of  the 
liberi  patroni  might  have  applied  for  that  unde  cognati  manu- 
missoris. 

If  there  was  no  one  to  whom  possession  of  goods  could  be 
given,  the  right  to  the  goods  devolved  to  the  people,  i.  e.  in  the 
times  of  the  emperors,  to  the  Jiscus,  {Si  nemo  sit,  ad  quern 
bonorum  possessio  pertinere  possit,  aut  sit  quidem,  sed  jus 
suum  omiserit,  populo  bona  deferuntur  ex  lege  Julia  cadu- 
caria,)     (Ulp.  Reg,  28.  7.) 

4.  Sed  eas  quidem  prietoria  intro-  4.  Such    are   the   possessions  of 

dozit  jorisdictio,  a  nobis  tamen  nihfl  goods    introduced    bj    the   prsstor's 

inconosmn  pnetermissum  est;   sed  authority.    We  ourselyes,  who  have 

nostris  coDStitutionibus  omnia  cor-  passed  over  nothing  negUgently,  but 

rigentes,  contra  tabulas  quidem  et  have  wished  to  amend   eveiythingi 

secundum  tabulas  bonorum  posses-  have  admitted  bj  our  oonstitutions 

stones  admisimus,  utpote  necessarias  as  indispensably  necessary,  the  pos- 

eonstitatas,  neo  non  ab  intestate  unde  session  of  goods  contra  tabula»  and 

hberi  et  unde  legitimi  bonorum  pos-  gecundum  tahdas,  and  also  the  pos- 

sessiones.    Qu»  autem  in  pnetoris  sessions  ah  intesiatoj  called  unde  Hberi 

edicto  quinto  loco  posita  fuerat,  id  and  unde  legUimi;  but  with  a  kind 
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est  unde  decern  personse,  earn  pio 
proposito  at  compendioso  sermone 
Bupervacuam  ostendimus.  Cum  enim 
prsefata  bonorum  possessio  decern 
personas  prasponebat  extraneo  manu- 
missori,  nostra  constitatio  qaam  de 
emancipadone  liberomm  fecimns,  om- 
nibus parentibus  eisdemqne  manu- 
missoribus  contracta  fiducia  manu- 
missionem  facere  dedit,  ut  ipsa 
manumissio  eorum  hoc  in  se  habeat 
privilegium,  et  supervacua  fiat  supra- 
dicta  bonorum  possessio.  Sublata 
igitur  preefata  quinta  bonorum  pos- 
sessione,  in  gradum  ejus  sextam 
antea  bonorum  possessionem,  in- 
duximus,  et  quintom  fecimus  quam 
praetor  prozimis  cognatis  polUoetur. 


5.  Cumque  antea  fuerat  septimo 
loco  bonorum  possessio  turn  quem  ex 
familia,  et  octavo  unde  liberi  patroni 
patronseque  et  parentes  eorum, 
utramque  per  constitutionem  nos- 
tram  quam  de  jure  pacronatus  feci- 
mus, penitus  vacuavimus.  Cum  enim 
ad  similitudinem  successionis  in- 
genuorum,  Ubertinorum  successiones 
posuimus,  quas  usque  ad  quintum 
tantummodo  gradum  ooarctavimus, 
ut  sit  aliqua  inter  ingenues  et  liber- 
tines differentia,  sufficit  eis  tam  con- 
tra tabulas  bonorum  possessio  quam 
unde  legidmi  et  unde  cognati,  ex  qui- 
bus  possunt  sua  jura  vindicare,  omni 
scrupulositate  et  inextricabili  ezrore 
istarum  duarum  bonorum  posses- 
gionum  resolute. 

6.  Aliam  vero  bonorum  posses- 
sionem qu8B  unde  vir  et  uxor  appella- 
tur,  et  nono  loco  inter  veteres  bono- 
rum possessiones  posita  fuerat,  et  in 
suo  vigore  servavimus,  et  altiore  loco, 
id  est  sexto,  eam  posuimus :  decima 
veteri  bonorum  possessione,  qufe  erat 
unde  cognati  mannmissoris,  propter 
causas  enarratas  merito  sublata,  ut 
sex  tantummodo  bonorum  posses- 
siones ordinariffi  permaneant  suo 
vigore  poUentes. 

7.  Septima  eas  secuta,  quam  op- 
tima ratione  prsetores  introduxerunt : 


intention,  and  in  a  few  'words,  we 
have  shown,  that  the  possession 
called  unde  decern  penome,  which  held 
the  fifth  place  in  the  praetor's  edict, 
was  superfluous;  for  ten  kinds  of 
persons  were  therein  preferred  to  a 
patron  if  a  stranger;  but  by  our 
constitution  on  the  subject  of  the 
emancipation  of  children,  parents 
themselves  are  the  manumittors  of 
their  children,  as  if  under  a  fiduciary 
contract,  which  has  now  become  an 
understood  part  of  the  manumission, 
so  that  this  privilege  belongs  neces- 
sarily to  the  manumission  they  go 
through,  and  the  possession  unde 
decern  persona  is  now  useless.  We 
have  suppressed  it  therefore,  and, 
putting  the  sixth  in  its  place,  have 
now  made  that  the  fifth,  by  which 
the  praetor  gives  the  succession  to 
the  nearest  cognati, 

6.  As  to  the  possession  turn  qvem 
ex  familia,  formerly  in  the  seventh 
place,  and  the  possession  unde  liberi 
pcUroni  patrontequcy  et  parentes  eonmij 
in  the  eighth,  we  have  now  annulled 
them  both  by  our  construction  con- 
cerning the  right  of  patronage.  And 
having  made  the  successions  of  libera 
tini  like  those  of  ingenuiy  except  that 
we  have  limited  the  former  to  the  fifth 
degree,  so  that  there  may  still  remain 
some  difference  between  them,  we 
think,  that  the  possessions  contra 
tabulas,  unde  legitimi,  and  unde  cog- 
nati may  suffice  for  the  ingenui  to 
vindicate  their  rights ;  all  the  subtle 
and  intricate  niceties  of  those  two 
kinds  of  possessions,  turn  quem  ex 
familia  and  unde  patroni,  being  done 
away  with. 

6.  The  other  possession  of  goods, 
called  vir  et  uxor,  which  held  the 
ninth  place  among  the  ancient  pos- 
sessions, we  have  preserved  in  full 
force,  and  have  given  it  a  higher  place, 
namely,  the  sixth.  The  tenth  of  the 
ancient  possessions,  called  unde  cog- 
n€Ui  manumissoris,  has  been  deservedly 
abolished  for  reasons  already  given ; 
and  there  now,  therefore,  remain  in 
force  only  six  ordinary  possessions  of 
goods. 

7.  To  these  a  seventh  possession 
has  been  added,  which  the  prestors 


LIB.  in.    TIT.  IX. 


409 


novissiine  enim  promittitiir  edicto  iis 
etiam  bonorum  possessio,  quibns  at 
dettir,  lege  vel  senatas-consnlto  vel 
constitutione  comprehensum  est. 
Quam  neqne  bonomm  possessionibtis 
qasB  ab  intestato  veniunt,  Deque  iis 
qaee  ex  testamento  sont,  pnetor  sta- 
bili  jure  oonnnmerayit ;  sed  quasi 
ultimum  et  extraordinarium  auxi- 
lium,  prout  res  exegit,  accommoda- 
vit,  scilicet  iis  qui  ex  legibus,  senatus- 
consultifl  constitutionibusTe  pnnci- 
pum  ex  novo  jure,  vel  ex  testamento 
vel  ab  intestato,  venianU 


have  most  properly  introduced.  For 
by  the  last  disposition  of  the  edict, 
possession  of  goods  is  promised  to 
all  those  to  whom  it  is  given  by  any 
law,  senatus-consuUumy  or  constitution. 
The  pnetor  has  not  positively  num- 
bered this  possession  of  goods  either 
with  the  possessions  of  the  goods  of 
intestates,  or  of  persons  who  have 
made  a  testament ;  but  has  given  it, 
according  to  the  exigence  of  the  case, 
as  the  last  and  extraordinary  resource 
of  those  who  are  called  to  tlie  succes- 
sions of  intestates,  or  under  a  testa- 
ment by  any  particular  law,  tenatus- 
cansuUum,  or,  in  later  times,  by  an 
imperial  constitution. 

D.  xxxviii.  14. 1,  pr.  and  2. 

The  difference  between  the  possessio  quibus  ut  detur,  lege 
vel  senatus'consulto  vel  constitutione  comprehensum  est,  or, 
as  it  was  sometimes  caJled,  the  possessio  turn  quibus  ex  legibus 
(Theoph.  Paraphr,),  and  the  possessio  unde  legitimi,  was, 
that  the  first  was  given  when  the  law,  &c.,  expressly  declared 
that  the  possession  of  goods  was  to  be  given ;  the  latter  when 
the  law,  &c.,  gave  the  Aereditas,  and  the  prffitor  gave  the  pos- 
sessio. It  was,  for  instance,  by  means  of  the  possession  uti  ex 
legibus,  that  the  patron  took  concurrently  with  the  children  of 
the  libertus,  by  virtue  of  the  lex  Papia  Poppaa. 


8.  Cum  igitur  plures  species  suc- 
cessionum  pnetor  introduxisset,  eas- 
que  per  ordinem  disposuisset,  et  in 
unaquaque  specie  successionis  sffipe 
plures  extent  dispari  gradu  personse ; 
ne  actiones  creditorum  differrentur, 
sed  haberent  quos  convenirent,  et  ne 
facile  in  possessionem  bonorum  de- 
fnneti  mitterentur,  et  eo  modo  sibi 
consulerent,  ideo  petend»  bonorum 
possession!  certum  tempus  prsefinivit. 
liberis  itaque  et  parentibus  tam  nsr 
turalibus  quam  adoptivis  in  petenda 
bonorum  possessione  anni  spatium, 
ceteris  centum  dierum  dedit. 


8.  The  prsetor,  having  thus  intro- 
duced and  arranged  in  order  many 
kinds  of  successions,  and  as  persons 
in  dififerent  degrees  of  relationship 
are  often  foimd  in  the  same  place  with 
regard  to  the  succession,  thought 
fit  to  limit  a  certain  time  for  demand- 
ing the  possession  of  goods,  that  the 
actions  of  creditors  might  not  be  de- 
layed, but  there  might  be  a  proper 
person  against  whom  to  bring  them, 
and  that  the  creditors  might  not  pos- 
sess themselves  of  the  effects  of  the 
deceased  too  easily,  and  consult 
solely  their  own  advantage ;  the  pna- 
tor  therefore  fixed  a  certain  time 
within  which  the  possession  of  the 
goods  was  to  be  demanded,  if  at  aU. 
To  parents  and  children,  whether 
natural  or  adopted,  he  allowed  one 
year,  within  which  they  must  either 
accept  or  refuse  the  possession.  To 
aU  other  persons,  agnati  or  cognaii, 
he  allows  only  a  hundred  days. 
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D.  zzxTiii.  9. 1,  pr.  and  12. 

The  species  successionum  correspond  to  the  different  posses- 
stones. 


9.  £t  si  intra  hoc  tempos  aliquis 
bononim  possessionem  non  petierit, 
ejosdem  grados  personis  aocrescit; 
Tel  si  nemo  sit  deinceps,  ceteris  bo- 
norom  possessionem  perinde  ex  sno- 
cessorio  edicto  pollicetur,  ac  si  is  qui 
prsBoedebat  ex  eo  nnmero  non  esset. 
Si  quis  itaque  delatam  sibi  bonomm 
possessionem  repudiaverit,  non  quoos- 
qne  tempos  bonorum  possessioni 
pnefinitom  exoesserit,  [expeetator; 
sed  statim  ceteri  ex  eodem  edioto  ad- 
mittontur.  In  petenda  aotem  bono- 
rom  possessione  dies  otiles  singuU 
considerantor. 


9.  And  if  any*  person  entitled  do 
not  claim  possession  within  the  tame 
limited,  his  right  of  possession  ao- 
cnies  first  to  those  in  the  same  de- 
gree with  himself;  and  if  there  be 
none,  the  prsetor,  by  the  soccessoiy 
edict,  gives  the  possession  to  the  next 
degree,  exactly  as  if  he  who  preceded 
had  no  claim  at  alL  If  a  man  refose 
the  possession  of  goods,  when  it  is 
open  to  him,  there  is  no  necessity  to 
wait,  ontil  the  time  limited  is  expired, 
hot  the  next  in  soccession  are  in- 
stantly admitted  onder  the  same 
edict  In  reckoning  the  time  allowed 
for  applications  for  the  possession  of 
goods,  we  only  coont  those  days 
which  are  utiUs, 


D.  xxxvii.  1. 8. 9;  D.  xxxvii.  1.  4,  5;  B.  xxzyiii  9, 1. 6. 8. 10;  B.  zxzviiL  16. 2. 


10.  Sed  bene  anteriores  prindpes 
et  hoio  caossB  provideront,  ne  qois 
pro  petenda  bonorom  possessione  co- 
ret;  sed  qoocomqoe  mode,  si  admits 
tentis  eam  indiciom  intra  statata 
tamen  tempora  ostenderit,  plenom 
habeat  earom  benefidom. 


10.  Former  emperors  have  wisely 
provided,  that  no  person  need  trooble 
himself  to  make  an  express  demand 
of  the  possession  of  goods ;  for,  if  he 
has  in  any  manner  signified  within 
the  appointed  time  bis  wish  to  accept 
the  soccession,  he  shall  eiyoy  the  ftill 
benefit  of  it 


G.  vi.  9.  8,  9. 

Only  those  dies  were  considered  utiles  which  were  suhsequent 
to  the  person  entitled  to  the  possession  heing  aware  of  his  right, 
and  which  were  not  days  on  which  magistrates  did  not  transact 
business  {dies  nefasti).  Demand  of  possession  was  to  be  made 
before  a  magistrate,  that  is,  before  the  pnetor  in  the  city,  and 
the  prases  in  the  province ;  for  the  possession  did  not  devolve, 
like  the  hereditas^  by  course  of  law,  but  had  to  be  expressly 
asked  for  within  a  prescribed  time.  A  particular  formality  in 
the  terms  of  the  demand  was  held  necessary,  the  applicant 
having  to  say,  *'  da  mihi  hanc  bonorum  possessionem " 
(Theoph.  Paraphr.),  until  a  constitution  of  the  Emperor  Con- 
stantius  (C.  vi.  9.  9)  permitted  the  application  to  be  made  in 
any  terms,  and  before  any  magistrate,  and  another  constitu- 
tion excused  those  whom  ignorance  of  what  was  the  proper 
course,  or  whom  absence  prevented  from  making  an  application. 
(Cod.  6.  9.  8.)     In  the  time  of  Justinian  there  was  no  applica- 
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tion  before  a  magistrate ;  any  act  that  manifested  the  wish  to 
have  the  possession  was  enough. 

Sometimes  the  possession  of  goods  was  said  to  he  given  sine 
re.  (Gai.  iii.  85;  Ulp.  Reff.  28.  13.)  The  possession  might 
be  claimed^  in  many  cases,  by  persons  who  were  entitled  to 
enter  on  the  inheritance  as  heirs  under  the  oiyil  law.  If  these 
persons  entered  on  the  inheritance  without  demanding  posses* 
sion  of  the  goods,  the  right  to  this  possession  devolyed,  at  the 
expiration  of  the  time  in  which  they  might  have  claimed  it,  to 
the  next  class  entitled  to  it.  But  if  the  persons  standing  next 
in  the  order  of  praetorian  succession  demanded  the  possession 
in  such  a  case,  he  received  it,  but  only  sine  re,  i,  e,  he  was 
placed  in  the  legal  position  of  possessor  of  the  goods,  but  did 
not  really  have  any  share  in  those  goods  which  formed  the 
inheritance  of  the  heir  under  the  civil  law. 


As  we  have  now  finished  the  subject  of  successions  ab  intes- 
tato,  as  treated  of  in  the  Institutes,  and  seen  the  system  pre 
vailing  when  the  Institutes  were  published,  this  is  the  most 
natural  place  to  notice  briefly  the  complete  change  introduced 
by  the  118th  and  127th  Novels,  which  were  issued  respectively 
in  the  years  548  and  547.  By  this  sweeping  change,  the  dif- 
ference between  the  possessio  bonorum  and  the  her  edit  as  ^  and 
that  between  agnati  and  cognati,  was  entirely  suppressed,  and 
three  orders  of  succession  were  created;  the  first,  that  of  de* 
scendants;  the  second,  that  of  ascendants;  the  third,  that  of 
collaterals.  (1.)  The  descendants  succeeded,  whether  emanci- 
pated or  not,  and  whether  adoptive  or  natural,  to  the  exclusion 
of  all  other  relations,  and  without  distinction  of  sex  or  degree. 
When  they  were  in  the  first  degree,  they  shared  the  inheritance 
per  capita ;  when  in  the  second,  they  shared  it  per  stirpes, 
(2.)  If  there  were  no  descendants,  the  succession  belonged  to 
the  ascendants,  except  that,  when  there  were  brothers  or  sisters 
of  the  whole  blood,  the  ascendants  shared  the  inheritance  with 
them,  each  person  who  had  a  claim  to  succeed  taking  an  equal 
share.  When  there  were  no  such  brothers  or  sisters,  the  nearest 
ascendant  toob,  excluding  the  more  remote;  if  two  or  more 
ascendants  of  tiie  same  degree  were  not  in  the  same  line,  that 
is,  were  partly  in  the  paternal,  partly  in  the  maternal  line,  then 
the  ascendants  of  one  line  took  one-half,  and  the  ascendants  of 
the  other  took  the  other  half,  although  there  might  be  more  of 
the  same  degree  in  one  line  than  in  the  other.  (3.)  If  there 
were  no  ascendants,  then  came,  first,  brothers  and  sisters  of  the 
whole  blood,  then  brothers  and  sisters  of  the  half  blood,  no  dis- 
tinction being  made  between  consanguinei,  a,  and  uterini,  re. 
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The  children  of  a  deceased  hrother  or  sister  were  allowed  to 
represent  their  deceased  parent,  and  to  receive  the  share  that 
parents  would  have  received ;  hut  the  grandchildren  of  a  hrother 
or  sister  were  not  allowed  to  represent  their  grandfather  or 
grandmother.  If  there  were  no  hrothers  and  sisters,  or  children 
of  hrothers  and  sisters,  the  nearest  relation,  in  whatever  degree, 
succeeded;  if  there  were  several  in  the  same  degree,  they  shared 
the  inheritance  jE?^  capita. 


Tit.  X.    DE  ACQUISITIONE  PER  ARROGATIONEM. 

Est  et  alterins  generis  per  niuTer'  There  is  also  another  kind  of  nni- 

sitatem  saccessio,  qus  neqne  lege  versal  succession,  introduced  neither 
Duodecim  Tabularum,  neque  pnetoris  by  the  law  of  the  Twelve  Tables,  nor 
edicto,  sed  eo  jure  quod  consensu  by  the  edict  of  the  praetor,  but  by 
receptum  est,  introducta  est.  the  law  which  rests  on  general  con- 

sent. 

Gai.  iii.  82. 

We  now  pass  to  other  modes  of  acquiring/?^  univeraitatetn. 
And  the  first  is  that  of  arrogation. 

1.  Ecce  enim,  cum  paterfamilias  1.  For  if  the  father  of  a  family 

sese  in  arrogationem  dat,  omnes  res  gives  himself  in  arrogation,  his  pro- 

ejus  corporales  et  incorporales,  que-  perty  corporeal  or  incorporeal,  and 

que  ei  debitn  sunt,  arrogatori  antea  the  debts  due  to  him,  were  formerly 

quidem   pleno   jure    acquirebantur,  acquired  in  full   ownership  by  the 

exceptis  iis  que  per  capitis  deminu-  arrogator,  with  the  exception  only  of 

iionem  pereunt,  quales  sxmt  opera-  those  things  which  were  extinguished 

rum  obUgationes  et  jus  agnationis.  by  the  capiti»  demmuiioy  as  the  obli- 

Usus  etenim  et  ususfructus  Ucet  his  gation  of  services  and  the  rights  of 

antea  connumerabantur,  attamen  ca-  agnation.    Formerly,  use  and  usu- 

pitis  deminutione  minima  eos  tolU  fruct  were  numbered  among  these, 

nostra  prohibnit  constitutio.  but  one  of  our  constitutions  prevents 

their  extinction  by  the  nUnima  denu- 

nuiio. 

Gai.  iii.  82,  83';  0.  iii.  33. 16,  pr.  and  1,  2. 

Oaius  remarks  that  the  property  of  the  wife  who  passed  in 
manum  viri  was  acquired  by  her  husband  exactly  as  fully  as 
that  of  ihe  paterfamilias  was  by  the  person  who  arrogated  him. 
Everything  belonging  to  them  passed  to  the  husband  or  arro- 
gator, except  only  those  things  which  were  ipso  facto  destroyed 
by  the  change  of  status,  as,  for  example,  the  services  due 
from  the  freedman  to  the  patron,  operarum  obUgationes,  were 
due  to  him  personally,  and  were  no  longer  due  if  the  patron 
passed  into  the  power  of  another.  The  ties  of  agnation  were 
also  lost  by  the  chemge  of  status,  as  the  person  arrogated 
passed  out  of  his  civil  family. 
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2.  Nunc  autem  noa  eamdem  acqni- 
sitionem  quae  per  arrogationem  fiebat, 
coarctavimas  ad  similitudinem  natn- 
raliom  parentium ;  nihil  etenim  alind, 
nisi  tantammodo  usnsfruotus,  tarn 
natoralibos  patribus  quam  adoptivis 
per  fitiosfamilias  acqniritnr  in  iis  re- 
bus que  extrinsecus  filiis  obveninnt, 
dominio  eis  integro  servato.  Mortuo 
autem  filio  arrogato  in  adoptiya  fami- 
lia,  etiam  dominium  ejus  ad  arroga- 
torem  pertransit,  nisi  supersint  aliie 
personee  qu8B  ex  constitutione  nostra 
patrem,  in  iis  quce  acquiri  non  pos- 
sunt,  antecedunt. 


2.  At  the  present  day  the  acquisi- 
tions by  anrogation  are  restrained 
-within  the  same  limits  as  acquisitions 
by  natural  parents.  Neither  natural 
nor  adoptive  parents  now  acquire  any- 
thing but  the  usufruct  of  those  things 
which  come  to  their  children  from 
any  extraneous  source,  the  children 
still  retaining  the  dominium.  But, 
if  an  arrogated  son  die  in  his  adop- 
tive family,  then  the  property  also 
will  pass  to  the  arrogator,  provided 
there  exist  none  of  those  persons 
who,  by  our  constitution,  are  pre- 
ferred to  the  father  in  the  succession 
of  those  things,  which  cannot  be  ac- 
quired for  him. 


C.  vi.  61.  6  ;  C.  vi.  69. 11. 
See  Bk.  ii.  Tit.  9.  1. 


8.  Sed  ex  diverse,  pro  eo  quod  is 
debuit  qui  se  in  adoptionem  dedit, 
ipso  quidem  jure  arrogator  non  tene- 
tur,  sed  nomine  filii  convenietur ;  et 
si  noluerit  eum  defendere,  permitti- 
tur  creditoribus  per  competentes  nos- 
tros  magistratus  bona  quse  ejus  cum 
usufructu  futura  ftdssent,  si  se  alien  o 
jnri  non  subjecisset,  possidere  et  legi- 
timo  modo  ea  disponere. 


3.  On  the  other  hand,  an  arrogator 
is  not  directly  bound  to  satisfy  the 
debts  of  his  adopted  son,  but  he  may 
be  sued  in  his  son's  name ;  and  if  he 
refrise  to  answer  for  his  son,  then  the 
creditors  may,  by  order  of  the  proper 
magistrates,  seize  upon  and  sell  in 
the  manner  prescribed  by  law  those 
goods,  of  which  the  usufruct,  as  well 
as  the  property,  would  have  been  in 
the  debtor,  if  he  had  not  made  him- 
self subject  to  the  power  of  another. 

Gai.  iii.  84. 

The  arrogator  succeeded  to  all  the  rights  of  action  for  deht 
which  the  person  arrogated  had,  but  not  to  the  debts.  For  the 
arrogator  was  in  the  position  of  a  father,  who  was  not  bound  by 
the  obligations  of  a  son.  But  the  property  of  the  arrogated 
son  was  held  answerable  for  the  debts,  and  the  prsetor  gave  the 
creditors  a  utilis  actio  against  the  son,  in  whose  name  the 
arrogator  was  thus  sued. 


Tit.  XI.    DE  EO  CUI  LIBERTATIS  CAUSA  BONA 
ADDICUNTUR. 


Aceessit  novus  casus  suooessionis 
ex  constitutione  divi  Mard :  nam  si 
ii  qui  libertatem  acceperunt  a  domino 
in  testamento  ex  quo  non  aditur  he- 


A  new  species  of  succession  has 
been  added  by  the  constitution  of  the 
Emperor  Marcus  Aurelius.  For,  if 
those  slaves,  to  whom  freedom  has 
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reditaSy  Telint  bona  sibi  addid  liber-  been  gmn  by  the  testmnent  of  iheir 
latum  conservandanim  caiiaaj  audi-  master,  under  which  testament  no 
untur.  one  will  accept  the  inheiitance,  wish 

that  the  property  should  be  adjudged 
to  them,  in  order  that  eifect  may  be 
given  to  the  dispoeitian  for  their 
enfranchisonent,  their  request  is 
granted. 

B.  xl.  4.  50,  pr.  and  1. 

If  no  heres  ex  testamento  accepted  the  inheritance,  it  de- 
volved to  the  heredes  ah  intestato,  and  if  no  heres  ab  intestato 
accepted  it,  it  devolved  to  the  Jiscus ;  if  the  Ji%cus  would  not 
accept  it,  die  creditors  could  have  the  goods  of  the  deceased 
sold  for  their  benefit.  But  if  the  deceased  had  by  testament  or 
codicil  given  freedom  to  any  slaves,  then,  after  the  inheritance 
had  been  successively  rejected  by  the  heredes  ex  testamento, 
the  heredes  ab  intestato,  and  the  Jiscus,  application  might  be 
made  to  have  the  goods  given  up  to  the  applicant  instead  of 
being  sold  by  the  creditors,  the  applicant  undertaking  to 
enfranchise  the  slaves,  and  to  satisfy  the  creditors.  If  the 
inheritance  was  accepted  by  any  heir,  or  if  there  were  no  slaves 
to  whom  the  deceased  had  left  their  liberty,  then  this  addictio 
could  not  take  place. 

Gains  makes  no  mention  of  this  mode  of  acquisition  per 
universitatem,  a  circumstance  used  to  fix  his  date,  as  showing 
that  he  wrote  before  the  time  when  Marcus  Aurelius  issued  the 
rescript  contained  in  the  next  paragraph. 


1.  £t  ita  divi  Marci  rescripto  ad 
Popiliam  Bufom  continetnr.  Verba 
rescript!  ita  se  habent:  *^  Si  Yirginio 
Yalenti,  qui  testamento  suo  liberta- 
tem  quibnsdam  adscripsit,  nemine 
successore  ab  intestato  ezistente,  in 
ea  causa  bona  ejus  esse  coeperunt  ut 
Teniri  debeant,  is  cujus  de  ea  re  notio 
est,  aditus  rationem  desiderii  tui  ha- 
bebit :  ut  libertatum,  tarn  earum  quee 
directo  quam  earum  quae  per  speciem 
fideicommissi  relictse  sunt,tuendarum 
gratia  addicantur  tibi,  si  idonee  ere- 
ditoribus  caveris  de  solido  quod  cui- 
que  debetur  solvendo.  £t  ii  quidem 
quibus  directa  libertas  data  est,  per- 
inde  libeii  erunt  ac  si  hereditas  adita 
esset;  ii  autem  quos  heres  manu- 
mittere  rogatus  est,  a  te  libertatem 
consequentur:  ita  ut,  si  non  alia  con- 
didone  velis  bona  tibi  addici,  quam 
nt  etiam  qui  directo  libertatem  acce- 
pemnt,  tui  liberti  fiant;  nam  huic 


1.  Such  is  the  effect  of  a  rescript 
addressed  by  the  Emperor  Marcus  to 
Pompilius  Kufus,  in  the  following 
terms : — "  If  the  estate  of  Virginius 
Yalens,  who  by  testament  has  given 
their  freedom  to  certain  slaves,  must 
necessarily  be  sold,  there  being  no 
successor  ah  intestato^  then  the  ma- 
gistrate who  has  the  cognizance  of 
the  affair  shaU  upon  application  at- 
tend to  your  request,  that,  for  the 
sake  of  preserving  the  liberty  of  those 
to  whom  it  was  given,  either  directly 
or  by  a  Jideicommissum,  the  estate  of 
the  deceased  may  be  adjudged  to  you, 
on  condition,  that  yon  give  good  se- 
curity  to  the  creditors  that  their 
claims  shall  be  satisfied  in  full.  And 
all  those,  to  whom  freedom  was 
given  directly,  shall  then  become 
free,  exactly  as  if  the  inheritance  had 
been  entered  upon ;  but  those  whom 
the  heir  was   ordered  to  manumit 
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etiam  Yoluntati  ttue,  si  ii  quomm  de 
stata  agitiir  consentiant,  auctoritatem 
nostram  aooommodamus.  Et  ne 
higiis  rescriptionianostrie  emolmnen- 
tam  alia  ratione  irritnm  fiat,  si  fisous 
bona  agnoscere  Yolnerit,  et  ii  qui  re- 
bus nostris  attendunt,  scient  com- 
modo  pecuniario  pneferendam  liber- 
tatis  oaosam,  et  ita  bona  cogenda  ut 
libertas  iis  salva  sit,  qui  earn  adipisoi 
potuemnt  si  hereditas  ex  testamento 
adita  esset." 


shall  obtam  their  freedom  from  jou 
only.  However,  if  you  do  not  wish 
that  the  goods  of  the  deceased  should 
be  adjudged  to  you  on  any  other  con- 
dition, than  that  those  slaves  also 
who  received  their  liberty  directly  by 
testament  shall  become  your  fr«ed- 
men,  and  if  those  who  are  to  receive 
their  freedom  agree  to  this,  we  are 
willing  that  your  wishes  in  this  re- 
spect shall  be  complied  with.  And, 
lest  you  should  lose  the  benefit  of 
this  our  rescript  in  another  way, 
namely,  by  the  property  being  seized 
on  behalf  of  the  imperial  treasury, 
be  it  known  to  the  officers  of  our 
revenue,  that  the  gift  of  liberty  is  to 
be  attended  to  more  than  our  pecu- 
niary advantage;  and  seizure  shall 
be  made  of  the  ,'property  in  such  a 
way  as  to  preserve  the  freedom  of 
those  who  would  have  been  in  a  situa- 
tion to  obtain  it,  had  the  inheritance 
been  entered  on  imder  the  testa- 
ment.'* 

D,  xl.  6.  2,  and  4.  8. 11, 12. 17. 

By  a  oonstitation  of  Gordian,  it  was  declared  that  the  rescript 
of  Marcus  Aurelius  extended  to  cases  in  -which  a  stranger,  and 
not  one  of  the  slaves  of  the  deceased^  applied  for  the  addiction. 
(Cod.  vii.  2.  6.) 

When  the  inheritance  was  not  rejected,  hut  accepted  hy  the 
heredes  ab  intestate  or  hy  the  Jiscns,  the  ^scus,  so  far  as  re- 
gards the  enfiranchisement  of  the  slaves,  was  placed,  hy  the 
latter  part  of  this  rescript,  in  a  different  position  from  that 
which  was  occupied  hy  the  heredes  ah  intestato;  whichever  ac- 
cepted it,  the  addictio  could  not  take  place,  hut  the  fiscus  was 
ordered  to  fulfil  the  wishes  of  the  deceased,  while  the  heredes 
ah  intestato  were  at  liherty  to  disregard  them. 

2.  Hoc  rescripto  subventnm  est  et 
Ubertatibus  et  defunctis,  ne  bona 
eorum  a  creditoribus  possideantur  et 
veneant  Certe  si  fuerint  hao  de 
causa  bona  addicta,  cessat  bonomm 
venditio:  extitit  enim  deftmcti  de- 
fensor, et  quidem  idoneua,  qui  de 
aohdo  creditoribus  oavet. 


2.  This  rescript  is  meant  to  favour 
both  the  gift  of  liberty  and  also  the 
deceased  testator,  whose  effects  it 
prevents  being  seized  and  sold  by 
creditors :  for,  of  course,  when  goods 
are  thus  adjudged,  in  order  that 
liberty  may  be  preserved,  there  can- 
not be  a  sale  by  creditors,  for  there 
18  some  one  to  answer  for  the  de- 
ceased, who  is  solvent,  and  gives  se- 
curity to  the  creditors  for  the  ftdl 
satisfaction  of  their  claims. 


D.  xlii.  4.  2,  and  5.  3. 
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3.  In  piimis  hoc  resoriptnm  toties 
locum  habet,  quoties  testamento  li- 
bertates  datiB  sunt  Quid  ergo  si 
quia  intestatus  decedens  oodicillis 
Ubertates  dederit,  neque  adita  sit  ab 
intestato  hereditas?  favor  constitu- 
tionis  debebit  locum  habere.  Certe 
si  testatUB  decedat,  et  codicillis  de- 
derit  libertatem,  competere  earn  ne- 
mini  dubiom  est 


8.  This  rescript  is  applicable  when- 
ever freedom  is  conferred  by  testa- 
ment But,  what  if  a  master  die  in- 
testate, having  bequeathed  freedom 
to  his  slaves  by  codicils,  and  the  in- 
heritance ab  intestato  be  not  entered 
upon  ?  The  benefit  of  the  constitution 
shall  extend  to  this  case ;  of  course, 
if  the  deceased  die  testate,  freedom 
given  by  codicils  is  effectual. 


D.  xl.  6.  2. 
Favor  constitutionis,  u  e.  the  favourable  extension  of  the 
constitution. 


4.  Tunc  enim  constitutioni  locum 
esse  verba  ostendunt,  cum  nemo  suc- 
cessor ab  intestato  existat;  ergo 
quamdiu  incertum  erit  utrum  existat 
an  non,  oessabit  constitutio.  Si  cer- 
tum  esse  cceperit  neminem  extare, 
tunc  erit  constitutioni  locus. 


4.  The  words  of  the  constitution 
show,  that  it  is  then  in  force,  when 
there  is  no  successor  ab  intettato. 
Therefore,  as  long  as  it  remains 
doubtful,  whether  there  be  or  be  not 
a  successor,  the  constitution  is  not 
applicable;  but  when  it  is  certain 
that  no  one  will  enter  upon  the  suc- 
cession, it  then  takes  effect 


D.  xl.  6.  4. 


5.  Si  is  qui  in  integrum  restitui 
potest,  abstinuerit  se  ab  hereditate, 
quamvis  potest  in  integrum  restitui, 
potest  admitti  constitutio  et  bonorum 
addictio  fieri.  Quid  ergo  si,  post  ad- 
dictionem  Ubertatum  conservandarum 
causa  factam,  in  integrum  sit  resti- 
tutus?  Utique  non  erit  dicendum 
revocari  libertates,  quae  semel  com- 
petierunt 


6.  If  a  person  who  has  a  right  to 
be  placed  again  in  exactly  the  posi- 
tion he  once  held,  should  abstain 
from  taking  the  inheritance,  here  too 
the  constitution  is  applicable,  and  an 
adjudication  of  the  goods  may  be 
made.  Supposing  then,  after  an  ad- 
judication has  been  made  for  the 
sake  of  preserving  liberty,  the  heir 
is  restored  to  his  former  position; 
still  the  fireedom  is  not  to  be  revoked, 
since  it  has  been  once  gained. 

D.  xl.  6.  4. 1,  2. 

The  case  most  likely  to  have  raised  a  doubt  -was  that  of  a 
minor  under  26  years,  who  was  Jieres  ah  intestato.  If  he 
had  accepted  the  inheritance  at  once,  he  would  have  taken  it 
without  any  of  the  burdens^  such  as  gifts  of  liberty,  with  which 
it  was  charged  by  the  testament.  But  if  he  refused  to  accept 
it,  and  the  slaves  were  enfranchised  by  addiction  being  granted, 
then  when  the  minor  attained  the  age  of  25,  and  was  entitled 
to  the  restitutio  in  integrum,  was  the  freedom  gained  by  the 
slaves  to  be  revoked  ?  Justinian  says,  undoubtedly  not.  The 
inheritance  would  be  restored  to  the  minor,  but  liberty  once 
given  could  not  be  taken  away  again. 

6.  Hffic  constitutio  libertatum  tuen-  6.  This  constitution  was  intended 

darum  causa  introducta  est;  ergo  si      to  make  gifts  of  liberty  effectual; 
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libertates  nnllie  sunt  datie,  cessat 
constitutio.  Quid  ergo  si  vivus  de- 
derit  libertates,  Yel  mortis  causa,  et 
ne  de  hoo  quseratur  utrum  in  fraadem 
creditorum  an  non  factum  sit,  idcirco 
▼elint  sibi  addici  bona,  an  audiendi 
sunt?  £t  magis  est  ut  audiri  de- 
beant,  etsi  deficiant  verba  constitu- 
tionis. 


See  Bk.  i.  Tit.  6. 

7.  Sed  cum  multas  divisiones  ejus- 
modi  constitntioni  deesse  perspezi- 
mus,  lata  est  a  nobis  plenissima  con- 
stitutio, in  qua  multffi  species  collatse 
sunt,  quibus  jus  hi:uusmodi  succes- 
sionis  plenisaimum  est  effectum: 
quas  ex  ipsa  lectione  constitutionis 
potest  quis  cognoscere. 

C.  vii.  2. 16, 


and,  therefore,  when  freedom  is  not 
given,  the  constitution  is  not  appU> 
cable.  Suppose  then,  a  master  has 
given  freedom  to  his  slaves  either 
inter  vivos,  or  mortis  causa,  and  to 
prevent  any  question  arising  whether 
the  creditors  have  been  defrauded, 
the  slaves  intended  to  be  enfran- 
chised should  petition,  that  the  goods 
of  the  deceased  may  be  adjifdged  to 
them;  is  this  to  be  allowed?  And 
we  think  that  we  ought,  on  the  whole, 
to  say  that  it  is,  although  the  consti- 
tution is  silent  on  the  point. 


7.  Perceiving  that  the  constitution 
was  deficient  in  many  respects,  we 
have  published  a  very  complete  con- 
stitution, containing  many  decisions, 
which  complete  the  legislation  on  this 
kind  of  succession,  and  which  may 
be  easily  learnt  by  reading  the  con- 
stitution itself. 

pr.  1,  and  foil. 


Tit.  XII.  DE  SUCCESSIONIBUS  SUBLATIS,  QU^E 
FIEBANT  PER  BONORUM  VENDITIONEM,  ET 
EX  SENATUS-CONSULTO  CLAUDIANO. 


Erant  ante  prsedictam  successionem 
olim  et  alice  per  universitatem  sue- 
cessiones:  qualis  frierat  bonorum 
emptio,  qu»  de  bonis  debitoria  ven- 
dendis,  per  multas  ambages  fuerat 
introdncta,  et  tunc  locum  habebat 
quando  judicia  ordinaria  in  usu  frie- 
mnt.  Sed  cum  extraordinariis  judi- 
eiis  posteritas  usa  est,  ideo  cum  ipsis 
ordinaiiis  judiciis  etiam  bonorum 
venditiones  expiraverunt  Et  tan- 
tnmmodo  creditoribus  datur  officio 
judids  bona  possidere,  et  prout  utile 
eis  visum  fuerit  ea  disponere :  quod 
ex  latioribus  Bigeatomm  libris  per- 
fectius  apparebit 


There  were  formerly  many  other 
kinds  of  universal  succession  prior 
to  that  of  which  we  have  just  spoken ; 
such  was  the  sale  of  goods  which 
was  employed  to  sell  with  number- 
less formalities  the  goods  of  debtors. 
It  continued  as  long  as  the  judicia 
ordinaria  were  in  use;  but,  afterwards, 
when  the  judicia  extraordinaria  were 
adopted,  the  sale  of  goods  passed 
away  with  the  judicia  ordinaria.  Cre- 
ditors can  now  do  no  more  than  pos- 
sess themselves  of  the  goods  of  Uieir 
debtors  by  order  of  a  judge,  and  dis- 
pose of  them  as  they  think  proper. 
This  subject  will  be  found  treated  of 
more  at  length  in  the  larger  work  of 
the  Digest 

Gai.  iii.  77-81 ;  D.  xlii.  5  ;  C.  vii.  72.  0. 

This  bonorum  emptio  per  universitatem  was  a  sale  or  trans- 
fer of  the  entire  property  of  the  debtor  to  the  person  who,  in 

E  E 
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consideration  of  receiving  it,  would  undertake  to  pay  the  largest 
proportion  of  the  claims  of  the  creditors.  The  creditors  might 
apply  for  permission  to  have  the  goods  sold  in  this  way,  not 
only  when  the  debtor  was  dead,  hut  (1)  when  he  fraudulently 
hid  himself,  so  that  he  could  not  he  summoned  before  the 
magistrate,  or  (2)  when  he  was  absent,  and  no  one  appeared  to 
defend  his  cause,  or  (3)  if,  after  having  been  condemned,  he 
did  not  satisfy  the  claims  of  the  creditors  within  the  time 
allowed  by  law,  or  (4)  if  he  had  made  a  cessio  honorum,  i,  e. 
had  himself  abandoned  all  his  property  to  his  creditors,  as  he 
was  allowed  to  do  by  the  lex  Julia.  (Gai.  iii.  78.)  The 
creditors  were  placed  in  possession  of  the  property  during  thirty 
days  if  the  debtor  were  alive,  and  fifteen  if  he  were  dead.  They 
announced  the  intended  sale  by  Ubelli;  and,  by  direction  of  the 
praetor,  they  chose  one  of  their  own  body  to  conduct  the  busi- 
ness for  them.  He  was  called  the  magister^  and  received  the 
proposals  of  those  who  wished  to  make  an  offer  for  the  goods 
of  the  deceased.  After  a  certain  delay  the  creditors  came  again 
before  the  praetor,  who  directed  them  to  fix  the  terms  on  which 
they  finally  consented  to  the  transfer.  The  goods  of  the  debtor, 
though  not  the  Quiritarian  ownership  in  them,  were  then  trans- 
ferred to  the  person  whose  offer  they  decided  on  accepting,  and 
this  person,  termed  the  honorum  emptor ^  stepped  into  the  place 
of  the  debtor,  and  might  sue  and  be  sued  exactly  as  the  debtor 
might  have  been.     (Theoph.  Varr,  Gai.  iii.  77,  78.) 

Judicia  ordinaria,  extraordinaria.    (See  Introd.  sec.  110.) 

1.   Erat    et    ex    senatus-consulto  1.  There  was  also,  by  yirtue  of  the 

Claudiano  miserabilis  per  universi-  <ena/i<j-can«u//tim  CZau^/umum,  another 
tatem  acquisitio,  cum  libera  mulier  most  wretched  method  of  universal 
servili  amore  bacchata  ipsam  liber-  acquisition  "per  universUatem ;  when  a 
tatem  per  senatus-consultum  amitte-  freewoman  indulged  her  passion  for 
bat,  et  cum  libertate  substanliam.  a  slave,  and  lost  her  freedom  under 
Quod  indignum  nostris  temporibus  this  senatus-coruvUum,  and  with  her 
esse  existimantes,  eta  nostra  civitate  freedom  her  estate.  This  was,  in 
deleri,  et  non  inseri  nostris  Digestis  our  opinion,  unworthy  of  our  age, 
concessimus.  and  we  have  therefore  abolished  it 

in  our  empire,  and  forbidden  it  to  be 
inserted  in  the  Digest. 

Gai.  i.  84.  91. 160;  C.  vii.  24. 
There  could  be  no  marriage  between  a  slave  and  a  free  per- 
son. If,  therefore,  a  woman  bom  free  lived  with  a  slave  in 
eontuhernio,  this  was  thought  so  disgraceful  to  her,  that  if  the 
master  of  the  slave  complained  she  was  liable  to  the  punish- 
■  ment  mentioned  in  the  text.  The  strong  expression,  '*  servili 
amore  bacchata,'*  must  not  be  taken  as  indicating  anything 
more  than  cohabitation  with  a  slave,  where  the  law  forbade  mar- 
riage.    If  the  woman  was  a  freedwoman  who  thus  lived  with  a 
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slave,  she  became  again  the  slave  of  her  patron,  if  he  had  not 
known  of,  and  assented  to,  her  conduct,  and  the  slave  of  the 
master  of  the  slave  with  whom  she  lived,  if  the  patron  had 
been  aware  of  how  she  was  living.  (Paul.  Sent.  8.  21 ;  Gai.  i. 
84-91.  160;  see  also  Tacit.  AnnaL  xii.  63.) 


Tit.  XIIT.    DE  OBLIGATIONIBUS. 

Nunc  transeamas  ad  obligationes.  Let  ns  now  pass  to  obligations. 

Obligatio  est  juris  vinculum,  quo  ne-      An  obligation  is  a  tie  of  law,  which 
eessitate    astringimur    alict^us    sol-      binds  us,  according  to  the  rules  of  our 
yendsa  rd  secundum  nostrte  dTitatis      civil  law,  to  render  something, 
jura. 

D.  xliv.  7.  8. 

We  now  pass  to  obligations.  Having  finished  the  subject  of 
lights  over  things,  and  of  the  modes  by  which  they  are  acquired, 
we  now  pass  to  rights  against  particular  persons,  expressed 
very  inaccurately  in  later  Latin  by  the  X^rm  jura  ad  rem,  (See 
Introd.  sec.  64.)  These  rights  are  those  which  we  have  against 
some  one  or  more  particular  persons,  as  opposed  to  the  general 
rights,  such  as  that  of  having  the  secure  enjoyment  of  our 
property,  which  we  have  against  all  mankind.  (See  Introd.  ihJ) 
The  indirect  effect  of  rights  against  particular  persons  is,  that 
we  have  a  thing  done  for,  or  given  to  us,  and  hence  the  jus^  or 
right,  was  said  to  be  ad  rem ;  but  the  res  was  only  the  ultimate 
result,  not  the  immediate  object,  of  the  right  against  the  par- 
ticular person. 

Obligations  are  placed  in  the  Institutes  between  the  subject 
of  things  and  the  subject  of  actions ;  and  as  in  Bk.  i.  8.  pr.  it 
is  said  that  the  whole  of  private  law  relates  to  persons,  things, 
and  actions,  it  has  been  questioned  whether  obligations  are 
meant  to  be  included  under  things  or  actions.  Theophilus 
understood  them  to  be  included  under  actions,  ^  we  see  by  his 
paraphrase  on  this  Title,  and  on  the  6th  Title  of  the  Fourth  Book, 
but  it  is  evident  that  Gains,  from  whom  Justinian  borrows  the 
arrangement,  meant  obligations  to  come  under  the  discussion  of 
res :  otherwise,  as  Savigny  remarks  (Traits  de  Droit  Rom. 
Mod.  Bk.  ii.  ch.  1),  we  must  consider  the  part  specially  relating 
to  actions  as  a  subsidiary  part  of  the  portion  commencing  with 
obligations,  which  is  contradicted  by  the  mode  in  which  Gains 
treats  of  the  subject  of  actions.  The  subject  of  obligations' 
does  not  properly  fall  under  res  or  actiones,  and  it  was  from 
feeling  this  that  Gains  placed  it  between  the  two,  although  his 
division  of  law  obliged  him  to  rank  it  under  one  or  the  other. 

E  £   2 
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He  could  not,  consistently  with  this  division,  place  obligations 
in  his  system  according  to  their  nature,  and  he  preferred  to 
consider  them  with  reference  to  their  ultimate  result  (res) 
rather  than  with  reference  to  the  mode  by  which  the  law  secured 
this  result  (actio).  The  incorrectness  of  such  a  mode  of  treat- 
ing obUgations,  and  the  inaccuracy  of  the  expression  Jus  ad 
rem,  is  evident  when  we  consider  that  the  actio  did  not  really 
give  the  res  which  was  the  subject  of  the  obligation,  but  only  a 
pecuniary  equivalent. 

Unless  an  action  could  be  brought  to  enforce  an  obligation, 
the  obligation  had  no  legal  validity,  and  hence  the  text  says, 
astringimur  secundum  nostrte  civitatis  jura.  It  is  by  having 
an  action  attached  to  it  that  an  obUgation,  properly  so  called,  a 
civil  obligation,  is  distinguished  from  a  natural  obligation, 
which,  however  clearly  it  may  be  recognised  as  a  part  of  man's 
duty,  yet  is  not  made  compulsory  by  having  an  action  to  en- 
force it.  Natural  obligations  were  not,  however,  considered  as 
entirely  out  of  the  pale  of  Roman  law.  For  though  no  action 
could  be  brought  to  enforce  them,  yet  they  might  furnish  an 
exception,  i,  e.  a  ground  of  defence  (see  Introd.  sec.  106),  and 
anything  paid  in  fulfilment  of  them  could  not  be  recovered. 
(D.  xii.  6.  19.)  An  action  is  so  necessary  a  complement  of  a 
civil  obligation,  that  in  treating  of  an  obhgation,  it  is  necessary 
to  inquire  what  species  of  action  is  proper  to  it ;  and  hence,  in 
the  Digest,  obligations  and  actions  are  treated  of  in  the  same 
title.     (xUv.  7.  de  obligationihus  et  actionibus.) 

The  text  says  we  are  bound  necessitate  alicujus  solvendm 
ret;  solvere  is  used  as  a  general  expression  for  the  fulfilment 
of  an  obligation.  The  three  words,  dare,/acere,  prastare  (D, 
xliv.  7.  3),  all  here  included  in  solvere,  were  used  to  embrace 
all  the  possible  duties  an  obligation  could  create.  Either  the 
person  bound  by  the  obligation  was  obUged  dare,  i.  e,  to  give 
the  absolute  ownership  of  a  thing ;  ovfa^ere,  i.  e.  to  do,  or  not 
to  do,  some  act ;  or  prmstare,  i.  e,  to  provide,  or  furnish,  any 
advantage  or  thing,  the  yielding  which  could  not  be  included 
in  the  limited  sense  of  the  word  dare,     (See  Introd.  sec.  81.) 

Obligatio  is  properly,  as  the  text  expresses  it,  a  vinculum,  a 
special  tie  between  two  or  more  particular  persons ;  but  it  is 
also  used  to  express  the  right  thus  gained  (D.  xii.  2.  9.  3),  the 
duty  thus  owed  (D.  1.  16.  21),  and,  also,  the  mode  by  which 
the  tie  is  created,  being  used  as  equivalent  to  contractus,  (D. 
V.  1.  20.) 

1.  Omnium    autem    obligataonam  I.  The  principal  division  of  obli- 

Bumma  divisio  in  duo  genera  dedu-  gaUons  is  into  two  kinds,  civil  and 

citur;  namque  aut  civiles  sunt  aut  prsetorian.   Civil  obligations  are  those 

pTietori».    Civiles  sunt,  quad  aut  legi-  constituted  by  Oie  laws,  or,  at  least. 
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bns  constltutffi  ant  eerie  jure  civili  recognised  by  the  ciTil  law.    Preeto- 

comprobatse    sunt.     Praetorife  sunt,  rian  obligations  are  those  which  the 

qnas  pnetor  ex  sna  jurisdictione  con-  prsetor  has  established  by  his  own 

Btitnit,  qua  etiam  honorariee  vocan-  authority;  they  are  also  ccQled  hono- 

tur.  rary. 

D.  xliv.  7.  52. 

This  division  of  obligations  is  based  upon  the  difference  of 
the  sources,  from  which  the  actions  given  to  enforce  them  were 
derived,  the  ohligatio  civilia  being  enforced  by  a  civil  action^ 
the  pratoria  obligatio  being  enforced  by  a  preetorian  action. 

Legihus  constituta^  i.  e.  their  force  springing  from  the  strict 
civil  law  of  Borne,  jure  civili  comprobata,  i .  e,  originally  be- 
longing to  the  law  of  nations,  but  subsequently  admitted  into, 
and  confirmed  by,  the  civil  law.  The  expression  secundum 
nostra  civitatis  jura  in  the  last  paragraph  included  both  the 
civil  and  the  prtetorian  law ;  if  we  use  civilis  not  as  opposed  to 
pratorius,  but  as  meaning  *'  municipal,"  i.  e,  belonging  to  the 
particular  state,  all  obligations  derived  their  force  from  the  jus 
civile,  as  they  were  only  binding,  because,  under  the  system  of 
Boman  law,  an  action  was  attached  to  them. 

2.  Sequens  divisio  in  quatuor  spe-  2.  A    further    division    separates 

cies  deducitur :  aut  enim  ex  contractu  them  into  four  kinds,  for  they  arise 

sunt,  aut  quasi  ex  contractu,  aut  ex  ex  contractu  or  quasi  ex  contractu^  ex 

maleficio,    aut    quasi    ex   maleficio.  nuUeficio  or  quasi  ex  maleficio.    Let 

Prius  est  ut  de  iis  que  ex  contractu  us  first  treat  of  those  which  arise 

sunt,  dispiciamus  :  hamm  seque  qua-  from  a  contract ;   which  again  are 

tuor  simt  species ;  aut  enim  re  con-  divided  into  four  kinds,  according  as 

trahuntur  aut  verbis  aut  literis  aut  they  are  formed  by  the  thing,  by 

consensu,  de  quibus  singulis  dispi-  word  of  mouth,  by  writing,  or  by 

damns.  consent    Let  us  examine  each  kind 

separately. 

Gai.  iii.  88,  89. 

Oaius  says  (iii.  88),  omnis  obligatio  vel  ex  contractu 
nascitur,  vel  ex  delicto;  and  adds,  in  a  passage  given  in  the 
Digest  (xliv.  7.  1),  aut proprio  quodamjure  ex  variis  causa- 
rum  Jiguris,  which  latter  words  include  the  various  cases 
of  obligations  not  properly  belonging  to  either  of  the  two 
heads  of  ex  contractu  or  ex  delicto,  but  assimilated  to  those 
belonging  to  one  or  the  other  in  the  division  adopted  by 
Justinian,  so  as  to  make  the  division  of  obligations  into  those 
ex  contractu  and  those  ex  maleficio  as  nearly  an  exhaustive  a 
one  as  possible.  This  arrangement  of  obligations  is  also  bor- 
rowed from  Gains  (D.  xliv.  7.  4  and  6),  with  the  slight,  varia- 
tion that  Oaius  makes  those  ex  contractu  and  qua^i  ex  con- 
tractu into  one  class,  and  those  ex  delicto,  or,  to  use  the 
expression  of  the  text,  those  ex  maleficio  and  those  quasi  ex 
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delicto  or  quasi  ex  maleficio  into  another  class,  whereas 
Jastinian  makes  four  distinet  classes.     (See  Introd.  sec.  83.) 

A  contract  was  an  agreement  which  the  civil  law  made 
obligatory  by  attaching  to  it  an  action.  A  mere  agreement 
(nudapactio)  did  not  give  rise  to  an  action,  and  therefore  was 
not  an  obligation.  Something  more  was  required  than  the 
mere  consent  of  the  parties,  except  in  four  particular  kinds 
of  contracts,  which  were  made  consensu,  i.  e.  by  consent  only. 
What  these  were  will  appear  in  the  22n(l  and  following  Titles. 
(See  Introd.  sec.  87.)  In  order  that  a  contract  should  be 
formed  so  as  to  be  valid  in  law,  it  was,  in  all  other  cases, 
necessary  that  it  should  be  formed  in  one  of  the  modes  recog- 
nised by  the  civil  law,  that  is,  re,  verbis,  or  Uteris. 

Contracts  may  also  be  divided  according  as  they  are  unilateral 
or  bilateral.  In  a  unilateral  contract,  only  one  party  is  bound ; 
in  a  bilateral  contract,  or,  to  use  the  Greek  word  borrowed  by 
the  jurists,  cuvaT^iayfjux,  there  were  reciprocal  rights  created. 
The  only  unilateral  contracts  were  the  contract  of  mutuum, 
stipulations,  and  contracts  made  Uteris.  And  again,  as  obli- 
gations were  divided  according  to  the  difference  of  actions 
attaching  to  them,  so  contracts  may  be  divided  into  those 
bonis  Jidei  and  those  stricti  juris,  according  as  considerations 
of  equity  and  good  faith  were  or  were  not  permitted  to  be  in- 
troduced into  the  actions  by  which  they  were  enforced.  (See 
Introd.  sec.  108.) 

Contracts  originally,  under  the  jus  Quiritium,  were  made 
per  as  et  libram.  The  forms  of  this  mode  of  transferring 
property  we  have  already  noticed  in  speaking  of  mancipation 
(See  Introd.  note  to  Bk.  ii.  Tit.  1.)  Nexum  was  the  general 
word  for  every  transaction  carried  on  in  this  way.  Nexum  est, 
says  Festus,  quodcumque  per  ess  et  libram  geritur.  All  readers 
of  Boman  history  are  familiar  with  the  words  nexum  and  nexi, 
i.  e.  those  who  had  entered  into  a  nexum,  as  opposed  to  addictio 
and  addicti.  What  was  the  precise  nature  of  the  distinction 
between  the  nexi  and  addicti  has  been  a  subject  of  much 
doubt  among  recent  writers ;  but  it  seems  most  probable  that 
addictio  was  the  giving  up  to  the  creditor  of  the  person  of  the 
debtor  by  the  magistrate,  as  the  ordinary  means  of  execution 
under  a  system  of  law  which  did  not  allow  the  property  of  the 
debtor  to  be  taken  in  execution ;  while  the  nexum  was  a  mort- 
gage by  which  the  debtor  sold  himself  and  all  that  he  had  to 
the  creditor,  subject,  however,  to  a  right  of  redemption.  (See 
PucHTA,  Inst,,  vol.  ii.  233;  but  see  Grotes  Greece,  iii.  215, 
wliere  a  different  view,  suggested  by  Savigny  {Traits  de  Droit 
Rom.  Mod.  V.  sect.  219),  is  adopted.)  The  nexum  was  accom- 
panied by  a  solemn  form  of  words,  and  in  process  of  time 
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contracts  came  to  be  formed  merely  by  the  pronunciation  of 
certain  words  to  which  a  great  solemnity  was  attached^  and 
nothing  more  was  required ;  or  being  supposed,  by  a  fiction, 
that  the  ceremony  of  the  a8  and  libra  had  been  gone  through. 
Contracts  thus  made  were  said  to  be  made  verbis.  (See  In- 
trod.  sec.  85.)  The  ceremony  of  the  as  and  libra  being  in 
like  manner  supposed  by  a  fiction  to  have  been  gone  through, 
contracts  were  also  made  Uteris^  i,  e.  by  entering  the  debt  in 
the  respective  books  of  the  debtor  and  creditor.  (See  Introd. 
sec.  86.)  Again,  if  a  thing  which  was  the  subject-matter  of  a 
contract  was  handed  over,  and  the  ceremonies  attending  the 
formation  of  the  contract  were  supposed  to  have  been-  gone 
through,  it  naturally  followed  that  all  those  duties  which  could 
be  supposed  to  arise  upon  the  delivery  of  the  thing  should  be 
made  compulsory ;  and  hence,  when  in  pursuance  of  an  agree- 
ment a  thing  was  delivered  over,  a  contract  was  said  to  be 
made  re,  i.  e.  by  the  delivery  of  the  thing.  (See  Introd. 
sec.  84.)  Lastly,  four  particular  kinds  of  contracts  (see  Introd. 
sec.  87),  borrowed  firom  the  Jus  gentium,  and  not  deriving  their 
validity  in  any  way  from  the  nexum,  were  added  to  the  list  of 
those  which  were  enforced  by  the  civil  law,  and,  as  they  were 
formed  by  the  mere  agreement  of  the  parties,  were  said  to  be 
made  consensu. 

The  older  actions  of  law  (see  Introd.  sec.  96)  afibrded  a  very 
cumbrous  machinery  for  the  enforcement  of  rights  against  par- 
ticular persons;  and  the  lex  Silia  (510  a.u.g.)  introduced  a 
new  kind  of  action,  termed  condictio,  for  the  enforcement  of 
obligations  binding  a  person  to  give  the  absolute  ownership 
(dare)  of  a  certain  sum  of  money  {pecunia  certa) ;  and  the 
lex  Calpurnia  (520  A.u.c.)  extended  its  application  to  a  similar 
demand  of  any  certain  thing,  as  a  definite  quantity  of  oil  or 
wheat.  (See  Introd.  sec.  97.)  In  process  of  time  the  condictio 
was  made  to  embrace  uncertain  as  well  as  certain  things,  and 
was  applied  to  obligations  binding  a  person  facere,  and  hence 
Gains  says,  appellantur  in  personam  actiones,  quibus  dare 
fierive  iniendimus,  condictiones  (iv.  5).  The  condictio  certi, 
f .  e.  the  condictio  in  its  older  and  stricter  form,  came  thus  to  be 
opposed  to  the  condictio  incerti.  We  may  Uierefore  say  that 
contracts  dare  or  facere  were  enforced  by  a  condictio,  and  that 
this  condictio  was  certi  or  incerti  according  as  a  definite  or 
indefinite  thing  was  demanded.  Whenever  the  contract  was 
to  do  a  thing,  it  was  always  uncertain,  because  the  law  could 
not  compel  Uie  person  bound  by  the  contract  to  do  the  thing, 
but  only  to  give  a  pecuniary  equivalent;  and  what  sum  of 
money  was  a  reasonable  compensation  for  the  loss  sustained  by 
the  thing  not  being  done  was  left  to  be  settled  by  the  judge. 
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The  formula  of  the  condictio  certi  ran  «  paret  eum  [decern 
aureoa]  dare  oportere.  (See  paragr.  1  of  next  Title.)  That 
of  the  condictio  incerti  ran  Quicquid  paret  eum  dare  facere 
oportere.  The  condictio  incerti,  besides  its  general  name,  re- 
ceived also  a  special  name  derived  from  the  kind  of  contract  it 
was  brought  to  enforce,  or  from  the  subject-matter  of  the  con- 
tract itself  For  instance,  the  action  brought  to  enforce  a 
stipulation  for  an  uncertain  sum  was  termed  an  actio  ex 
stipulatu.  When  the  condictio  was  certi,  it  was  generally 
spoken  of  simply  as  condictio.  Sometimes,  however,  though 
rarely,  it  too  received  a  special  name,  as  the  condictio  certi 
brought  to  enforce  a  mutuum,  sometimes  termed  the  actio 
mutui,  A  condictio  brought  to  enforce  the  demand  of  any 
certain  thing  other  than  a  certain  sum  of  money  received  the 
appellation  of  condictio  triticaria,  because  wheat  (triticum) 
was  taken  as  a  representative  of  ihose  things  of  which  a  cer- 
tain quantity  could  be  claimed. 

There  were  some  actions  in  which  a  wide  discretion  was 
given  to  the  judge,  who  was  to  take  all  the  circumstances 
of  the  case  into  his  consideration,  and  pronounce  the  sentence 
which  equity  demanded,  thus  acting  as  an  arbiter  rather  than  a 
judex.  Such  actions  were  termed  honcB  Jidei  actiones,  and 
the  obligations,  to  enforce  which  they  were  given,  were  termed 
hon<B  Jidei  ohligationes.  The  right  to  have  this  equitable  con- 
sideration of  the  whole  case  was  inherent  in  the  nature  of  the 
obligation,  i.  e.  the  action  brought  to  enforce  any  of  the  bona 
jidei  obligationes  was  always  bornB  Jidei.  Probably  all  actions 
instituted  by  the  preetorian  law  were  of  this  description.  There 
was  thus  an  opposition  made  between  condictiones  which  were 
derived  from  the  civil  law,  and  in  which  the  judge  was  confined 
within  the  limits  of  the  formula,  and  these  bones  Jidei  actiones. 
Among  the  bona  Jidei  actiones  we  shall  find  several  mentioned 
in  the  following  Titles  of  this  book,  as,  for  instance,  the  action 
ex  empto,  ex  vendito,  ex  locato,  ex  conducto,  mandati,  de- 
positi,pro  socio,  &c.     (See  Bk.  iv.  Tit.  6.  38.) 

Agreements  which  did  not  take  the  form  of  any  of  the  ten  kinds 
of  contracts  we  are  now  to  speak  of  were  not,  properly,  contracts 
at  all ;  but  if  they  were  made  on  the  analogy  of  diese  contracts» 
and  if  one  party  to  them  had  executed  the  agreement,  the  praDtor 
would  force  the  other  party  to  execute  it  also.  The  action  he  gave 
in  such  a  case  could  not  fall  under  any  of  the  forms  belonging 
to  the  ten  kinds  of  contracts,  and  it  received  the  name  of  actio 
in  /actum  prascriptis  verbis;  the  formula  was  drawn  up  to 
meet  the  facts  of  the  particular  case  {in /actum) ;  and  this  was 
done  by  placing  in  the  demonstratio  a  short  statement  of  these 
facts  {prtBScriptis  verbis).    (See  Introd.  sec.  103.)    It  may  be 
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proper  to  observe  that  such  an  action  is  to  be  distinguished 
from  an  actio  in  factum  concepta,  i,  e,  an  action  brought  only 
to  ascertain  a  fact,  as  opposed  to  an  actio  in  jus  concepta,  i.e. 
an  action  in  -which  the  ordinary  rules  of  law  were  applied  to  the 
facts  ascertained.  The  actio  in  factum  prtBscriptis  verbis  was 
in  jus  concepta.     (See  Introd.  sec.  108.) 


Tit.  XIV.    QUIBUS  MODIS  RE  CONTRAHITUB 
OBLIGATIO. 

Be  contrahiinr  obligatio,  yeluti  ma-  An  obligation  may  be  contracted  by 
tui  datione.  Mntui  aatem  datio  in  the  thing,  as,  for  example,  by  giving 
lis  rebns  consistit  quse  pondere  nu-  a  mutuum.  This  always  consists  of 
mero  mensurave  constant,  veluti  vino,  things  which  may  be  weighed,  num- 
oleo,  framento,  pecnnia  numerata,  bered,  or  measured,  as  wine,  oil,  com, 
iere,  argento,  aoro  :  quas  res  aut  nu-  coin,  brass,  silver,  or  gold.  In  giving 
merando,  ant  metiendo,  aut  appen-  these  things  by  number,  measure,  or 
dendo  in  hoc  damns  ut  accipientium  weight,  we  do  so  that  they  may  be- 
fiant,  et  quandoque  nobis  non  eaedem  come  the  property  of  those  who  re- 
res,  sed  alisB  ejusdem  natursB  et  qua-  ceive  them.  The  identical  things 
litatis  reddantur :  undo  etiam  mu-  lent  are  not  returned,  but  only  others 
tunm  appellatum  est,  quia  ita  a  me  of  the  same  nature  and  quality ;  and 
tibi  datur,  ut  ex  meo  tuum  fiat  £t  hence  the  term  mututmi,  because, 
ex  eo  contractu  nascitur  actio  qu»  what  I  give  from  being  mine  becomes 
Tocatur  condictio.  yours.    From  this  contract  arises  the 

action  termed  condictio. 

Gki.  iii.  00 ;  B.  xii.  1.  9.  pr.  and  3. 

Obligations  were  said  to  be  contracted  re  when  the  actual 
receipt  of  a  thing  under  certain  conditions  imposed  the  neces- 
sity of  fulfilling  those  conditions.  Four  kinds  of  contracts 
came  under  this  head,  all  of  which  are  noticed  in  this  Title,  viz. 
those  named  mutuum^  commodatur^  depositum,  and  pignus. 
The  contracts,  too,  or  rather  agreements,  which  had  no  special 
name,  and  were  enforced  by  the  actio  in  factum  prtescriptis 
verbis  (see  note  to  concluding  paragraph  of  last  Title),  may 
also  be  said  to  have  made  re,  as  it  was  only  when  executed  by 
one  party  that  they  were  obligatory.  The  contract  of  mutuum 
was  a  contract  of  loan,  where  not  the  thing  lent,  but  an  equi- 
valent, was  to  be  returned.  The  obligation  to  return  this 
equivalent  arose  on  and  by  the  delivery  of  the  thing  lent.  It  is 
scarcely  necessary  to  say  Uiat  the  derivation  from  re  meo  tuum, 
is  quite  erroneous.  Things  which  were  of  such  a  nature  as 
that  they  could  be  replaced  by  equal  quantities  and  qualities 
are  termed,  in  barbarous  Latin,  fungibiles  because  mutua  vice 
funguntur  (D.  xii.  1.6),  they  replace  and  represent  each  other: 
thus  a  bushel  of  wheat  is  said  to  be  a  res  fungibiliSy  a  particular 
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picture  is  not  The  distinction  is  much  better  expressed  by 
saying  that  the  classes  of  things  which  can  represent  each  other 
are  considered  in  genere^  those  which  cannot  are  considered  in 
specie,  (See  Introd.  sec.  59.)  If  the  person  who  lends  the 
bushel  of  wheat  receives  in  return  a  bushel  of  equally  good 
wheat,  consisting  of  grains  totally  different  &om  those  he  lent» 
it  is  the  same  to  him  as  if  the  identical  grains  were  restored ; 
the  wheat  may  be  considered  in  genere ;  not  so  with  the  pic- 
ture, which  can  only  be  considered  in  specie.  But  it  is  to  be 
observed  that  it  is  the  intention  of  the  parties,  not  the  nature  of 
the  thing,  that  makes  the  thing  considered  in  genere  rather 
than  in  specie,  A  person  might  lend  a  picture,  and  only  require 
that  a  picture  of  some  sort,  whether  the  same  picture  or  an- 
other, should  be  given  in  return  to  him,  in  which  case  the 
picture  would  be  considered  in  genere;  or  a  person  might 
require  the  identical  grains  of  wheat  to  be  returned,  and  then 
the  wheat  would  be  considered  in  specie.  A  thing  lent  in  a 
mutuum  was  always  considered  in  genere^  so  that  whenever  it 
was  the  intention  of  the  parties  that  the  loan  should  be  a 
mutuum,  it  was  also  their  intention  that  the  thing  lent  should 
be  considered  ///  genere. 

The  action  for  recovering  the  equivalent  would  be  a  condictio 
certiy  as  the  equivalent  was  necessarily  something  fixed  and 
determined  on.  In  this  case  the  condictio  received  the  name 
of  condictio  ex  mutuo,  or  sometimes  actio  mutui,  but  as  it 
was  always  certi,  it  very  seldom  was  termed  anything  but  con- 
dictio, and  perhaps  the  term  actio  mutui  (C.  7.  36.  6)  would 
not  have  been  used  in  the  time  of  strict  legal  language. 

1.  Is  quoque  qui  non  debitum  ac-  I.  A  person,  also,  who  receives  a 

cepit  ab  eo  qui  per  errorem  solvit,  re  payment  which  is  not  due  to  him, 
obligatur,  daturque  agenti  contra  eum  and  which  is  made  by  mistake,  is 
propter  repetitionem  condictitia actio;  bound  re,  t.  e.  by  the  thing ;  and  the 
nam  perinde  ab  eo  cozidici  potest,  si  plaintiff  may  have  against  him  an 
paret  eum  dare  oportere,  ac  si  mu-  actio  condictitia  to  recover  what  he 
tuum  accepisset:  unde  pupillus,  si  has  paid.  For  the  condictio  "5« 
ei  sine  tutoris  auctoritate  non  debi-  paret  eum  dare  oportere"  may  be 
tum  per  errorem  datum  est,  non  brought  against  him,  exactly  as  if  he 
tenebitur  indebiti  condictione,  magis  had  received  a  mutuum.  Thus  a 
quam  mutui  datione.  Sed  hsec  spe-  pupil,  to  whom  a  payment  has  been 
cics  obligationis  non  videtur  ex  con-  made  by  mistake,  wiUiout  the  autho- 
tractu  consistere,  cum  is  qui  solvendi  risation  of  his  tutor,  is  not  subject 
animo  dat,  magis  distrahere  voluit  to  a  condictio  indebiti,  any  more  than 
negotium  quam  contraliere.  he  would  be  by  the  gift  of  a  mutuum. 

This  species  of  obligation,  however, 
does  not  seem  to  arise  from  a  con- 
tract, since  he,  who  gives  in  order  to 
acquit  himself  of  something  due  from 
him,  intends  rather  to  dissolve  than 
to  make  a  contract 
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Gajl.  m.  01. 

In  this  case  it  is  the  law  that  imposes  certain  conditions,  and 
not  the  intention  of  the  parties,  and,  therefore,  the  obligation 
arises  quasi  ex  contractu,  and  ought  to  have  been  placed  under 
that  head.  A  pupil  could  not  be  bound  without  the  consent  of 
his  tutor.  If,  therefore,  without  the  consent  of  his  tutor,  a  loan 
was  made  him,  he  was  not  bound  to  repay  it,  or  if  money  not 
due  to  him  were  paid  him,  he  was  not  bound  to  refund  it.  (See 
Bk.  i.  Tit.  21.  pr.) 


%  Item  is  cni  res  aliqua  utenda 
datur,  id  est  commodatur,  re  obliga- 
tor et  tenetur  commodati  actione. 
Sed  is  ab  eo  qui  mntuum  accepit, 
longe  distat;  namque  non  ita  res 
datur  ut  ejus  fiat,  et  ob  id  de  ea  re 
ipsa  restituenda  tenetur.  £t  is  qui- 
dem  qui  mutuum  accepit,  si  quolibet 
fortuito  casu  amiserit  quod  accepit, 
veluti  incendio,  ruina,  naufragio  aut 
latronuxn  hostiumve  incursn,  nihilo- 
minus  obligatus  permanet:  at  is  qui 
ntenduxn  accepit,  sane  quidem  exac- 
tam  diligentiam  custodiendsB  rei  pree- 
stare  jubetur,  nee  sufficit  ei  tantam 
diligentiam  adbibuisse,  quantam  in 
suis  rebus  adbibere  solitus  est,  si 
modo  alius  diligentior  potent  eam 
rem  custodire ;  sed  propter  me^orem 
▼im  m^joresve  casus  non  tenetur,  si 
modo  non  bujns  ipsius  culpa  is  casus 
intervenerit.  Alioqui,  si  id  quod  Ubi 
commodatum  est,  peregre  tecum  ferre 
malueris,  et  vel  incursu  hostium  prte- 
donomve  vel  naufragio  amiseris,  du- 
bium  non  est  quin  de  restituenda  ea 
re  tenearis.  Gommodata  autem  res 
tunc  proprie  intelligitur,  si  nuUa  mer- 
cede  accepta  vel  constituta  res  tibi 
utenda  data  est :  alioqui  mercede  in- 
terveniente  locatus  tibi  usus  rei  vide- 
tur ;  gratuitum  enim  debet  esse  com- 
modatum. 


2.  A  person,  too,  to  wbom  a  thing 
is  given  as  a  commodalum,  i.  e.  is  given 
that  he  may  make  use  of  it,  is  bound 
re,  and  is  subject  to  the  (ictio  commo' 
dati.  But  there  is  a  wide  difference 
between  him  and  a  person  who  has 
received  a  mutuum;  for  the  thing  is 
not  given  him  that  it  may  become  his 
property,  and  he  therefore  is  bound 
to  restore  the  identical  thing  he  re- 
ceived. And,  again,  he  who  has  re- 
ceived a  mutuum,  if  by  any  accident, 
as  fire,  the  fall  of  a  building,  ship- 
wreck, the  attack  of  thieves,  of  ene- 
mies, he  loses  what  he  received,  still 
remains  bound.  But  he  who  has 
received  a  thmg  lent  for  his  use,  is 
indeed  bound  to  employ  his  utmost 
diligence  in  keeping  and  preserving 
it;  nor  will  it  suffice  that  he  should 
take  the  same  care  of  it,  which  he 
was  accustomed  to  take  of  his  own 
property,  if  it  appear  that  a  more 
careful  person  might  have  preserved 
it  in  safety;  but  he  has  not  to  an- 
swer for  loss  occasioned  by  superior 
force,  or  extraordinary  accident,  pro- 
vided the  accident  is  not  due  to  any 
fault  of  his.  If,  however,  you  take 
with  you  on  a  journey  the  thing  lent 
you  to  make  use  of,  and  you  lose  it 
by  the  attack  of  enemies  or  robbers, 
or  by  shipwreck,  you  are  undoubtedly 
bound  to  restore  it  A  thing  is  pro- 
perly said  to  be  commodatum,  when 
you  are  permitted  to  enjoy  the  use  of 
it,  without  any  recompense  being 
given  or  agreed  on;  for,  if  there  is 
any  recompense,  the  contract  is  that 
of  locatio,  as  a  thing  to  be  a  commo- 
datum, must  be  lent  gratuitoasly. 

D.  xliv.  7.  1.  3,  4 ;  B.  xiii.  5,  6.  12. 

As  the  advantage  is,  in  almost  every  case,  entirely  on  the 
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side  of  the  receiver  of  the  commodatum,  he  was  bound  to  take 
every  care  of  it,  or,  as  Gaius  says,  as  great  care  as  the  most 
diligent  paterfamilias  takes  of  his  own  property.  (D.  xiii.  6. 
18.) 

To  use  the  technical  phrase,  it  was  "  essential "  to  the 
mutuum  that  it  should  be  gratuitous.  Things  incident  to  a 
contract  may  be  essential  to  it,  i.  e,  necessarily  belonging, 
natural,  i.  e,  belonging,  in  the  absence  of  express  agreement 
to  the  contrary,  or  accidental,  i.  e,  belonging  only  by  express 
agreement. 

The  commodatum  gave  rise  to  the  actio  commodati,  which 
was  either  direct  a  or  con  tr  aria ;  by  the  actio  commodati 
directa,  the  commodans  made  the  receiver  of  the  commodatum 
restore  the  thing  lent,  after  the  receiver  had  had  it  in  his  pos- 
session for  the  time  agreed  on  (for  he  could  not  reclaim  it 
before),  or  made  him  pay  for  any  loss  accruing  through  his 
fault.  By  the  actio  commodati  con  tr  aria,  the  receiver  of  the 
commodatum  obtained  from  die  commodans  compensation  for 
any  extraordinary  expenses  which  the  preservation  of  the  thing 
had  entailed,  or  for  any  losses  occasioned  by  the  fault  of  the 
commodans.  The  actio  was,  in  the  former  case,  termed  directa^ 
because  it  proceeded  from  what  was  a  necessary  part  of  the 
execution  of  the  contract,  viz.  the  thing  lent  being  put  in  the 
possession  of  the  receiver,  while  the  actio  contraria  only  arose 
from  a  thing  which  might  happen  or  not,  viz.  there  being  some 
extraordinary  expense,  or  some  fault  on  the  part  of  the  com- 
modans,    (See  D.  xiii.  6.  17.) 

3.  Prffiterea  et  is  apud  quern  res  3.  A  person  with  whom  a  thing  is 

aliqua  deponitur,  re  obligatur  et  ac-  deposited,  is  bound  re,  and  is  subject 

tione  depositi ;  qui  et  ipse  de  ea  re  to  the  actio  deposiii,  because  he  must 

quam    accepit    resUtuenda    tenetur.  give  back  the  identical  thing  which 

Sed  is  ex  eo  solo  tenetur,  si  quid  dolo  he  received.    But  he  is  only  answer- 

commiserit;  culpie  autem  nomine,  id  able  if  he  is  guilty  of  fraud,  and  not 

est,  desidiffi  ac  negligentise  non  te-  for  a  mere  fault,  such  as  carelessness 

netur:  itaque  securus  est,  qui  panim  or  negligence;  and  he  cannot,  there- 

diligenter  custoditam  rem  furto  ami-  fore,  be  called  to  account  if  the  thing 

serit,  quia  qui  negligenti  amico  rem  deposited,  being  carelessly  kept,  is 

custodiendam  tradidit,  susb  facilitati  stolen.     For  he,  who  commits  his 

id  imputare  debet  property  to  the  care  of  a  negligent 

friend,  should  impute  the  loss  to  his 
own  want  of  caution. 

D.  xUv.  7.  1.  6. 

Here  the  benefit  is  entirely  on  the  side  of  the  person  who 
commits  the  thing  to  the  care  of  him  who  receives  it.  The 
latter,  therefore,  unless  he  specially  agrees  to  be  answerable  for 
the  thing  entrusted  to  him,  or  himself  offers  to  take  care  of  it 
(D.  xiii.  66.  2),  is  not  liable  for  its  loss  or  deterioration,  if  he 
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be  not  guilty  of  dishonesty,  or  of  such  gross  neglect  as  amounts 
to  dishonesty.  He  has,  however,  no  right  to  make  use  of  the 
thing  (D.  iv.  1.  6),  and  as  it  is  deposited  for  the  benefit  of  the 
person  depositing  it,  that  person  can  reclaim  it  when  he  pleases, 
and  need  not,  like  the  commodans,  wait  for  the  expiration  of 
the  time  agreed  on. 

The  depositum  gave  rise  to  the  actio  depositi,  which  was 
directa  or  contraria,  upon  the  same  principle  as  the  actio 
commodati.  The  depositary  was  entitled  to  be  recompensed  for 
every  expense  incurred,  and  to  compensation  for  every  loss 
incurred  by  the  fault  of  the  deponens,  however  light  that  fault 
might  be.  If  the  depositary  had  voluntarily  ofiered  to  receive 
the  deposit,  he  too  would  be  answerable  for  loss  occasioned  by 
a  culpa  levis,  i,  e,  a  slight  fault,  as  opposed  to  culpa  gravis, 
gross  negligence.  (See  Tit.  25.  9.)  If  a  deposit  was  rendered 
necessary  by  circumstances  of  iinforeseen  and  sudden  misfor- 
tune, as  a  shipwreck  or  fire,  and  the  thing  deposited  was  lost 
by  the  negligence  of  the  depositary,  double  the  value  of  the 
thing  could  be  recovered.     (See  Bk.  iv.  Tit.  6.  23.) 

4.  Creditor  quoque  qni  pignos  ^o-  4.  A  creditor  also,  who    has  re- 

cepit,  re  obligatur;  qui  et  ipse  de  ea  ceived  a  pledge,  is  bound  re,  for  he 
re  quam  accepit  restituenda  tenetur  is  obliged  to  restore  the  thing  he  has 
actione  pigneratitia.  Sed  quia  pignus  received,  by  the  actio  pigneraiitia, 
utrinsque  gratia  datur,  et  debitoris  But,  inasmuch  as  a  pledge  is  given 
quo  magis  peounia  ei  crederetur,  et  for  the  benefit  of  both  parties,  of  the 
creditoris  quo  magis  ei  in  tuto  sit  debtor  that  he  may  borrow  more 
creditum,  placuit  sufficere  quod  ad  easily,  and  of  the  creditor  that  repay- 
eam  rem  custodiendam  exactam  dili-  ment  may  be  better  secured,  it  has 
gentiam  adhiberet:  quam  si  prsesti'  been  decided  that  it  wiU  suffice  if  the 
terit,  et  aliquo  fortuito  casu  eam  rem  creditor  employs  his  utmost  diligence 
amiserit,  securum  esse  nee  impediri  in  keeping  the  thing  pledged;  if,  not- 
creditnm  petere.  withstanding  this  care,  it  is  lost  by 

some  accident,  the  creditor  is  not 
accountable  for  it,  and  he  is  not  pro- 
hibited from  suing  for  his  debt. 

D.xUv.  7. 1.  6;  D.  xiii.  7.  13.  1. 

The  oldest  form  of  the  contract  of  pledge  was  that  of  manci- 
patio,  or  absolute  sale  of  the  thing  subject  to  a  contract  oijiducia 
or  agreement  for  redemption.  There  were  so  many  things  to 
which  tnancipatio  was  considered  inapplicable,  that  the  more 
simple  contract  of  pignus  quite  superseded  this  tnancipatio 
contracta  Jiducia,  A  further  simplification  of  the  contract  or 
pledge  was  the  hypotheca  in  which  the  thing  pledged  remained 
with  the  pledger.  The  mancipation  it  may  be  observed,  trans- 
ferred both  the  property  and  possession  of  the  thing  pledged ; 
the  pignus  gave  the  possession  to  the  creditor,  but  left  the 
property  in  the  thing  with  the  debtor :  the  hypotheca  left  both 
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the  property  and  the  possession  with  the  dehtor.  (See  note  at 
end  of  Bk.  ii.  Tit.  6.) 

The  creditor  was  hound  to  take  the  same  care  of  the  pledge 
as  he  who  received  a  commodatum  was  of  the  thing  lent  him. 
He  could  not,  like  the  receiver  of  a  commodatum,  make  use  of 
the  thing  placed  in  his  possession,  and  it  was  only  hy  special 
agreement  that  the  creditor  could  take  the  fruits  of  the  thing 
pledged  hy  way  of  interest. 

Creditor  and  dehtor  are  terms  used  more  widely  in  Roman 
law  than  in  our  own.  Every  one  who  possessed  a  personal  right 
against  anotlier  was  termed  a  creditor,  and  every  one  who  owed 
the  satisfaction  of  a  claim,  or  was  the  suhject  of  a  personal 
right,  was  a  dehtor.     (See  Introd.  sec.  81.) 

From  the  contract  of  pignus  sprang  the  actio  pignoratitia, 
which  was  directa  when  used  hy  the  debtor  to  constrain  the 
creditor  to  give  back  the  thing  pledged  if  the  debt  had  been 
paid,  or  to  pay  over  the  surplus  if  the  thing  pledged  had  been 
sold,  and  produced  more  than  was  due  for  the  debt,  or  to  obtain 
compensation  from  him  for  any  injury  to  the  thing  pledged, 
arising  through  his  fault.  The  actio  pignoratitia  was  contra- 
Ha  when  used  by  the  creditor  to  make  the  debtor  reimburse 
him  for  all  expenses  incurred  in  keeping  the  thing  safe,  or 
compensate  him  for  all  injuries  sustained  by  the  thing  pledged 
through  the  fault  of  the  debtor  (D.  xiii.  7.  31) ;  or,  again, 
to  compensate  him  if  the  thing  pledged  proved  to  be  in  reality 
not  the  property  of  the  debtor,  and  was  claimed  by  the  real 
owner.  Until  it  was  claimed,  the  fact  that  it  belonged  to'  an- 
other did  not  prevent  a  thing  being  made  the  subject  of  a  con- 
tract of  pignus,  and  the  creditor  was  as  much  bound  to  restore 
it  to  the  debtor,  if  the  sum  due  was  paid,  as  if  it  had  really 
been  the  debtor's  property. 


Tit.  XV.    DE  VERBORUM  OBLIGATIONE. 

Verbis  obligatio  contrahitur  ez  in-  An  obligation  by  word  of  month  is 

terrogatione  et  responsione,  cum  quid  contracted  by  means  of  a  question 
dari  fierive  nobis  stipulamur;  ez  qua  and  an  answer,  when  we  stipulate 
duee  proficiscuntur  actiones,  tarn  con-  *  that  anything  shaU  be  given  to,  or 
dictio  si  certa  sit  sdpulatio,  quam  ex  done  for  us.  It  gives  rise  to  two 
stipulatu  si  incerta.  Quae  hoc  no-  actions — ^the  condidiOj  when  the  sti- 
mine  inde  utitur,  quia  stipulum  apud  pulation  is  certain,  and  the  actio  ex 
veteres  firmum  appellabatur,  forte  a  stipvlatu,  when  it  is  uncertain.  The 
stipite  descendens.  term  stipulation  is  derived  from  stu 

pttlumy  a  word  employed  by  the  an- 
cients to  mean  "firm,"  and  coming 
perhaps  from  stipes,  the  trunk  of  a 
tree. 
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D.  xliv.  7.  1.7;  D.  xii.  I.  24. 

The  stipulatio  was,  properly  speaking,  not  a  contract,  but  a 
means  of  making  a  contract,  a  solemn  form  giving  legal  validity 
to  an  agreement.  This  form  consisted  of  a  question  and 
answer,  and  it  was  the  question  only  which  was,  properly 
speaking,  the  stipulation  it  being  only  by  an  extension  of  the 
term,  that  the  word  was  applied  to  the  whole  mode  of  contract- 
ing, and  that  the  answerer  as  well  as  the  questioner  was  said, 
as  in  paragr.  1,  to  be  one  of  the  stipulantes.  Like  all  the  old 
forms  of  obligation,  this  formula  only  bound  one  party,  viz.  the 
maker  of  the  promise.  The  promissor  had  himself  to  become 
the  stipulator,  and  to  receive  in  his  turn  a  promise,  if  he  wished 
to  secure  reciprocal  rights. 

Festus  derives  stipulatio  from  stips,  coined  money;  and 
Isodorus  from  stipula,  a  straw.  *'  Veteres  enim,  quando  sihi 
aliquid  promittebant,  stipulam  texentes  frangehant,  quam 
iterum  jungentes,  sponsiones  suas  agnoscehant"  (Orig.  iv. 
24.  Quoted  by  Ortolan.)  Stipes  and  stipulum  are  a  more  pro- 
bable source  of  the  derivation  of  the  word. 

When  the  stipulation  was  for  something  certain,  it  was 
enforced  by  the  condictio  ce'rti;  when  for  something  uncertain, 
by  the  condictio  incerti.  The  term  actio  ex  stipulatu  is 
sometimes  used  to  denote  the  condictio^  whether  certi  or 
incefti;  but  is  more  usually  employed  to  denote  the  condictio 
incerti,  as  when  the  condictio  was  certi,  that  is,  was  employed 
in  its  proper  form,  it  generally  received  no  other  name  than 
condictio. 

The  stipulation  was  not  the  only  contract  made  by  going 
through  a  solemn  form  of  words.  By  the  dictio  dotis  the  wife 
and  her  ascendants  bound  themselves  to  give  the  dos  to  the 
husband ;  and  by  a  promise  accompanied  by  an  oath  {jurata 
promissio  liberti)  the  freedman  bound  himself  to  render  his 
services  to  his  patron. 

1.  In  hac  re  olim  talia  verba  tra-  1.  Formerly  the   words    used  in 

dita    fnerunt:    Spondes?    Spondco.  making  this  kind  of  contract  were  as 

Promittis?  Promitto.  Fidepromittis  ?  follows — Spondes  f   do    yon    engage 

Fidepromitto.  Fidejubes  ?  Fidejubeo.  yourself?    Spondeo^  I  do  engage  my- 

Dabis?     Dabo.     Facies?      Faciara.  self.     Promiiluf  do  yon    promise? 

Utnim    antem    Latina    an    Grieca  .Promitto,  I  do  promise.      Fidepro- 

vel  qua  alia  lingna  stipulatio  conci-  mittisf  do  you  promise  on  your  good 

piatur,  nihil  interest,  scilicet  si  uter-  faith  ?     Fidepromitto,  I   do  promise 

que    stipulantium    intellectum    ejus  on  my  good  faith.     Fidejubes?   do 

lingute    habeat.     Nee    necesse    est  you  make  yourself  ^(2fj'tM5or;     Fide- 

eadem  lingua  utrumque  uti,  sed  suf-  jubeo,  I  do  make  myself  fidejussor, 

licit  congruenter  ad  interrogata  re-  Dabisf  will  you  give?    Dabo,  I  will 

spondere:    quin    etiam    duo    Greeci  give.    i''aci>«?  willyou  do?    Faciam, 

Latina  lingua  obligationem  contra-  I  will  do.    And  it  is  immaterial  whe- 

here  possunt.     Sed   bseo   solemnia  iher  the  stipulation  is  in  Latin  or  in 
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verba  olim  qnidem  in  nsa  fnenint. 
Postea  autem  Leoniana  constitutio 
lata  est,  quae  solemnitate  verbonim 
sublata  sensnm  et  consooantem  in- 
tellectom  ab  atraqae  parte  solum  de- 
siderat,  licet  quiboscumque  verbis  ex- 
pressos  est. 


Greek,  or  in  any  other  language,  so 
that  the  parties  understand  it ;  nor  is 
it  necessary  that  the  same  language 
should  be  used  by  each  person,  but 
it  is  sufficient  if  the  answer  agree 
with  the  question.  So  two  Greeks 
may  contract  in  Latin.  Anciently 
indeed  it  was  necessary  to  use  the 
solemn  words  just  mentioned,  but 
the  constitution  of  the  Emperor  Leo 
was  afterwards  enacted,  which  makes 
unnecessary  this  solemnity  of  the  ez> 
pressions,  and  only  requires  the  ap- 
prehension and  consent  of  each  party, 
in  whatever  words  it  may  be  ex- 
pressed. 

Gai.  iii.  92,  93  ;  D.  xlv.  1.  1.  6;  C.  viii.  37. 10. 

SjDondes?  apondeo  was  the  form  exclusively  proper  when 
both  parties  were  Boman  citizens ;  adeo  propria  civium  Ro- 
manorum  est  ut  ne  quidem  in  Grmcum  sermonem  per  inter- 
pretationem  proprie  transferri  possit,  quamvis  dicatur  a 
GtrcBca  vocejlgurata  esse.     (Gai.  iii.  98.) 

This  constitution  of  Leo  was  published  a.d.  469.  (C.  yiii. 
87.  10.) 


2.  Onmis  stipulatio  aut  pure  aut 
in  diem  aut  sub  condilione  fit:  pure, 
veluti  quinque  aureos  dare  spondes  ? 
idqne  confestim  peti  potest ;  in  diem, 
cum  adjecto  die  quo  pecunia  solvator, 
stipulatio  fit,  veluti  decem  aureos 
primis  calendls  Martiis  dare  spondes  ? 
Id  autem  quod  in  diem  stipulamur, 
statim  quidem  debetur;  sed  peti 
piiusquam  dies  venerit,  non  potest. 
At  ne  eo  quidem  ipso  die  in  quern 
stipulatio  facta  est,  peti  potest,  quia 
totus  is  dies  arbitrio  solventis  tribui 
debet;  neque  enim  cerium  est  eo  die 
in  quern  promissum  est,  datum  non 
esse,  priusquam  is  prsBterierit 


2.  Every  stipulation  is  made  sim- 
ply, or  with  the  introduction  of  a 
particular  time,  or  conditionally. 
Simply,  as,  ^  Do  you  engage  to  give 
five  aureif"  in  this  case  the  money 
may  be  instantly  demanded.  With 
the  introduction  of  a  particular  time, 
as  when  a  day  is  mentioned  on  which 
the  money  is  to  be  paid,  as,  *'  Do  yoa 
engage  to  give  me  ten  aurei  on  the 
first  of  the  calends  of  March  ?"  That 
which  we  stipulate  to  give  at  a  par- 
ticular time  becomes  immediately 
due,  but  cannot  be  demanded  before 
the  day  ai-rives,  nor  can  it  even  be 
demanded  on  that  day,  for  the  whole 
of  the  day  is  allowed  to  the  debtor 
for  payment,  as  it  is  never  certain 
that  payment  has  not  been  made  on 
the  day  appointed  until  that  day  is  at 
an  end. 


D.  xlv.  1.  46 ;  D.  1. 16.  2.  13 ;  D.  xlv.  1. 18. 1. 

In  the  technical  language  of  the  jurists,  Ubi  pure  quis 
stipulatus  fuerity  et  cessit  et  venit  dies  ubi  in  diem,  cessit 
dies,  sed  nondum  venit,  (See  note  on  Bk.  ii.  Tit.  20.  20.)  If 
the  stipulation  was  made  pure,  the  interest  in  the  thing  stipu- 
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lated  for  passed  at  once  to  the  stipulator  {cessit  dies),  and  he 
could  at  once  demand  to  have  it  {venit  dies),  giving,  of  course, 
sufficient  time  to  the  debtor  to  fulfil  his  obligation.  If  the 
stipulation  was  made  in  diem,  the  interest  in  die  thing  stipu- 
lated for  passed  at  once  to  the  stipulator»  but  he  could  not 
demand  it  until  the  dies  was  passed. 

The  most  important  effect  of  the  promise,  binding  at  once 
and  making  the  debt  already  due,  was,  that  if  any  part  were 
paid  before  the  day  named,  it  could  not  be  recovered ;  whereas, 
when  a  stipulation  was  made  with  a  condition,  if  anything  was 
paid  before  the  condition  was  accomplished,  it  could  be  reco- 
vered back,  because,  until  the  condition  was  fulfilled,  the  stipu- 
lator had  no  interest  in  the  thing  stipulated  for  {nondum  cessit 
dies),  and  thus  there  was  an  important  difference  between  sti- 
pulations made  in  diem,  and  those  made  conditionally.  (See 
paragr.  4.) 


8.  At  si  ita  stipuleris,  decern  atireos 
annuos  quoad  yivam  dare  spondes  ? 
et  pore  facta  obligatio  intelligitor  et 
perpetuator,  quia  ad  tempus  deberi 
non  potest ;  sed  heres  petendo  paoti 
ezceptione  sabmovebitor. 


3.  But,  if  you  stipulate  thus,  "  Do 
you  engage  to  give  me  ten  aurei  an- 
nually, as  long  as  I  live  ?"  the  obliga- 
tion is  understood  to  be  made  simply, 
and  is  perpetual ;  for  a  debt  cannot 
be  due  for  a  time  only ;  but  the  heir, 
if  he  demands  payment,  shall  be  re- 
pelled by  the  exception  of  "  an  agree- 
ment." 


D.  xly.  1.  66.  4. 

Lapse  of  time  was  not^  in  the  Boman  law,  a  mode  by  which 
a  debt  could  be  extinguished.  Consequently,  if  it  was  owed, 
it  was  owed  for  ever ;  but  this  technicality  was  prevented  from 
working  any  injustice  by  the  plea  alluded  to  in  the  text,  or 
by  that  of  fraud.  Plane  post  tempus  stipulator  vel  pacti 
conventi,  vel  doli  mali  exceptione  submoveri  poterit,  (D.  xliv. 
7.  44.) 


4.  Sub  conditions  stipulatio  fit,  cum 
in  aliquem  casum  differtur  obligatio, 
at  si  aliquid  factum  fiierit  aut  non 
fnerit,  stipulatio  committatur :  veluti, 
si  Titius  consul  fuerit  factus,  quinque 
aureos  dare  spondes?  Si  quia  ita 
stipuletur,  si  in  Capitolinm  non  as- 
cendero  dare  spondes?  perinde  eiit 
ac  si  stipulatns  esset,  cum  morietnr 
sibi  dari.  Ex  conditionaU  stipulatione 
tantum  spes  est  debitum  iri,  eamque 
ipsam  spem  in  heredem  transmitti- 
mu8,  si  prius  quam  conditio  ezistat, 
mors  nobis  contigit. 


4.  A  stipulation  is  made  condition- 
ally, when  the  obligation  is  made 
subject  to  the  happening  of  some  un- 
certain event,  so  that  it  takes  effect  if 
such  a  thing  happens,  or  does  not 
happen,  as,  for  instance,  ^  Do  you  en- 
gage to  give  flye  aurei,  if  Titius  be 
made  consul?'*  Such  a  stipulation 
as  "  Do  you  engage  to  give  five  aurei, 
if  I  do  not  go  up  to  the  Oapitol  ?  "  is  in 
effect  the  same,  as  if  the  stipulation 
had  been,  that  five  aiurei  should  be 
given  to  the  stipulator  at  the  time  of 
his  death.  From  a  conditional  slipa- 
F  F 
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lation,  there  arises  only  a  hope,  that 
the  thing  will  become  due ;  and  this 
hope  we  transmit  to  our  heirs,  if  we 
die  before  the  condition  is  accom- 
plished. 

D.  xlv.  1. 116. 1 ;  D.  1. 16.  64. 

The  heir  or  legatee^  it  may  be  remembered  (see  Bk.  ii.  Tit 
14.  9),  who  died  before  the  condition  was  accomplished,  did  not 
transmit  any  interest  in  the  inheritance  or  legacy  to  his  heirs, 
whereas  the  stipulator  did,  as  we  learn  from  the  text,  transmit 
to  his  heirs  the  hope  that  the  thing  stipulated  for  would  be  one 
day  due  to  him  {spes  debitum  iri).  The  reason  of  this  differ- 
ence is,  that  the  testamentary  dispositions  were  considered  to 
be  made  from  a  motiye  of  kindness  to  the  heir  or  legatee  per- 


If  the  promissor  attempted  to  defeat  the  condition  by  pre- 
venting its  being  fulfilled,  he  was  treated  as  if  he  had  promised 
pure,  and  the  thing  could  be  demanded  from  him  at  once. 

It  is  here  said  that  a  promise  to  pay,  if  a  person  did  not  do  a 
thing,  was  a  promise  to  pay  when  he  died.  Tbere  was»  how- 
ever, this  difference:  the  promissor  was  certain  to  die,  and, 
therefore,  the  stipulation,  with  the  words  cum  mortar,  was  really 
made  in  diem ;  whereas  it  was  not  certain  whether  the  pro- 
missor would  or  would  not  go  up  to  the  Capitol,  and,  therefore, 
the  stipulation  with  the  words  si  in  Capitolium  non  aacendero 
was  made  %uh  conditions, 

6.  Loca  etiam  inseri  stipnlationi  so-  6.   It   is  costomaxy   to  insert   a 

lent,  velati  Garthagine  dare  spondes  7  particular  place  in  a  stipulation,  as, 
Qnee  stipnlatio,  licet  pure  fieri  videa-  for  instance,  ^  Do  you  engage  to  give 
tnr,  tamen  re  ipsa  habet  tempus  in-  me  at  Carthage  ?  "  and  this  stipula- 
jectum,  quo  promissor  utatur  ad  pe-  tion,  although  it  appear  to  be  made 
cuniam  Garthagine  dandam ;  et  ideo  simply,  yet  necessarily  implies  a  de- 
si  quis  Bomffi  ita  stipnletur,  hodie  lay  sufficient  to  enable  the  person  who 
Garthagine  dare  spondes  ?  inutilis  promises  to  pay  the  money  at  Gar- 
erit  stipulatio,  cum  impossibilis  sit  thage.  And  therefore,  if  any  one  at 
repromissio.  Borne  stipulates  thus,  *<  Do  yon  en- 

gage to  give  to  me  this  day  at  Car- 
thage?" the  stdpulation  is  nsdess, 
because  the  thing  promised  is  im- 
possible. 

D.xlv.  1.  73;  D.  xiii.  4.  2.  6. 

6.  Conditiones  quae  ad  prseteritam  6.  Conditions,  which  relate  to  time 

Tel  pnesens  tempus  referuntur,  aut  present  or  past,  either  instantly  make 

Btatim    infirmant   obligationem,  aut  the  obligation  void,  or  do  not  suspend 

omnino  non  diffenmt,  veluti  si  Titius  it  in  any  way;  as,  for  instance,  **  If 

consul  fuit  vel  si  Meevius  viyit,  dare  Titius     has    been     consul,    or    if 

spondes?  nam  si  ea  ita  non  sunt,  Meevius  is  alive,  do  yon  engage  to 

nihil  valet  stipulatio ;  sin  autem  ita  give  me  ?"  If  the  thing  mentioned  is 
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ee  habent,  staiim  Talei  Qnsd  enim 
per  remm  natoram  stmt  certa,  non 
morantur  obligationem,  licet  apud 
noa  incerta  sint. 


not  really  the  case,  tine  stipulation  is 
void ;  if  it  is  the  ease,  the  stipulation 
is  immediately  valid.  Things  certain, 
if  regarded  in  themselves,  although 
uncertain  as  far  as  our  knowledge  is 
concerned,  do  not  delay  the  formation 
of  the  obligation. 

IX  xiv.  1. 100;  D.  xii,  1.  37-89. 


7.  Kon  solum  res  in  stapulatum  de- 
dnci  possunt,  sed  etiam  facta,  ut  si 
stipulemur  aliquid  fieri  vel  non  fieri. 
Et  in  hi^usmodi  stipulationibus  opti- 
mum erit  pcenam  subjicere,  ne  quan- 
titas  stlpulationis  in  incerto  sit,  ao 
necesse  sit  aetori  probare  quid  ejus 
intersit :  itaque  si  quis  ut  fiat  aliquid 
stipuletur,  ita  a4jica  poena  debet :  si 
ita  factum  non  erit,  tunc  pcan» 
nomine  decern  aureos  dare  spondes. 
Sed  si  quffidam  fieri,  qusedam  non 
fieri,  una  eademqae  coneeptione 
stipuletur,  clausula  htgusmodi  erit 
a4iicienda :  si  adversus  ea  factum  erit, 
sive  ,quid  ita  factum  non  erit,  tunc 
posne  nomine  decern  aureos  dare 
«pondesr 


7.  Not  only  things,  but  acts,  may 
be  .the  subjeet  of  a  stipulation ;  as 
when  we  stipulate,  that  something 
shall,  or  shall  not,  be  done.  And,  in 
these  stipulations,  it  will  be  best  to 
subjoin  'a  penalty,  lest  the  amount 
included  in  the  stipulation  should  be 
imcertain,  and  the  plaintiff  should 
therefore  be  obliged  to  prove  how 
great  his  interest  is.  Therefore,  if 
any  one  stipulate,  that  something 
shall  be  done,  a  penalty  ought  to  be 
added  as  thus:  "  If  the  thing  is  not 
done,  do  you  engage  to  give  ten  otirn 
by  way  of  penalty?"  But,'  if  by  one 
single  question  a  stipulation  is  made, 
that  some  things  shall  be  done,  and 
that  other  things  shall  not  be  done, 
there  ought  to  be  added  some  suoh 
clause  as  this :  <'  If  any  thing  is  done 
contrary  to  what  is  agreed  on,  or  any- 
thing agreed  on  is  not  done,  then  do 
you  engage  to  give  ten  aurei  by  way 
of  penalty?" 


D.  xlv.  1. 137.  7  J  t>.  xlvi.  5. 11. 


Tit.  XVI.    DE  DUOBUS  EEIS  STIPULANDI  ET 
PEOMITTENDI. 


£t  stipulandi  et  promittendi  duo 
pluresve  rei  fieri  possunt :  stipulandi 
ita,  si  post  omnium  interrogationem 
promissor  respondeat,  spondee,  ut 
puta,  cum  duobus  separatim  stipu- 
lantibos  ita  promissor  respondeat, 
ntriquevestrum  dare  spondeo ;  nam  si 
prius  Titio  spoponderit,  deinde  alio 
interrogante  spondeat,  alia  atque  alia 
erit  obligatio,  nee  creduntur  duo  rei 
stipulandi  esse.  Duo  pluresve  rei 
promittendi  ita  fiunt :  Msevi,  quinque 


Two  or  more  persons  may  be 
parties  together  in  the  stipulation  or 
in  the  promise.  In  the  stipulatiou, 
if  after  all  have  asked  the  question, 
the  promissor  answers,  "Spondeo" 
"1  engage;"  for  instance,  when  two 
stipulators,  having  each  separately 
asked  the  question,  the  promissor  an- 
swers, "  I  engage  to  give  to  each  of 
you."  For  if  he  first  answers  Titius, 
and  then,  on  another  person  putting 
the  same  question,  he  again  answers 
FF  8 
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aur^s  dare  spondes  ?  Sei,  eosdem  him,  there  will  be  two  distinct  obliga* 
quinque  aoreos  dare  spondes  ?  si  re-  tions,  and  not  two  co-stipnlatois.  Two 
Hpondent  singnli  separatim,  spondeo.      or  more  become  co-promissors,  thns: 

«  Mffivios,  do  you  engage  to  give  five 
aurei  t "  "  Seius,  do  you  engage  to 
give  Ave  aurei  t "  each  then  separately 
answers,  **  I  do  engage." 

D.  xlv.  3.  28.  2;  D.  xlv.  2.  4. 

The  word  reus,  strictly  speaking,  signifies  the  person  who  is 
liable,  or  subject»  to  a  demand ;  but  is  used  more  generally  to 
signify  a  party  to  an  obligation,  whether  active  or  passive :  so 
here  we  have  ret  stipulandi,  as  well  as  rei  promittendi. 

It  was  immaterial  whether  the  interrogation  was  put  and 
answered  in  the  plural,  spondetis  ?  spondemus;  or  in  the  singu- 
lar, spondes  ?  spondeo.     (D.  xlv.  2.  4.) 

It  was  not  only  in  contracts  made  verbis  that  there  could  be 
joint  creditors  and  joint  debtors.  On  a  commodatum  or  depo- 
situm,  for  instance,  the  parties  might  agree  that  several  persons 
should  be  subject  to  a  common  obligation^  and  each  be  bound 
for  the  whole-     (D.  xlv.  2.  9.) 

1.  Ex  hv^nsmodi  obligationibas,  et  1.  By  virtae  of  snch  obligations, 

stipolantibus    solidum    singulis    de-  the  whole  thing  stipulated  for  is  doe 

betur,  et  promittentes  singuli  in  soli-  to  each  stipulator,  and  firom  each  pro- 

dum  tenentur;  in  utraque  tamen  ob-  missor.     But,   in    each    obligation, 

ligatione  una  res  vertitur,  et  vel  alter  there  is  only  one  thing  due,  and  if 

debitum    acdpiendo,  vel    alter    sol-  either  of  the  joint  parties  receires 

vendo,  omnium  perimit  obligationem  the  thing  due,  or  gives  the  thing  due, 

et  omnes  liberat.  the  obligation  is  at  end  for  all,  and 

all  are  freed  from  it 

D.3dv.  2.  2.  3. 1. 

If  we  look  to  the  thing  which  was  the  subject  of  the  contract, 
we  may  say,  however  many  were  the  joint  parties,  there  was  but 
one  obligation,  while,  if  we  look  to  the  persons  by  or  to  whom 
the  promise  was  given,  there  were  as  many  obligations  as  there 
were  persons  making  or  receiving  the  promise ;  if,  therefore,  the 
thing  were  given,  that  is,  payment  or  performance  made,  the 
obligation  was  at  an  end,  but  the  obligation  binding  on  any  one 
might  be  made  to  cease  without  those  binding  on  the  others 
ceasing  also.  If,  indeed,  the  aid  of  the  law  had  been  called  in 
to  enforce  the  obligation,  the  position  of  the  parties  was  different 
If  one  co-stipulator  sued  the  promissor,  all  the  other  parties  to 
the  stipulation  were  thereby  prevented  from  suing  him ;  and  if 
one  co-promissor  were  sued,  none  of  the  others  could  be  sued, 
until  it  appeared  that  there  was  a  deficiency  in  what  had  been 
obtained  from  the  promissor  that  had  been  sued ;  the  others 
might  then  be  sued  to  make  up  this  deficiency.  (G.  viii.  41. 
28.) 
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2.  Ezdnobofirebpromittendi  alius 
pare,  alius  in  diem  vel  sub  conditione 
obligari  potest;  nee  impedimento  erit 
dies  ant  conditio,  quominus  ab  eo  qui 
pure  obligatus  est,  petatur. 


2.  Of  two  co-promissors,  one  may 
engage  simply,  the  other  with  the 
introduction  of  a  particular  time» 
or  conditionally;  and  neither  the 
time  nor  the  condition  will  prevent 
payment  being  exacted  from  the  one 
who  binds  himself  simply. 


D.  xlv.  2.  7. 


Tit.  XVII.    DE  STIPULATIONE  SEBVOBUM. 


Servus  ex  persona  domini  jus 
stipulandi  habet;  sed  hereditas  in 
plerisque  person»  defunct!  vicem 
sustinet:  ideoque  quod  semis  here- 
ditarius  ante  aditam  hereditatem  sti- 
pnlatur,  acquiiit  hereditati,  ac  per 
hoc  etiam  heredi  postea  facto  acquiri- 
tur. 


A  slave  derives  from  the  penona 
of  his  master  the  power  of  maldng  a 
stipulation.  And  as  the  inheritance 
in  most  respects  represents  the  per- 
sona of  the  deceased,  if  a  stipulation 
is  made  by  a  slave  belonging  to  the 
inheritance  before  the  inheritance  is 
entered  on,  he  acquires  for  the  in- 
heritance, and  therefore  for  him  who 
subsequently  becomes  heir. 

D.  xU.  1.  34.  ei. 

A  slave  had  no  persona,  that  is,  no  capacity  of  acquiring 
civil  or  political  rights.  But  his  master,  who  had  such  a  ca- 
pacity, could  make  his  own  persona  speak  and  act  through 
the  slave,  who  was  thus  only  a  channel  hy  which  the  wishes 
of  the  master  were  expressed.  (See  Bk.  i.  Tit.  8.  pr.)  But 
although  a  slave  could  thus  engage  others  for  the.  benefit  of  his 
master,  hy  a  stipulation,  he  could  not  hind  his  master,  and 
could  not,  therefore,  he  the  promissor  in  a  stipulation ;  hence, 
the  text  only  speaks  of  the  stipulations,  and  not  of  the  promises, 
of  slaves. 

In  plerisque  persona  defuncti  vicem  sustinet;  the  inheritance 
represented  the  person  of  the  deceased  in  most  things,  hut  there 
were  some  things  which  the  slave  could  not  acquire  for  the 
inheritance,  which  he  could  acquire  for  a  living  master :  a  usu- 
fruct, for  instance,  being  always  attached  to  a  person,  could  not 
he  stipulated  for  hy  a  slave  before  the  inheritance  was  entered 
on.     (D.  xlv.  8.  29.) 


1.  Sive  autem  domino,  sive  sibi, 
sive  eonservo  suo,  sive  impersonaliter 
servus  stipuletur,  domino  acquirit. 
Idem  juris  est  et  in  liberis  qui  in 
potestate  patris  sunt,  ex  quibus  causis 
acquirere  possunt. 


1.  Whether  a  slave  stipulates  for 
his  master,  or  for  himself,  or  for  his 
fellow-slave,  or  without  naming  any 
person  for  whom  he  stipulates,  he 
always  acquires  for  his  master.  It 
is  the  same  with  children  in  the 
power  of  their  father,  in  aU  cases  in 
which  they  acquire  for  him. 
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D.  xIt.  3. 16  ;  D.  xlv.  1.  45,  pr.  «Dd  4. 

What  is  said  here  of  the  children  in  potestate  mast  be  taken 
-with  all  the  limitations  made  necessary  by  the  power  they  had 
to  acquire  e^jpeculium  for  themselves.     (See  Bk.  ii.  Tit.  9.) 

2.  Sed  cmn  factum  in  stiptilatione  2.  If  it  is  an  act  that  is  stipulated 
continebitur,  omnimodo  persona  sti-  for,  the  benefit  of  the  stipnlation  is 
pulantis  continetur,  veluti  si  servns  personal  to  the  stipulator;  for  in- 
Btipuletur  ut  sibi  ire  agere  liceat;  stance,  if  a  slave  stipulate  that  he 
ipse  enim  tantum  prohiberi  non  debet^  shall  have  a  right  of  passage  for  him- 
non  etiam  dominus  ejus.  self  or  beasts  and  vehicles,  it  is  he 

himself  not  his  master  who  is  not  to 
be  hindered  from  passing. 

D.  xlv.  1. 180. 

Even  in  this  case  the  slave  really  acquires  for  the  master.  It 
is  the  master,  and  not  the  slave^  who  could  enforce  the  stipula- 
tion by  action.  Of  course  this  personal  licence  to  cross  land  is 
something  quite  different  from  a  servitude.  For  a  servitude 
eundi  or  agendi,  stipulated  for  by  the  slave^  could  only  be 
attached  to  the  pf-mdium  of  the  master.     (D.  xlvi.  3.  17.) 

3.  Servus  communis  stipulando  3.  If  a  slave  held  in  common  by 
unicnique  dominorum  pro  portione  several  masters  stipulates,  he  ac- 
dominii  acquirit;  nisi  jussu  unius  quires  a  share  for  each  master  ac- 
eorum  aut  nominatim  oui  eorum  sti-  cording  to  the  proportion  vrliich  each 
pulatufl  est;  tunc  enim  ei  soli  aoqui-  has  in  him,  unless  he  stipulates  at 
ritur.  Quod  servus  communis  stipu-  the  command,  or  in  the  name  of  any 
latur,  si  alteii  ex  dominis  acquiri  non  one  master,  for  then  the  thing  stipu- 
potest,  Bolidum  alteri  acquiritur;  ve-  lated  for  is  acquired  solely  for  that 
luti  si  res  quam  dari  stipulatus  est,  master.  And,  whatever  a  slave  held 
onius  domini  Bit.j  in  common  stipnlstes  for,  is  all  ao- 

.  ^  quired  for  one  of  his  masters,  if  it  is 

not  capable  of  being  acquired  for  the 
other;  as  for  instance,  if  it  T)elong8 
'  to  one  of  his  masters. 

Gal  ii.  167 ;  D.  xlv.  3.  7. 1. 


Tit.  XVIII.    DE  DIVISIONE  STIPULATIONUM. 

StipulatioBum  aliee  sunt  jndiciales.  Stipulations  are  either  judicial,  or 

alisB  prietoris,  alise  conventionales,  prietoiian,  or  conventional,  or  com- 

aliffi  communes  tam  prietori»  quam  mon,  that  is,  both   pnetoxian   and 

judioialeB.  judicial. 

D.  xlv.  6. 
The  division  of  stipulations  here  given  is  based  on  the  differ- 
ence of  the  grounds  on  which  they  are  entered  into,  the  ground 
being  sometimes  the  will  of  the  parties^  sometimes  the  direction 
of  a  person  in  authority. 
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1.  Judiciales  simt  dmntazat,  qon  1.  Judicial  stipulatioiiB  are  thoM 
a  mero  judicis  officio  proficiscuntur :  which  proceed  ezclosively  from  the 
Toluti  de  dolo  cautio,  vel  de  perse-  office  of  the  judge,  such  aa  the  giving 
quendo  senro  qui  in  fuga  est,  resti-  security  against  fraud,  or  the  en- 
tuendove  pretto.  gagement  to  pursue  a  fugitive  slave, 

or  to  pay  his  price. 

D.  zlv.  1.  5;  D.  XXX,  69.  5. 

Before  the  magistrate  the  parties  were  in  jure,  before  the 
judex  they  were  in  judicio.  (See  Introd.  sec.  94.)  The  judex 
sometimes  ordered  that  the  parties  before  him  should  enter  into 
stipulations. 

Two  instances  are  here  given  of  stipulations  directed  by  the 
judex.  The  first  is  the  de  dolo  cautio.  This  was  a  stipulation 
directed  for  the  benefit  of  a  plaintiff,  that  the  sentence  given  in 
his  favour  might  be  executed,  without  any  attempt  at  firaud 
{dolus  malus)  on  the  part  of  the  defendant.  For  instance,  if 
the  defendant  was  ordered  to  make  over  the  property  in  a  slave, 
ihe  judex  would  direct  that  he  should  stipulate  that  he  had  done 
nothing  to  lessen  the  value  of  the  slave.  Otherwise  the  slave 
might  be  made  over  to  the  plaintiff,  and  the  plaintiff's  claim  be 
thus  nominally  satisfied,  while  it  might  really  be  evaded  by  the 
defendant  wilfully  doing  the  slave  some  material  harm.  (D.vi. 
1.  20.  and  45.) 

The  other  instance  given  is  that  of  the  stipulation  de  perse- 
quendo  servo  qui  in  fuga  est,  restituendove  pretio,  A  slave 
must  be  supposed  to  be  demanded,  and  to  run  away  before  the 
decision  is  given.  As  the  defendant,  being  the  actual  proprietor, 
could  alone  reclaim  the  slave  against  third  parties,  the  judex 
would  compel  him  to  engage  by  stipulation  to  follow  and  reclaim 
him,  or  to  pay  his  price.  If  the  slave  escaped  without  any 
fault  whatsoever  of  ^e  defendant,  the  judge  merely  directed 
that  the  defendant  should  engage  to  give  up  the  slave  if  he 
came  into  his  power,  and  to  permit  the  plaintiff  to  bring  an 
action  in  the  defendant's  name  for  the  recovery  of  the  slave 
from  any  one  who  might  detain  him.     (D.  iv.  2.  14.  II.) 

2.  PrsBtoriffi  sunt^  quae  a  mero  2.  Praetorian  stipulations  are  those 
prsetoris  officio  proficiscuntur,  veluti  which  proceed  exclusively  from  the 
damni  infecti  vel  legatorum.  Prse-  office  of  the  praetor;  as  the  giving 
torias  autem  stipulationes  sic  ezaudiri  security  against  danmvm  infedumf  or 
oportet,  ut  in  his  contineantur  etiam  for  the  payment  of  legacies.  Under 
iSdilitiae ;  nam  et  hae  a  jurisdictione  praetorian  stipulations  must  he  com- 
veniunt.  prehended  iSdilitian,  for  these,  too, 

proceed  from  a  magistrate  pronounc- 
ing the  law. 

D.  xl.  1.  5. 

Damnum  infectum  est  damnum  non  factum  quod  futurum 
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veretnur,  (D.  xxxix.  2.  2.)  Supposing  the  damnum  futurum 
which  a  man  apprehended  were  an  injury  to  his  premises  from 
the  fall  of  the  ill-repaired  house  of  his  neighbour,  by  the  strict 
civil  law,  if  he  were  to  wait  till  the  mischief  were  done,  his 
neighbour  might  abandon  his  property  in  the  fallen  house,  and 
the  injured  man  could  then  obtain  no  reparation  from  him.  To 
remedy  this,  the  praBtor  would,  if  he  saw  fit,  order  the  neighbour 
to  give  security  {cautio  damni  infecti)  to  indemnify  the  person 
applying  against  any  damage  that  might  be  done.  If  this  order 
were  not  obeyed,  die  prstor  authorized  the  complainant  to 
enter  upon  and  occupy  the  premises  {in  possessionem  mittehat) ; 
and,  finally,  if  security  were  still  refused,  the  praetor  gave  the 
complainant  fcill  possession  of  the  premises,  that  is,  made  him 
owner,  liable  to  be  dispossessed,  if  within  a  certain  time  the 
original  proprietor  made  compensation,  bxlSl  complied  with 
everything  enjoined  him.     (See  D.  xxxix.  2.  4.  1.) 

Legatorum :  this  was  a  stipulation  binding  the  heir  to  pay 
legacies,  when  due,  which  were  not  yet  payable ;  otherwise  the 
heir  might  previously  have  spent  and  consumed  all  the  inherit- 
ance. 

A  jurisdictione  veniunt,  that  is,  come  from  a  magistrate /ti^ 
dioens,  as  opposed  to  ^  judex, 

8.  Conventionales  sunt,  quae  ex  con-  8.  Conventional    stipulations    axe 

ventione  utriusqne  partis  condpinn-  those,  which  are  made  hy  the  agree- 
tur,  hoc  est,  neque  jussu  judids,  ment  of  parties ;  that  is,  neither  hj 
Deque  jussu  pr«etoris,  sed  ex  con-  the  order  of  a  judge  nor  by  that  of 
yentione  oontrahentium.  Quarum  the  praetor,  but  by  the  consent  of  the 
totidem  genera  sunt  quot,  pene  dize-  persons  contracting.  And  of  these 
rim,  remm  contrahendarum.  stipulations  there  are  as  many  kinds, 

BO  to  speak,  as  there  are  of  things  to 
be  contracted  for. 

D.  xlv.  1.  6. 

4.  Communes  stipulationes  sunt,  4.  Common  stipulations  are  those, 
veluti  rem  salvam  fore  pupilli ;  nam  for  example,  providing  for  the  secu- 
et  prsBtor  jubet  rem  salvam  fore  rity  of  the  property  of  a  pupil,  for 
pupillo  caveri,  et  interdum  judex  si  sometimes  thepnetor,  and  sometimes, 
aliter  expediri  hsac  res  non  potest ;  too,  when  the  matter  cannot  be  ma- 
vel  de  rato  stipulatio.  naged  in  any  other  way,  the  judge 

orders  it  should  be  ent^«d  into ;  or, 
again,  the  stipulation  that  a  thing 
shall  be  ratified. 

D.  xlv.  1.  6. 

Communes  stipulationes  were  those  sometimes  directed  by 
the  preetor,  sometimes  by  the  judex.  They  ought  properly  to 
have  preceded  the  conventionales. 

Mention  has  already  been  made  of  the  security  a  tutor  or 
curator  was  obliged  to  give*     (Bk.  i.  Tit.  24.  pr.)     It  was 
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properly  given  before  the  tutor  entered  on  his  office,  and  it  be- 
longed to  the  preetor  to  see  that  it  was  given.  But  if,  before  it 
was  given,  the  tutor  sued  a  debtor  of  the  pupil,  and  the  debtor 
objected  that  security  had  not  been  given,  the  judge,  in  order 
that  the  proceedings  might  not  be  put  an  end  to,  would  direct 
security  to  be  then  given  before  him. 

The  stipulation  de  rato,  or  rem  ratam  haberi,  was  one 
entered  into  by  a  procurator  bringing  an  action  in  the  name  of 
his  principal  that  what  he  did  would  be  ratified  by  his  principal. 
It  properly  belonged  to  the  praetor  to  direct  that  this  stipulation 
should  be  eutered  into  before  the  litis  contestatio  (see  Introd. 
sec.  107);  but  if  he  omitted  to  direct  this,  and  there  was 
ground  for  distrusting  the  authority  of  the  procurator,  the  judge 
would  direct  that  the  procurator  should  bind  himself  by  this 
stipulation.     (See  Bk.  iv.  Tit.  11.  1.) 


Tit.  XIX.    DE  INUTILIBUS  STIPULATIONIBUS. 

Omnis  res  qnas   dominio   nostro  Everything,  of  which  we  have  the 

Babjidtiir,  in    stipnlationem    dednci      property,  whether  it  be  moveable  or 
potest,  sive  ilia  mobilis,  sive  soli  sit.      immoveable,  may  be  the  object  of  a 

stipulation. 

A  Stipulation  is  inutilis,  %,  e.  invalid,  when  it  produces  no  tie 
binding  on  the  parties  to  it.  It  would  seem  to  have  been 
proper  to  have  examined  here  the  causes  which  make  contracts 
of  any  kind  invalid,  and  not  to  limit  the  inquiry  to  stipulations. 
But  the  stipulation  was  so  much  the  most  important  kind  of 
contract  that  it  is  taken  to  represent  all  other  kinds.  Some  few 
of  the  causes  of  invalidity  noticed  in  this  Title  are  peculiar  to 
stipulations,  but  most  are  common  to  all  contracts. 

Lagrange  thus  classifies  the  reasons  given  in  this  Tide  for 
the  invalidity  of  stipulations:  they  might  be  invalid  (1)  on 
account  of  their  object  (pr.  paragr.  1.  2,  22,  24);  (2)  on  ac- 
count of  the  persons  by  whom  (paragr.  7,  8,  9,  10,  and  12), 
for  whom  (paragr.  3,  4, 1 9,  20, 21 ),  or  between  whom  (paragr.  6) 
they  were  made ;  (3)  on  account  of  the  manner  in  which  they 
were  made  (paragr.  5,  18,  28) ;  (4)  on  account  of  the  time 
(paragr.  13,  14,  15,  16,  26),  or  the  condition  (paragr.  11,  26) 
subject  to  which  they  were  made. 

1.  At  si  qnis  rem  qnse  in  remm  1.  Bat,  if  any  one  stipulates  for  a 
natora  non  est  aut  esse  non  potest,  thing  which  does  not,  or  cannot  exist, 
dari  stipulatas  fuerit,  velati  Stichum  as  for  SUchas,  who  is  dead,  but  whom 
qui  mortuus  sit,  quem  vivere  credebat,  he  thought  to  be  living,  or  for  a  Hip- 
ant  Hippocentaurum  qui  esse  non  pocentaur,  which  cannot  exist,  the 
possit,  inutilis  erit  stipulatio.  stipulation  is  void. 
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Gai.  iii.  07. 

In  Bnch  a  case  no  claim  conld  be  made  for  the  supposed 
valne  of  the  thing,  nor  even  for  a  sum  promised  under  a  penal 
clause  in  case  of  non-performance.     (D.  xlv.  1.  69  and  108.) 


2.  It  is  the  same  if  any  one  stipa- 
laies  for  a  thing  saczed  or  religions, 
which  he  thought  to  be  profSme,  or 
for  a  pnhlie  thing  appropriated  to  the 
perpetoal  use  at  the  people,  as  a 
fomm,  or  theatre,  or  for  a  free  man, 
whom  he  thought  to  be  a  slave,  or 
for  a  thing  of  which  he  has  not  the 
fommercivm^  or  for  a  thing  belonging 
to  himself.  Nor  will  the  stipulation 
remain  in  suspense,  because  the  pub- 
lic thing  may  become  private,  the 
freeman  may  become  a  slave,  the  sti- 
pulator may  acquire  the  commereUim 
of  the  thing,  or  the  thing  which  now 
belongs  to  him  may  cease  to  be  his; 
but  the  stipulation  is  at  once  void. 
So,  conversely,  although  a  thing  may 
have  been  validly  stipulated  for  ori- 
ginally, yet,  if  it  afterwards  fall  under 
the  class  of  any  of  the  things  before- 
mentioned,  without  the  fault  of  the 
promissor,  the  stipulation  is  extin- 
guished. Such  a  stipulation,  too,  as 
the  following,  is  void  ab  iniiio,  **Do 
you  promise  to  give  me  Lucius  Titius, 
when  he  shall  become  a  slave?"  for 
that  which  by  its  nature  belongs  to 
no  one,  cannot  in  any  way  be  made 
the  object  of  an  obligation. 

Gai.  iii.  97 ;  D.  xlvi.  82,  83.  6. 

Cujus  commercium  non  hahuerit.  For  instance,  if,  in  the 
days  of  Gains,  ^peregrinus  had  stipulated  for  ^fundus  Italicus; 
or  if,  in  the  times  of  the  Lower  Empire,  a  heathen  had  stipulated 
for  a  Christian  slave  (C.  i.  10).  Of  course,  if  the  promissor 
had  not  the  commercium  of  the  particular  thing,  while  the 
stipulator  had  it,  the  promissor  was  answerahle  to  the  stipulator 
for  a  breach  of  contract  if  he  did  not  fulfil  his  promise.  (D. 
xlv.  I.  84.) 

Vel  rem  suam.  It  cannot  belong  to  him  more  than  it  does; 
but  he  might  stipulate  for  its  value,  or  for  the  thing  itself  if  it 
ceased  to  belong  to  him.     (D.  xlv.  1.  81.) 

Extinguitur  stipulatio.  And  if  it  were  once  extinguished, 
no  alteration  of  circumstances  would  renew  it.  In  perpetuum 
sublata  ohligatio  restitui  non  potest.     (D.  xlvi.  3.  98.  8.) 

In  a  stipulation  it  made  no  (Ufierence.that  the  stipulator  was 


2.  Idem  juris  est,  si  rem  sacram 
aut  religiosam  quam  humani  juris 
esse  eredebat,  vel  pnblicam  quae  usi- 
bos  popnli  perpetno  exposita  sit,  at 
forum  vel  theatmm,  vel  liberum 
hominem  quern  servum  esse  erede- 
bat, vel  cujus  commercium  non  ha- 
buerit,  vel  rem  suam  dan  quis  sti- 
puletur :  nee  in  pendenti  erit  stipula- 
tio oh  id  quod  publica  res  in  privatum 
dedu<n,  et  ex  libero  servus  fieri  potest, 
et  commercium  adipisci  stipulator 
potest,  et  res  stipnlatoris  esse  desi- 
nere  potest ;  sed  protinus  inutilis  est. 
Item  contra,  licet  initio  utiliter  res  in 
stipulatum  deducta  sit,  si  postea  in 
earum  qua  causa  de  quibus  supra 
dictum  est,  sine  facto  promissoris  de- 
venerit,  extinguitur  stipulatio.  At 
nee  Btatim  ab  initio  talis  stipulatio 
valebit,  Ludum  Titium,  cum  servus 
erit,  dare  spondee?  et  similia;  quia 
qu»  natura  sui  dominio  nostro  ex- 
empta  sunt,  in  obligationem  deduci 
nuUo  modo  possunt 
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really  ignorant  that  there  was  some  character  attaching  to  the 
object  of  the  stipulation  which  made  the  stipulation  invalid,  as 
that  it  was  sacred,  or  public.  The  fact  that  it  was  sacred  or 
public  invalidated  the  stipulation,  and  the  stipulator  had  no 
further  remedy  against  the  promissor.  We  shall  find  (Tit.  24. 5) 
that  if  a  person  purchased  in  ignorance  a  thing  of  this  nature, 
he  would  have  a  remedy  against  the  seller  to  indemnify  him  for 
the  loss  he  sustained  by  the  purchase. 


3.  Si 'quia  alimn  daturum  factu- 
nimve  quid  spoponderit,  non  obliga- 
bitur,  velnti  si  spondeat  Titiam  qnin- 
qu0  aureos  datnnim.  Quod  si  effec- 
tunun  86  ut  Titins  daret,  spcponderit, 
obligatur. 

D.xlv. 

4.  Si  qms  alii  qnain  ctgus  juri  snb- 
jeetiu  ait,  stLpoletur,  nihil  agit  Plane 
solntio  etiam  in  extranei  personam 
confeni  potest,  Teluti  si  quis  ita  sti- 
pnletnr,  mihi  ant  Seio  dare  spondes  7 
ut  obligatio  quidem  stipulatori  ac- 
qnirator,  solvi  tamen  Seio  etiam  in- 
vito eo  recte  possit;  ut  liberatio  ipso 
jure  contingat,  sed  ille  adversus  Seium 
babeat  mandati  actionem.  Quod  si 
quis  sibi  et  alii  crvjus  juri  subjectus 
non  sit,  dari  decern  aureos  stipulatus 
est,  valebit  quidem  stipulatio;  sed 
utrum  totum  debeatur  quod  in  stipu- 
lationem  deductum  est,  an  vero  pars 
dimidia,  dubitatum  est;  sed  placet 
non  plus  quam  dimidiam  partem  ei 
aoqniii.  £i  qui  juri  tuo  subjectus 
est,  si  stipulatus  sis,  tibi  acquiiis; 
quia  vox  tua  tamquam  filii  sit,  sicuti 
filii  vox  tamquam  tua  intelligitur  in 
iis  rebus  quea  tibi  acquiri  possunt. 


8.  If  a  man  promise  that  another 
shall  give  or  do  something,  he  is  not 
bound,  as  if  he  promise,  that  Titim 
shall  give  five  aurei.  But,  if  he  pro- 
mise that  he  will  manage  that  Titius 
shall  give  five  aurci^  he  is  bound. 

1.88. 

4.  If  any  one  stipulates  for  th« 
benefit  of  a  third  person,  other  than 
a  person  in  whose  power  he  is,  the 
stipulation  is  void.  But  it  may  be 
arranged  that  payment  shall  be  made 
to  a  third  person,  as  if  a  person  sti- 
pulates thus,  **Do  you  engage  to  pay 
to  me  or  to  Seius  ?"  The  stipulator 
alone,  in  this  case,  acquires  the  obli- 
gation ;  but  payment  may  be  made  to 
Seius  even  against  his  wiU ;  the  payer 
will  then  be  at  once  freed  from  his 
obligation,  while  the  stipulator  will 
have  against  Seius  an  aclio  mandati. 
If  any  one  stipulates  that  ten  anrei 
shall  be  paid  to  him  and  to  a  third 
person,  otiier  than  a  person  in  whose 
power  be  is,  the  stipulation  is  valid ; 
but  it  has  been  doubted,  whether,  in 
this  case,  the  whole  sum  is  due  to 
the  stipulator,  or  only  half;  and  it 
has  been  decided  that  only  half  is 
due.  But,  if  you  stipulate  for  an- 
other, who  is  in  your  power,  you  ac- 
quire for  yourself ;  for  your  words  are 
as  the  words  of  your  son,  and  your 
son's  words  are  as  yours,  with  respect 
to  all  things  which  can  be  acquured 
far  you. 

Gai.  iii.  103  ;  D.  xlv.  1. 141.  3;  D.  xlv.  1.  39.  130 ;  D.  xxxix.  2.  42. 

No  one  who  was  not  a  party  to  a  contract  could  gain  or  ose 
by  it.  Bes  inter  alios  actUy  aliis  neque  nocere,  neque  pro- 
desse  potest  (a  maxim  not  to  be  found  exactly  in  its  present 
shape,  but  based  on  C.  vii.  60.  1).  And  as  this  was  true  of  all 
kinds  of  contracts,  so  was  it  specially  of  stipulations,  in  which 
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a  particular  formula  had  to  be  spoken^  and  which  could  not 
properly  be  entered  into  by  any  one  that  was  absent  The 
third  person  not  being  a  party  to  the  contract,  could  have  no 
action  to  enforce  it,  and  the  stipulator  could  not  enforce  it 
because  he  had  no  interest  in  it.  If,  indeed,  he  had  any  interest 
in  it,  that  is,  any  legal  interest,  which  of  course  might  happen, 
a  stipulation  for  another  was  binding.  8%  stipuler  alii  cum 
niea  interesset  ait  Marcellus  stipulationem  valere.  (D.  xlv. 
1.  88.  20,  and  see  paragr.  20  of  this  Title.)  And  when  one  per- 
son wished  to  stipulate  for  another,  the  object  might  generally 
be  eflfected  by  adding  a  penalty  for  the  non-performance  of  the 
promise.  A  stipulation  binding  the  promissor  to  give  some- 
thing to  Titius,  or,  if  it  were  not  given,  to  pay  a  penalty  to  the 
stipulator,  was  binding.  It  was,  indeed,  nothing  but  a  condi- 
tional contract.  In  the  event  of  something  not  happening, 
which  might  have  happened,  a  certain  benefit  was  to  accrue  to 
the  stipulator.  (D.  xlv.  1.  38.  17.)  It  is  because  the  thing 
might  have  happened  that  such  a  penal  clause  difiers  in  its 
effect  from  one  made  to  enforce  the  performance  of  a  thing 
physically  impossible.     (See  note  on  paragr.  1.) 

Mihi  aut  Seio.  The  third  person,  to  whom  payment  might 
be  thus  made  at  the  option  of  the  payee,  was  said  to  be 
solutionis  causa  adjectus,     (D.  xlvi.  3.  95.  5.) 

Sihi  et  alii.  We  learn  from  Gaius,  that  the  Sabinians  were 
of  opinion  that  the  whole  sum  specified  was  in  this  case  due  to 
the  stipulator.  Justinian  adopts  the  contrary  opinion.  (Gai. 
iii.  103.) 

Every  one  could  stipulate  and  promise  for  his  heir.  Every 
paterfamilias  could  stipulate  for  those  under  his  power  and 
his  slaves;  every  person  under  power  and  every  slave  could 
stipulate  for  ih^  paterfamilias  or  master,  and  could  promise  so 
as  to  bind  the  paterfamilias  or  master,  if  authorised,  directly 
or  indirectly,  to  do  so.     (See  Bk.  iv.  Tit.  7.) 

In  the  later  law  many  kinds  of  stipulations  could  be  made 
through  another  person,  though  tlus  was  contrary  to  the 
primary  notion  of  a  stipulation.  For  instance,  the  stipulation 
*'rempupillo  salvam  fore"  (see  Tit.  18.  4)  could  be  made,  for 
a  pupH  who  was  infans,  or  absent,  by  a  public  slave,  by  a 
person  appointed  by  the  prsetor,  or  by  a  magistrate  if  the 
parties  came  before  him.     (D.  xxvii.  8.  1.  16.) 

6.  Prseterea  inutilis  est  stiptilaUo,  5.  A  stipulation,  agun,  is  void,  if 

81  quis  ad  ea  quie  interrogatus  eiit,  the  answer  do  not  agree  with  the 

non  respondeat :  velati,  si  decern  an-  demand ;  as  when  a  person  stipulates, 

reos  a  te  dari  stipuletur,  tu  quinque  that  ten  aurei  shall  be  given  him,  and 

promittas,  vel  contra ;  aut  si  ille  pure  you  answer  five,  or  vice  vend.    A  sti- 

stipuletur,  tu  sub  conditione  promit-  pulation  is  also  void,  if  a  person  sti- 
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tas,  vel  contra,  si  modo  scilicet  id 
exprimas,  id  est,  si  cui  sab  oondi* 
tione  vel  in  diem  stipnlanti  tu  re- 
spondeas,  prsesenti  die  spondeo :  nam 
si  boo  solum  lespondeas,  promitto, 
breviter  videris  in  eamdem  diem  vel 
conditionem  spopondisse ;  neque 
enim  necesse  est  in  respondendo 
eadem  omnia  repeti,  qiua  stipulator 
expresserit. 


pulates  simply,  and  you  promise  con- 
ditionally, or  vice  versd;  provided 
only,  that  the  disagreement  is  ex- 
pressly stated,  as  if,  when  a  man  sti- 
pulates conditionally,  or  for  a  par- 
ticular time,  you  answer,  '*  I  promise 
for  to-day."  But,  if  you  answer  only, 
"  I  promise,"  you  seem  in  a  brief  way 
to  agree  to  the  time  or  condition  he 
proposes.  For  it  is  not  necessary, 
that  in  the  answer  eveiy  word  should 
be  repeated  which  the  stipulator  ex- 
pressed. 

D.  xlv.  1.  1.  3,  4;  D.  xlv.  1.  134.  1. 

Si  decern  aureos,     Ulpion,  in  the  Digest,  decides  the  ques- 
tion the  other  way.     (D.  xlv.  1.  1.  4.) 


6.  Item  inutilis  est  stipulatio,  si 
vel  ab  eo  stipuleris  qui  tuo  juri  sub- 
jectus  est,  vel  si  is  a  te  stipuletur. 
Sed  servus  quidem,  non  solum  do- 
mino suo  obligari  non  potest,  sed  ne 
alii  quidem  uUi;  filii  vero  familias 
aliis  obligari  possunt 


6.  A  stipulation  is  also  void  if 
made  with  one  who  is  in  your  power, 
or  if  such  a  person  stipulate  with 
you.  A  slave  is  incapable  not  only 
of  entering  into  an  obligation  with 
his  master,  but  of  binding  himself  to 
any  other  person.  But  AjUiua/amUias 
can  enter  into  an  obligation  with 
others. 


Gai.  iii.  104.  39  ;  D.  xliv.  7. 14. 

This  paragraph  must  of  course  be  taken  as  expressed  with- 
out reference  to  the  peculia  of  some  persons  in  power  and  of 
slaves. 


7.  Mutum  neque  stipulari  neque 
promittere  posse  palam  est,  quod  et 
in  surdo  receptnm  est;  quia  et  is  qui 
stipulatur  verba  promittentis,  et  is 
qui  promitUt  verba  stipulantis  audire 
debet:  unde  apparet  non  de  eo  nos 
loqui  qui  tardius  exaudit,  sed  de  eo 
qui  omnino  non  audit. 


7.  It  is  evident  that  a  dumb  man 
can  neither  stipulate  nor  promise. 
And  this  is  considered  to  apply  also 
to  deaf  persons,  for  he  who  stipu- 
lates, ought  to  hear  the  words  of  the 
promissor,  and  he  who  promises,  the 
words  of  the  stipulator.  Hence,  it  is 
clear  that  we  are  not  speaking  of  a 
person  who  hears  with  difficulty,  but 
of  one  who  cannot  hear  at  all. 

Gai.  iii.  105 ;  D.  xliv.  7. 1. 15. 

8.  Furiosus  nullum  negotium  ge-  8.  A  madman  can  go  through  no 


rere  potest,  quia  non  intelligit  quid 
agit 


legal  act,  because  he  does  not  under- 
stand what  he  is  doing. 


Gai.  iii.  106. 
During  lucid  intervals  a  madman  could  make  valid  stipula- 
tions or  promises. 

9.  PupiUus  omne  negotium  recte  9.  A  pupil  may  go  through  any 

gerit,  ut  tamen  sicubi  tutoris  aucto-      legal  act,  provided  that  the  tutor  takes 
ritas  necessaria  sit,  adhibeatur  tutor,      a  part  in  the  proceeding  in  cases 
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▼Blati  n  ipse  obligetor:  nam  alinni      where  his  amthorization  isneoeflsaxy; 

sibi  obligare  etiam  sine  tatoris  ancto-      aa  for  instanoei  when  the  pnpii  binds 

ritate  potest  himself,  for  a  pnpil  can  bind  others 

4  to  him  without  the  anthonzation  of 

his  tutor. 

Gai.  ii.  107. 

10.  Sed  qnod  diximus  de  pupiUis,  10.  This  most  be  understood  only 

utique  de  iis  verum  est  qui  jam  ali-  of  pupils  who  abeady  have  some 
quern  intellectum  habent :  nam  iofans  understanding ;  for  an  infant,  or  one 
et  qui  infanti  proximns  est,  iron  mul-  still  near  to  infancy,  differs  but  little 
turn  a  forioso  distant,  quia  hxijua  from  a  madman,  for  pupils  of  such 
statis  pupilli  nullum  habent  intel-  an  age  have  no  understanding  at  all. 
lectum ;  sed  in  proximis  infanti,  prop-  But,  in  order  to  consult  their  interest, 
ter  utilitatem  eorum,  benignior  juris  the  law  is  construed  more  fayourably 
interpretatio  facta  est,  ut  idem  juris  to  those  who  are  near  to  infancy,  and 
habeant  quod  pubertati  prozimi.  Sed  they  are  allowed  the  same  rights  as 
qui  in  potestate  parentis  est  impubes,  those  near  the  age  of  puberty.  A 
ne  auctore  quidem  patre  obligatur.  son  in  the  power  of  his  father,  and 

under  the  age  of  puberty,  cannot  bind 
himself  even  if  his  father  anthoiises 
him. 

Gai.  iii.  109 ;  D.  zly.  1. 141.  2. 

An  infant  was  properly  one  qui  /art  non  potest y  a  child  not 
yet  old  enough  to  speak.  When  a  child  could  talk,  and  began 
to  have  some  degree  of  understanding,  he  was  termed  infanti 
proximus.  He  could  now  pronounce  5ie  words  of  a  stipulation, 
and  the  law  permitted  him  to  do  so  with  the  sanction  of  his 
tutor  in  certain  cases,  such  as  the  acquisition  of  an  inheritance, 
where  his  personal  intervention  was  necessary.  But  the  law 
did  not  allow  him  to  stipulate  except  when  the  stipulation  was 
clearly  for  his  benefit.     (D.  zxix.  2.  9.) 

Just  as  the  child  who  was  older  than  an  infant  was  said  to 
be  infanti  proximu8y  so  one  a  little  younger  than  a  puhes  was 
said  to  be  pubertati  proximus.  Originidly  no  fixed  time  was 
assigned  at  which  a  child  passed  from  one  of  these  states  to 
anoUier ;  but  in  later  times  the  word  infana  had  a  new  mean- 
ing ;  for,  following  a  theory  borrowed  from  the  physicians,  who 
maintained  that  the  human  body  underwent  a  marked  change 
every  seven  years,  a  constitution  of  Theodosius  fixed  the  first 
seven  years  as  the  period  of  infancy.  (Cod.  Theod.  viii.  18.  8.) 
The  original  meaoing  of  the  word  was  thus  lost  sight  of^  and 
infans  meant  a  person  under  seven  years  of  age.  Even  in  the 
time  of  Justinian,  however^  the  mode  was  not  very  accurately 
fixed  in  which  the  different  terms  describing  the  age  of  a 
child  were  employed.  The  terms  infans  and  infanti  proximus 
are  retained  in  the  text  as  they  stood  in  Gains,  although  the 
infanti  proximus  was  now  included  in  the  infans  (see  Bk.  i 
Tit.  21.  pr.);  and  Theophilus,  in  his  Paraphrase  of  this  para- 
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graph,  BetjB,  jproanmus  infanti  qualisfuerit  qui  septimum  aut 
octavum  annum  agit;  whereas  the  most  accurate  mode  of 
expression,  after  the  constitution  of  Theodosius,  would  he  to 
consider  infanti proximus  as  a  term  no  longer  needed,  and  to 
say  that,  after  a  child  commenced  his  eighth  year,  he  was 
puhertati  proximus. 

The  paterfamilias  could  not,  like  a  tutor,  supply  his  au- 
thority to  make  up  what  was  deficient  in  the  power  of  the 
pupil.  The  concluding  words  of  this  paragraph  are  taken 
firom  Gains,  who  makes  his  statement  more  complete  by  adding 
pubes  vera  qui  in  potestate  est^proinde  ac  si  paterfamilias 
obligari  solet,     (D.  xlv.  1.  141.  5.) 

11.  Si  impossibilis  conditio  obli- 
gationibns  a^jiciatnr,  mhil  valet  sti- 
pulatio.  Impossibilis  autem  conditio 
habetor,  eni  natura  impedimento  est 
quominns  existat,  veluti  si  qnis  ita 
dizeiit,  si  digito  coslum  attigero  dare 
spondes?  At  si  ita  stipuletor,  si  digito 
ecelum  non  attigero  dare  spondes? 
pure  facta  obligatio  intelligitnr,  ideo- 
que  statim  petere  potest 


11.  If  an  impossible  condition  is 
added  to  an  obligation,  the  stipula- 
tion is  void.  A  condition  is  con- 
sidered impossible  of  which  nature 
forbids  the  accomplishment;  as,  if  a 
person  says,  "Do  you  promise  if  I 
touch  the  heavens  with  my  finger?" 
But  if  a  stipulation  is  made  thus, 
"  Do  you  promise  if  I  do  not  touch 
the  sky  with  my  finger?"  the  obliga- 
tion is  considered  as  unconditional, 
and  performance  may  be  instantly 
demanded. 


Gai.  ill.  08  ;  D.  xlv.  1.  7. 

An  impossible  condition  in  a  testamentary  gift  was  treated  as 
if  it  had  never  been  inserted.  In  a  stipulation  or  any  other 
contract  it  made  the  contract  void,  a  difference  owing  to  the 
favour  with  which  testamentary  gifts  were  regarded.  (See 
Bk.  ii.  Tit.  15.  10.) 

In  the  stipulation  *'  if  I  do  not  touch  the  heavens,"  &c., 
there  is  really  no  condition ;  there  is  nothing  left  undecided  in 
the  mind  of  the  speaker  or  hearer. 


12.  Item  verbomm  obligatio  inter 
absentes  concepta  inutilis  est  Sed 
cum  hoc  materiam  litium  contentiosis 
hominibus  pnestabat,  forte  post  tem- 
pus  tales  allegationes  opponentibus, 
et  non  prsesentes  esse  vel  se  vel  ad- 
versarios  sues  contendentibus,  ideo 
nostra  constitutio  propter  celeritatem 
dirimendarum  litium  introducta  est, 
quam  ad  Csesarienses  advocates  scrip- 
simus:  per  quam  disposuimns  tales 
scriptnras  que  presto  esse  partes  in- 
dicant, omnimodo  esse  credendas, 
nisi  ipse  qui  talibus  utitur  improbis 
allegationibiis,  manifestissimis  pro- 


12.  A  verbal  obligation,  made  be- 
tween absent  persons,  is  also  void. 
But  as  this  doctrine  afforded  matter 
of  strife  to  contentious  men,  who 
alleged,  after  some  time  had  elapsed, 
that  either  they  or  their  adversaries 
were  not  present,  we  issued  a  con- 
stitution, addressed  to  the  advocates 
of  Csesarea,  in  order  to  provide  for 
the  speedy  determination  of  such 
suits.  By  this  we  have  enacted,  that 
written  acts  which  declare  that  the 
contracting  parties  were  present,  shaU 
be  considered  as  indisputable  evidence 
of  the  fact,  unless  the  party  who  has 
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bfttionibos  vel  per  scriptoram  vel  per 
testes  idoneos  approbaverit,  in  ipso 
toto  die  quo  confidebatur  instru- 
mentum,  sese  vel  adversariam  saum 
in  aliis  lods  esse. 


recourse  to  sach  shameless  allega- 
tions makes  it  evident,  by  the  most 
manifest  proofs,  either  by  writing  or 
by  credible  witnesses,  that  either  he 
or  his  adversary  was  in  some  other 
place  during  the  whole  day  in  which 
the  instrument  was  made. 


Gai.  iii.  138 ;  C.  viii.  88. 14. 

No  writing  was  necessary  to  make  a  verbal  contract  valid ; 
but  one  was  generally  drawn  up  as  a  record  of  the  trans- 
actions, and  called  instrumentum  or  cautio,  as  being  a  security 
for  the  stipulator. 

13.  A  man  could  not  formerly  sti- 
pulate that  a  thing  should  be  given 
him  after  his  own  death,  any  more 
than  after  the  death  of  the  promissor. 
Neither  could  any  person  in  the 
power  of  another  stipulate  that  any 
thing  should  be  given  him  after  the 
death  of  the  person  in  whose  power 
he  was,  because  it  was  his  father  or 
master  who  appeared  to  be  speaking 
in  him.  And  if  any  one  stipulated 
thus,  **Do  you  promise  to  give  the 
day  before  I  die?  or  the  day  before 
you  die  ?"  the  stipulation  was  invalid. 
But  since  all  stipulations,  as  we  have 
already  said,  derive  their  force  from 
the  consent  of  the  contracting  parties, 
we  have  thought  it  proper  to  intro- 
duce a  necessaiy  alteration  in  this 
respect,  so  that  now,  whether  it  be 
stipulated  that  a  thing  shall  be  given 
after,  or  immediately  before,  the  death 
either  of  the  stipulator  or  the  pro- 
missor, the  stipulation  is  good. 

Gal  iii.  100;  C.  viii.  38. 11 ;  C.  iv.  11. 

A  stipulation  '^pridie  quam  mortar"  was  held  to  be  invalid, 
because  the  date  when  the  thing  promised  became  due  could 
not  be  fixed  until  the  death  happened,  and  then  the  action 
would  only  be  acquired  for  or  against  the  heirs,  exactly  as  in 
the  case  of  a  stipulation  "  dabispost  mortem."  (Gai.  iii.  100.) 
Gains  says,  inelegans  visum  est  ex  heredis  persona  inctpere 
obligationem;  it  was  out  of  the  due  order  of  things  that  a 
man  should  enter  into  an  obligation  in  which  no  action  could 
be  brought  until  after  his  death.  Justinian  does  away  with  all 
these  subtleties. 


13.  Post  mortem  suam  dan  sibi 
nemo  stipulari  poterat,  non  magis 
quam  post  mortem  ejus  a  quo  stipu- 
labatur;  ac  ne  is  qui  in  alicujus  po- 
testate  est,  post  mortem  ejus  stipu- 
lari poterat,  quia  patris  vel  domini 
voce  loqui  videtur.  Sed  et  si  quia 
ita  stipuletur,  pridie  quam  moriar  vel 
pridie  quam  morieris  dabis?  inutilis 
erat  stipulatio.  Sed  cum  (ut  ita  dic- 
tum est)  ex  consensu  contrahentium 
stipulationes  valent,  placuit  nobis 
etiam  in  huno  juris  artioulum  neces- 
sariam  inducere  emendationem :  ut 
sive  post  mortem,  sive  pridie  quam 
morietur  stipulator  sive  promissor, 
stipulatio  concepta  est,  valeat  stipu- 
latio. 


14.  Item  si  quis  ita  stipulatus  erat, 
si  navis  ex  Asia  venerit,  hodie  dare 


14.  Also,    if   any   one    stipulated 
thus,  "If  a  certain  ship  arrives  to- 
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spondes  ?  inutilis  erit  stipulaUo,  quia  moirow  from  Asia,  do  joa  engage  to 
praepostere  concepta  est.  Sed  cum  give  to-day  f"  the  stipulation  would 
Leo  inclytffi  recordationis  in  dotibus  be  void,  as  being  preposterous.  But, 
eamdem  stipulationem  quffi  prsepos-  since  the  Emperor  Leo,  of  glorious 
tera  nuncupatur,  non  esse  rejiden-  memoiy,  decided  that  such  a  stipu- 
dam  ezistimavit,  nobis  placuit  et  huic  lation,  which  is  termed  pngpoiteroj 
perfectum  robur  accommodare,  ut  ought  not  to  be  rejected  with  re- 
non  solum  in  dotibus  sed  etiam  in  spect  to  marriage  portions,  we  have 
omnibus  valeat  hvfjusmodi  conceptio  thought  it  right  to  give  it  complete 
stipulationis.  validity,  so  that  now,  every  stipula- 

tion made  in  this  way  is  valid,  not 
only  with  respect  to  marriage  por- 
tions, but  whatever  may  be  its  object. 

C.  vi.  23.  25. 

Such  a  stipulation  was  said  to  be  jprapostere  concepta 
(i.  e.  the  things  which  should  come  jpost  are  placed  pra), 
because  the  payment  is  to  be  made  at  once,  and  thus  is  placed 
before  (pra)  instead  of  after  (post)  the  fulfilment  of  the  con- 
dition. Under  Justinian's  enactment  the  contract  was  binding 
at  once,  but  payment  could  not  be  enforced  until  the  condition 
was  fulfilled.     (C.  vi.  23.  25.) 

15.  Ita  autem  concepta  stipulatio,  15.  A  stipulation  made  thus,  as  if, 
yeluti  si  Titins  dicat,  cum  moriar  for  instance,  TiUus  says,  **Do  you 
dare  spondes  f  vcl  cum  morieris?  et  promise  to  give  when  I  die,"  or  "when 
apud  veteres  utilis  erat  et  nunc  valet,  you  die?"  was  considered  valid  by  the 

ancients,  and  is  so  now. 

D.  xlv.  1.  45.  3. 

This  Stipulation  was  said  to  be  valid  because  the  thing  was 
to  be  given  "  non  post  mortem,  sed  ultimo  vita  tempore" 
(Gal  ii.  232.)  The  same  might  be  said  of  the  stipulation 
"daripridie  quam  moriar" 

16.  Item  post  mortem  alterins  16.  We  may  also  validly  stipulate 
zecte  stipulamur.                                     that  a  thing  shall  be  given  after  the 

death  of  a  third  person. 

D.  xlv.  1.  45. 1. 

ITie  death  of  a  third  person  was  an  uncertain  term,  which 
might  be  as  legitimately  affixed  to  a  stipulation  or  any  other 
uncertain  time.  The  reason  which  prevented  the  stipulation 
post  mortem  meam  or  tuajn  did  not  apply. 

17.  Si    scriptum    in    instrumento  17.  If  it  be  written  in  an  instru- 
fuerit   promisisse    aliquem,   perinde      ment  that  a  person  has  promised,  the 
habetur  atque  si  interrogatione  prsB-      promise  is  considered  to  have  been 
cedente  responsum  sit                             given  in  answer  to  a  precedent  in- 
terrogation. 

See  Paul.  Sent.  v.  7.  2.    Ulpian  says  (D.  ii.  U.  7. 12)  that 
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if,  at  the  end  of  the  instrument  of  an  agreement,  the  words 
usually  added  were  found,  viz.  rogavit  Titius,  spopondit 
Mavius,  the  agreement  was  taken  to  be  a  stipulation  unless  it 
were  expressly  shown  that  it  was  in  reality  only  a, pactum, 

18.  When  many  things  are  com- 
prehended in  one  stipulation,  a  man 
binds  himself  to  all,  if  he  answer 
simply  "  I  promise  to  give."  But,  if 
he  promise  to  give  one,  or  some  of 
the  things  stipulated  for,  he  is  bound 
only  with  respect  to  the  things  com- 
prised in  his  answer.  For,  of  the 
different  stipulations  contained  in  the 
question,  only  some  are  considered 
to  have  been  answered,  as  for  each 
object  a  separate  question  and  a 
separate  answer  is  required. 


IS.Quoties  plures  res  una  stipu- 
latione  comprehenduntur,  si  quidem 
promissor  simpliciter  respondeat  dare 
spondeo,  propter  omnes  tenetur.  Si 
vero  unam  ex  his  vel  quasdam  datu- 
rum  se  respondent,  obligatio  in  iis 
pro  quibus  spoponderit,  contrahitur: 
ex  pluribus  enim  stipulationibus  una 
vel  quffidam  videntur  esse  perfectee; 
singulas  enim  res  stipulari,  et  ad 
singulas  respondere  debemus. 


D.  xlv.  1.83.4;  D.  xlv.  1.  4,  5. 


19.  Alteri  stipulari  (ut  supra  dic- 
tum est)  nemo  potest :  inventsB  sunt 
enim  hujusmodi  obligationes  ad  hoc 
ut  unusquisque  sibi  acquirat  quod  sua 
interest;  ceterum,  ut  alii  detur,  nihil 
interest  stipulatoris.  Plane  si  quis 
velit  hoc  facere,  poenam  stipulari  con- 
veniet,  ut  nisi  ita  factum  sit  ut  com- 
prehensum  est,  committatur  pcenee 
stipulatio  etiam  ei  ci^us  nihil  in- 
terest ;  poenam  enim  quum  stipulatur 
quis,  non  illud  inspicitur  quid  intersit 
ejus,  sed  quee  sit  quantitas  in  con- 
ditione  stipulationis.  Ergo  si  quis 
stipuletur  Titio  dari,  nihil  agit;  sed 
si  addiderit  poenam,  nisi  dederis  tot 
aureos  dare  spondes?  tunc  commit- 
titur  stipulatio. 


19.  No  one,  as  we  have  already 
said,  can  stipulate  for  another,  for 
this  kind  of  obligations  has  been  in- 
vented, that  every  person  may  acquire 
what  it  is  for  his  own  advantage  to 
acquire ;  and  it  cannot  be  for  his  in- 
terest that  a  thing  should  be  (p'^ci^  to 
another.  But,  if  any  one  wishes  to 
stipulate  for  another,  he  should  sti- 
pulate for  a  penalty  payable  to  him, 
although  he  would  otherwise  receive 
no  advantage  from  the  obligation,  so 
that  if  the  promissor  does  not  perform 
his  promise,  the  stipulation  for  the 
penalty  may  be  valid  even  for  a  per- 
son who  had  no  interest  in  the  per- 
formance of  the  promise;  for  when 
a  penalty  is  stipulated  for,  it  is  not 
the  interest  of  the  stipulator  that  is 
regarded,  but  the  amount  of  the 
penalty.  If,  therefore,  any  one  sti- 
pulates that  a  certain  thing  shall  be 
given  to  Titius,  this  is  void ;  but  if 
he  adds  a  penalty,  "  Do  you  promise 
to  give  me  so  many  aurei  if  you  do 
not  give  the  thing  to  Titius?"  this 
stipulation  binds  the  promissor. 


D.  xlv.  1.  88.  17. 


20.  Sed  et  si  quis  stipuletur  alii, 
cum  ejus  interesset,  placuit  stipula- 
tionem  valere.  Nam  si  is  qui  pupilli 
tutelam  administrare  coBperat,  cessit 
administratione  contutori  suo,  et  sti- 
pulatus  est  rem  pupilli  salvam  fore; 


20.  But,  if  any  one  stipulate  for  an- 
other, having  himself  an  interest  in 
tiie  performance  of  the  promise,  the 
stipulation  is  valid.  Thus  if  he  who 
has  begun  to  act  as  tutor,  afterwards 
gives  up  the  administration  to  his 
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qaoniaxn  interest  stipnlatoris  fieri 
quod  Btipulatus  est,  cum  obligatus 
futurus  esset  pupillo  si  male  gesserit, 
tenet  obligatio.  Ergo  et  si  quis  pro- 
curatori  suo  dari  stipulatus  sit,  stipu- 
latio  vires  habebit;  et  si  creditori 
dari  stipulatus  sit,  quod  sua  interest, 
ne  forte  vel  poena  oommittatur,  vel 
prsedia  distrahantur  qu8B  pignori  data 
erant,  valet  stipulatio. 


co-tutor,  and  stipulates  for  the  secu- 
rity of  the  estate  of  bis  pupil,  since 
it  is  for  the  interest  of  the  stipula- 
tor that  the  promise  should  be  per- 
formed, as  he  is  answerable  to  the 
pupil  for  maladministration,  the  ob- 
ligation is  binding.  So  if  a  person 
stipulates  that  a  thing  shall  bo  given 
to  his  procurator,  the  stipulation  is 
efiectual.  So,  too,  is  a  stipulation  that 
a  thing  shall  be  given  to  a  creditor  of 
the  stipulator,  the  stipulator  having 
an  interest  in  the  performance  of  the 
promise ;  as,  for  instance,  that  he  may 
avoid  becoming  liable  to  a  ,  penid 
clause,  or  that  his  immoveables,  given 
in  pledge,  should  not  be  sold. 


D.  xlv.  1.  88.  20.  23. 


See  note  on  paxagr.  4. 
co-tutor  did.     (See  Bk.  i. 


The  tutor  was  liable  for  all  his 
Tit.  24.) 


'  21.  Versa  vice,  qui  alium  facturum 
promisit,  videtur  in  ea  esse  causa  ut 
non  teneatur,  nisi  posnam  ipse  pro- 
miserit. 


21.  Conversely,  he  who  undertakes 
for  the  performance  of  another,  is 
not  bound  unless  he  promises  under 
a  penalty. 

D.  xlv.  1.  38.  2. 


22.  Item  nemo  rem  suam  futuram, 
in  eum  casum  quo  sua  sit,  utiliter 
stipulatur. 


22.  No  man  can  validly  stipulate 
that  a  thing  which  wiU  hereafter  be- 
long to  him  shall  be  given  him  when 
it  becomes  his. 


D.  xlv.  1.  87. 

When  the  time  was  come,  the  stipulation  would  have  nothing 
on  which  to  take  effect 


23.  Si  de  alia  re  stipulator  senserit, 
de  alia  promissor,  perinde  nulla  con- 
irahitiu*  obligatio,  ac  si  ad  interroga- 
tum  responsum  non  esset :  veluti,  si 
hominem  Stichum  a  te  quis  stipulatus 
iuerit,  tu  de  Pamphilo  senseris  quern 
Stichum  vocari  credideris. 


23.  If  the  stipulator  intend  one 
thing,  and  the  promissor  another,  an 
obligation  is  no  more  contracted,  than 
if  no  answer  had  been  made  to  the  in- 
terrogation ;  for  instance,  if  any  one 
has  stipulated  that  you  should  give 
Stichus,  and  you  understood  him  to 
refer  to  Pamphilus,  thinking  that 
Famphilus  was  called  Stichus. 

D.  xlv.  1. 137.  I. 

Stipulatio  ex  utriusque  consensu  valet.  (D.  xlv.  1.  83.  1.) 
And  if  the  seeming  consent  implied  in  pronouncing  the  words 
of  the  stipulation  was  vitiated  by  a  mistake  under  which  one 
party  spoke  of  one  thing  and  the  other  of  another,  the  stipula- 
tion was  void ;  but  if  the  mistake  was  only  with  reference  to 

G  G  2 
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something  in,  or  relating  to,  the  thing  they  were  speaking  of, 
i.  e,  if  they  were  really  speaking  of  the  same  thing,  hut  one 

f)arty  was  under  some  misapprehension  respecting  it,  the  stipu- 
ation  was  valid.  So  it  was  valid  if  fraud  or  violence  had  heen 
used  to  procure  it ;  hut  though  in  such  cases  it  was  valid,  the 
rights  it  gave  were  worthless  under  the  jurisdiction  of  the 
praetor,  who  always  allowed  exceptiones  doli,  metus,  &c.,  by 
which  the  action  brought  on  the  stipulation  was  repelled. 

24.  Quod  turpi  ex  causa  promissum  24.  A  promise  made  to  effect  a 
est,  veluti  si  quis  homicidium  vel  sa-  base  purpose,  as  to  commit  homicide 
crilegium  se  facturum  promittat,  non      or  sacrilege,  is  not  binding. 

Talet 

D.xlv.  1.26,27. 
A  thing  was  said  to  be  promissum  ex  turpi  causd,  when  it 
was  promised,  being  itself  illegal  or  immoral,  of  was  the  reward, 
or  depended  on  the  happening,  of  anything  illegal  or  immoral. 

25.  Cum  qms  sub  aliqua  conditione  25.  If  a  stipulation  be  conditional, 
Btipulatus  fUerit,  licet  ante  conditio-  although  the  stipulator  dies  before 
nem  decesserit,  postea  existente  con-  the  accomplishment  of  the  condition, 
ditione  heres  ejus  agere  potest  Idem  if,  afterwards,  the  condition  is  accom- 
est  et  ex  promissoris  parte.  plished,  his  heir   can  demand  the 

execution  of  the  promise ;  and  so, 
too,  the  heir  of  the  promissor  may 
be  sued. 

D.  xlv.  1.  57. 

26.  Qui  hoc  anno  aut  hoc  mense  26.  A  person  who  stipulates  that  a 
dan  stipulatus  est,  nisi  omnibus  par-  thing  shall  be  given  to  him  in  such  a 
tibus  anni  vel  mensis  prsteritLs  non  year  or  month,  cannot  legally  demand 
reote  petet.  the  thing  promised,  until  the  whole 

year  or  month]  has  elapsed. 

D.  xlv.  1.  42. 

27.  Si  fUndum  dari  stipuleris  vel  27.  If  you  stipulate  for  a  piece  of 
hominem,  non  poteris  continue  agere,  ground,  or  a  slave,  you  cannot  in- 
nisi  tantum  spatium  prseterierit  quo  stantly  demand  the  thing,  but  must 
traditio  fieri  possit.  wait  until  enough  time  has  passed 

for  deliveiy  to  have  been  made. 
D.  xiv.  1.  73. 


Tit.  XX.    DE  FIDEJUSSORIBDS. 

Pro  eo  qui  promittit,  solent  alii  It  is  oustomaiy  that  other  persons, 

obligari,  qui  fldejussores  appellantur :  termed  Jidejussoresj  should  bind  them< 
quos  homines  accipere  solent,  dum  selves  for  the  promissor;  creditors 
curant  ut  diligentius  sibi  cautum  sit       generally  requiring  that  they  should 

do  so,  in  order  that  the  security  may 

be  greater. 
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Gai.  ill.  115. 117. 

Besides  the  principal  parties  to  a  stipulation,  the  stipulator 
and  the  promissor,  there  might  be  accessory  parties,  called  re- 
spectively adstipulatores  khA  adpromissor es.  The  adstipulator 
received  the  same  promise  as  his  principal  did,  and  could, 
therefore,  have  the  same  actions,  and  equally  receive  or  exact 
payment ;  or  he  only  stipulated  for  a  part  of  that  for  which  the 
principal  stipulates,  and  then  his  rights  were  co-extensive  with 
the  amount  of  his  own  stipulation.  In  the  early  law,  the  chief 
use  of  an  adstipulator  was,  probably,  to  supply  the  place  of  a 
procurator  at  a  time  when  the  law  refused  to  allow  stipulations 
to  be  made  by  procuration.  A  might  make  a  stipulation,  and 
know  that  at  the  time  when  payment  would  be  due  he  would  be 
abroad.  He,  therefore,  joined  fi  in  the  stipulation,  who  could 
receive  payment,  or  bring  an  action  in  his  place. 

Before  the  time  of  Justinian  no  one  could  stipulate  validly 
for  a  thiog  after  his  own  death  (see  Tit.  19.  13),  and,  there- 
fore, those  who  wished  to  make  such  a  stipulation  joined  an 
adstipulator  with  them,  and  this  adstipulator  could  bring  an 
action,  or  receive  payment,  after  the  death  of  the  stipulator. 
As  in  the  days  of  Gains,  all  contracts  could  be  made  by  pro- 
curation, it  appears  from  his  account  of  the  adstipulator^  which 
is  the  only  one  we  have,  that  the  only  use  of  the  adstipulator 
was  to  make  this  stipulation,  post  mortem  suam,  valid.  (Gai. 
iii.  117.) 

The  adstipulator  could  not  transmit  his  right  of  action  even 
to  his  heirs.  His  rights  were  purely  persond,  because  he  was 
selected  by  the  stipulator,  to  whom  he  stood  in  the  relation  of 
a  mandatory,  from  motives  of  personal  confidence. 

The  adpromissores  were  accessory  to  the  promise,  in  order 
to  give  the  stipulator  greater  security.  They  were  guarantees 
for  the  fulfilment  of  the  promise  (Gai.  iii.  116),  and  these 
guarantees  were  termed  sponsores  when  Soman  citizens,  as 
they  pledged  themselves  by  the  word  spondeo,  a  word  which 
citizens  alone  could  utter,  and  Jidepromissores  when  peregrini 
(Gai.  iii.  120),  because,  in  bioding  themselves,  they  used  the 
expression^rf^  meapromitto. 

The  sponsores  and  Jidepromissores  held  a  position,  in  many 
respects,  the  exact  converse  of  the  adstipulator.  They  made 
the  same  promise  as  their  principal,  or  one  not  so  extensive,  for 
they  might  only  choose  to  become  guarantees  to  a  certain 
extent ;  they  could  not  bind  themselves  for  more  than  their 
principal  was  bound  for.  They  were  often  employed  to  remove 
any  objections  that  might  be  made  to  the  capacity  of  their  pro- 
missor, as,  for  instance,  that  he  was  impuhes  and  contracting 
without  the  consent  of  his  tutor.     Their  heirs  were  not  bound 
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(Gai.  iii.  120),  and  they  might  recover  from  their  principal  by 
an  actio  mandati  what  they  had  advanced  for  him.  (Gai.  iii. 
127.) 

By  the  lex  Furia  (circ.  95  B.C.)  their  obligation  was  only 
binding  for  two  years,  and  the  amount  of  the  liability  of  all 
was  divided  equally  among  all  living  at  the  time  when  the 
guarantee  was  enforced. 

These  restrictions,  the  limitation  of  the  intervention  of 
sponsores  BXii  Jidepromissorea  to  verbal  contracts,  and  their 
obligation  dying  with  them,  made  it  necessary  that  there  should 
be  a  more  unfettered  mode  of  becoming  surety  for  a  party  to  a 
contract.  This  was  supplied  by  the  introduction  of  the  Jide- 
jussoresy  who  could  bind  themselves  in  every  kind  of  obligation, 
and  who  transmitted  their  obligation  to  their  heirs.  In  the 
time  of  Justinian,  sponsores  onijldepromissores  had  been  long 
obsolete,  and  as,  under  his  legislation,  stipulations  j90«^  mortem 
suam  were  allowed,  there  was  no  longer  any  occasion  for  the 
intervention  of  adstipulatores,  and,  consequently,  none  of  the 
additional  parties  to  a  verbal  contract,  except  fidejussor eSy  are 
mentioned  in  the  Institutes. 

Gaius  mentions  other  laws  besides  the  lex  Furia,  bearing  on 
the  subject  of  the  additional  parties  to  a  contract,  and  as  the 
effect  of  some  of  their  provisions  is  traceable  in  what  we  read 
with  respect  to  fidejussores  in  this  Title,  it  may  be  as  well  to 
notice  them  here.  (1.)  The  lex  Apuleia  (102  B.C.)  established 
a  kind  of  partnership  {quandam  societatem)  between  the  dif- 
ferent sponsores  or  fidepromiitors ;  any  one  of  them  who  had 
paid  the  whole  debt  could  recover  from  the  others  what  he  had 
paid  in  excess  of  his  own  share  by  an  action /?r(>  socio,  (Gat. 
iii.  122.)  (2.)  A  law,  the  name  of  which  is  illegible  in  the 
manuscript  of  Gaius,  perhaps  the  lex  Apuleia,  required  that 
the  creditor  should  give  notice  beforehand,  for  what 
amount  he  was  going  to  exact  security,  and  how  many  spon- 
sores OT fidepromissores  there  were  to  be.  (3.)  The  provisions 
of  the  lex  Furia  (95  B.C.)  have  been  noticed  above.  (4.)  A 
lex  Cornelia  (81  B.C.),  referring  not  only  to  sponsores  and 
fidepromissores,  but  to  all  sureties,  and  therefore  Xjo  fidejussors 
(which,  perhaps,  shows  the  date  of  the  first  introduction  of 
fidejussores),  provided  that  no  one  should  bind  himself  for 
the  same  debtor,  to  the  same  creditor,  in  the  same  year  {idem, 
pro  eodem,  apud  eundem,  eodem  anno),  for  more  than  20,000 
sesterces.  (Gai.  iii.  124,  125.)  (5.)  Lastly,  a  lex  Puhlilia 
gave  sponsores  an  advantage  over  any  other  sureties,  for  they 
were  allowed  to  recover  from  their  principal  what  they  had  paid, 
by  a  special  action  {actio  depensi),  and,  if  he  denied  his  liabi- 
lity, they  recovered  double.     (Gai.  iii.  127.) 
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Intercedere  was  the  proper  term  for  becoming  bound  for  the 
debt  of  another ;  satisdare  for  the  giving  surety  for  the  obliga- 
tion of  the  principal ;  satisaccipere  for  the  receiving  it. 

The  aenatus'consultum  Velleianum  (D.  xvi.  1.  2.  1),  46 
A.D.,  forbad  women  ever  to  bind  themselves  for  another  person. 

1.  Fidejussores  may  be  added  in 
every  kind  of  obligation,  ».  e.  whether 
the  obligation  is  contracted  by  the 
delivery  of  the  thing,  by  words,  by 
writing,  or  by  the  consent  of  the 
parties.  Nor  is  it  material,  whether 
the  obligation  to  which  the  Jidejussor 
is  made  an  additional  party,  is  civil 
or  natural;  so  much  so,  that  a  man 
may  bind  himself  as  a  fidejussor  for 
a  slave,  either  to  a  stranger  or  to  the 
master  of  the  slave,  when  the  thing 
due  to  him  is  due  by  a  natural  obli- 
gation. 

Gai.  iii.  119;  D.  xlvi.  1.8.  5. 

In  omni  ohligaiione.  This  was  the  principal  advantage 
gained  by  the  introduction  oi  Jidejussores, 


1.  In  omnibus  autem  obligationi- 
bus  assumi  possunt,  id  est,  sive  re, 
sive  verbis,  sive  Uteris,  sive  consensu 
contractee  fuerint ;  at  ne  illud  quidem 
interest  utrum  ci>'ilis  an  naturalis  sit 
obligatio  cui  ac^iciatur  fidejussor, 
adeo  quidem  ut  pro  servo  quoque 
obligetur,  sive  extraneus  sit  qui  fide- 
jussorem  a  servo  accipiat,  sive  ipse 
dominus  in  id  quod  sibi  naturaliter 
debetur. 


2.  k  fidejussor  not  only  binds  him- 
self, but  also  his  heir. 


2.  Fidejussor  non  tantum  ipse  obli- 
gatur,  sed  etiam  heredem  obligatum 
relinquit 

D.  xlvi.  1.  4.  1. 

This  was   the    second   <jhief   point  of   difference    between 
Jidejtissores  and  sponsores,  ot  Jidepromissores. 

3.  Fidejussor  et  pnecedere  obliga-  3.  A ^/tef^^'iMsor  maybe  added  either 
tionem  et  sequi  potest.                              before  or  after  an  obligation  is  entered 

into. 
D.  xlvi.  1.  6.  pr.  and  2. 
Probably  the    formahty  of  verbaL  contracts   exacted    that 
the  words  of  the  principal  should  precede  those  of  the  acces- 
sory. 

4.  Where  there  are  several  fide- 
jussores,  whatever  is  their  number, 
each  is  bound  for  the  whole  debt; 
and  the  creditor  may  demand  the 
whole  from  any  of  them  he  pleases. 
But,  by  a  rescript  of  the  Emperor 
Hadrian,  the  creditor  is  forced  to 
divide  his  demand  between  all  those 
fidejussores  who  are  solvent  at  the 
time^  of  the  litis  contestation  so  that, 
if  any  of  ihefiJbjussores  is  not  sol- 
vent at  that  time,  the  rest  have  so 
much  additional  burden.  But,  if  the 
creditor  obtains  his  whole  demand 


4.  Si  plures  sint  fid^ussores,  quot- 
qnot  erunt  numero,  singuli  in  soli- 
dum  tenentur:  itaque  liberum  est 
creditori,  a  quo  veht  solidum  petere. 
Sed  ex  epistola  divi  Hadriani  com- 
pellitur  creditor  a  singulis,  qui  modo 
solvendo  sunt  litis  contestate^  tem- 
pore, partes  petere :  ideoque,  si  quisxii 
ex  fidejussoribus  eo  tempore  solvendo 
non  sit,  hoc  ceteros  oneraL  Sed  si 
ab  uno  fidejussore  creditor  totum 
consecutus  fuerit,  hiyus  solius  detri- 
mentum  erit,  si  is  pro  quo  lidejussit 
solvendo  non  sit;  et  sibi  imputare 
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debet,  cum  potuerit  ft^juvari  ex  epis-  from  one  of  ihejidejussores,  thewLole 
tola  divi  Hadriani,  et  desiderare  ut  loss  falls  upon  him  alone,  if  the  prin- 
pro  parte  in  se  detur  actio.  cipal  debtor  cannot  pay;  for  he  has 

no  one  but  himself  to  blame,  as  ha 
might  have  availed  himself  of  the 
Emperor  Hadrian,  and  might  have 
reqmred  that  no  action  should  be 
given  against  him,  for  more  than  his 
share  of  the  debt 

Gaj,  iii.  121 ;  D.  xlvi.  i:26. 

The  provision  of  the  lex  Furia  not  applying  to  Jidejussores, 
they  were  boand  for  all  they  had  promised,  and  as  each  pro- 
mised for  himself  alone^  the  one  first  sued  had  no  remedy 
against  the  other ^dejussores,  until  the  rescript  of  Hadrian  pro- 
vided one,  and  gave  him  what  was  called  the  heneficium  divi- 
sionis ;  but  under  the  lex  Furia,  the  liability  was  divided  among 
the  diflferent  sureties  ipso  jure,  whereas  the  surety  first  sued 
was  obliged  expressly  to  claim  the  benefit  given  by  the  rescript 
of  Hadrian. 

There  were  two  other  privileges  or  benejicia  of  which  the 
fidejussor  might  avail  himself:  one  was,  that  cedendarum 
actionum,  by  which  the  surety  could,  before  paying  the  creditor, 
compel  him  to  make  over  to  him  the  actions  which  belonged  to 
the  stipulator,  and  thus  the  fidejussor  could  sue  those  bound 
with  him,  or  the  principal  debtor  (D.  xlvi.  1.  17),  and  this  was 
often  more  advantageous  than  having  recourse  to  actions  which 
the  fidejussor  might  himself  have  brought^  because,  if  the 
creditor  had  taken  pledges,  they  were  transferred  to  the  fide- 
jussor.    (D.  xlvi.  1.  59.) 

There  was  also  a  heneficium  ordinis,  or,  as  it  was  otherwise 
termed,  excussionis  or  discussionis,  introduced  by  Justinian 
(Nov.  4.  1) :  by  this  a  creditor  was  bound  to  sue  the  principal 
debtor  first,  and  could  only  sue  the  sureties  for  that  which  he 
could  not  recover  from  the  principal. 

5.  Fidejussores    ita    obligari    non  5.  Fidejussares  cannot  bind  them> 

possunt,  ut  plus  debeant  quam  debet  selves  for  more  than  the  debtor  is 

is  pro  quo  obligantur:  nam  eorum  bound  for;  because  their  obligaUon 

obligado  accessio  est  principalis  obli-  is  accessory  to  the  principal  obliga- 

gationis,  nee  plus  in  accessione  potest  tion ;  and  the  accessoiy  cannot  con- 

esse  quam  in  principali  re ;  at  ex  tain  more  than  the  principal.    Thej 

diverso,  ut  minus  debeant,  obligari  may,  however,  bind  themselves    for 

possunt    Itaque  si  reus  decern  aureos  less.      Therefore,    if    the    principal 

promis^t,  fidejussor  in  quinque  recte  debtor  promises  ten  aurei,  the  Jide- 

obligatur;  contra  vero  obligari  non  jussar  may  be  bound  for  five,  but  the 

potest.    Item  si  ille  pure  promiserit,  fidejussor  cannot  be  bound  for  ten, 

fidejussor  sub  conditione  promittere  when  the  principal  debtor  is  bound 

potest,  contra  vero  non  potest :  non  only  for  five.    Again,  when  the  prin- 

solum  enim  in  quantitate,  sed  etiam  dpal  promises  unconditionally,  the 

in  tempore  minus  et  plus  intelligitur ;  fidejussor  may  promise  conditionaUy, 
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pins  est  enim  statim  aliqtdd  dare, 
minus  est  post  tempus  dare. 


bat  not  vice  vend.  For  the  terms 
more  and  less  are  used  not  only  with 
respect  to  quantity,  but  also  with  re- 
spect to  time;  it  is  more  to  give  a 
thing  instantly,  it  is  less  to  give  it 
after  a  time. 

Gai.  lii.  113. 126. 


6.  Si  quid  autem  fidejussor  pro  reo 
soWerit,  ejus  recuperandi  causa  habet 
cum  60  mandati  judicium. 


6.  If  a  fidejussor  has  made  pay- 
ment for  the  debtor,  he  may  have  an 
actio  mandati  against  him  to  recover 
what  he  has  paid. 

Gai.  iii.  127. 


7.  Greece  fidejussor  ita  accipitur, 

sive  /SovXofiat ;  sed  et  si  <fnjfi\  dixerit, 
pro  eo  exit  ac  si  dixerit  Xey». 


7.  A  fidejussor  may  bind  himself 
in  Greek,  by  using  the  expression 
rg  tfAS  iriarei  xcXcv»,  (I  order  upon 
my  faith),  \iy»  (I  say),  Bek»  or 
fiovXofiai  (I  wish) ;  if  he  uses  the 
word  (fnjiii,  it  will  be  equivalent  to 
Xcy». 

D.  xlvi.  1.  8. 
The  appropriate  Latin  formula  was,  "  Idem  fide  mea  esse 
juheo"  but  this  formula  was,  probably,  never  insisted  on,  as  the 
formulae  *'  apondeo  "  and  "  idem  fide  mea  promitto  "  were. 

8.  In  stipulationibus  fidejussorum 
sciendum  est  generaliter  hoc  accipi, 
ut  quodcumque  scriptum  sit  quasi 
actum,  videatur  etiam  actum ;  ideoque 
constat,  si  quis  scripserit  se  fid^us- 
sisse,  videri  omnia  solemniter  acta. 


8.  It  is  a  general  rule  in  all  stipu- 
lations of  fidejussoresf  that  whatever 
is  stated  in  writing  to  have  been 
done,  is  considered  really  to  have 
been  done.  If,  therefore,  any  one 
states  in  writing  that  he  has  bound 
himself  as  9k  fidejussor^  it  is  presumed 
that  all  the  necessaiy  forms  were  ob- 
served. 


D.  xlvi.  1.  80. 


Tit.  XXI.    DE  LITERARUM  OBLIGATIONE. 


Olim  scriptura  fiebat  obligatio  quA 
nominibns  fieri  dioebatur,  qu8B  no- 
mina  hodie  non  sunt  in  usu.  Plane 
si  quis  debere  se  scripserit  quod  ei 
numeratum  non  est,  de  pecunia  mi- 
nime  nnmerata  post  multum  tempori 
exceptionem  opponere  non  potest; 
hoc  enim  sepissime  constitutum  est 
Sic  fit  ut  et  hodie,  dum  quseri  non 
potest,  scriptura  obligetur,  et  ex  ea 
nascitnr  condictao,  cessante  scilicet 
verborom  obligatione.    Multum  au- 


Formerly  there  was  made  by  writ- 
ing a  kind  of  obligation,  which  was 
said  to  be  made  nominibus.  These 
nomina  are  now  no  longer  in  use. 
But  if  any  one  states  in  writing  that 
he  owes  a  sum  which  has  never  really 
been  told  out  to  him,  he  cannot,  after 
a  long  time  has  elapsed,  use  the  ex- 
ception non  numerata  pecunia,  t.  e. 
that  the  money  has  not  been  told 
out.  This  has  been  often  decided  by 
imperial  constitutions;   and  thus  it 
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tern  tempus  in  hac  exceptione  antea  may  be  said,  even  at  the  present  day, 
quidera  ex  principalibus  constiUitioni-  as  he  cannot  relieve  himself  from 
bus  usque  ad  quinquennium  procede-  payment,  he  is  bound  by  the  writing, 
bat.  Sed  ne  oreditores  diutius  pos-  and  that  the  writing  gives  rise  to  a 
sint  suis  pecuniis  forsitan  defraudari,  condiction,  in  the  absence,  that  is,  of 
per  coustitutionem  nostram  tempus  any  verbal  obligation.  The  length  of 
coaretatum  est,  ut  ultra  biennii  metas  time  fixed  as  barring  this  exception, 
hi:^usmodi  exceptio  minime  extenda-  was,  under  imperisd  constitutions 
tur.  '  antecedent   to   our   time,    not    less 

than  five  years.  But,  that  creditors 
might  not  be  exposed  too  long  to 
the  risk  of  being  defrauded  of  their 
money,  we  have  shortened  the  time 
by  our  constitution,  and  this  excep- 
tion cannot  now  be  used  beyond  the 
space  of  two  years. 

Gai.  iii.  128-130.  133,  134 ;  C.  iv.  30.  14. 

Just  as,  in  the  stipulation,  the  expression  of  a  certain 
formula  of  words  was  held  to  supersede  the  necessity  of  the 
actual  payment  or  transfer  of  the  money  or  thing  wliich  formed 
the  consideration  of  the  promise,  so  in  the  formal  written  con- 
tracts known  to  the  old  civil  law,  the  writing  did  hut  take  the 
place  of  the  speaking ;  and  the  money  from  the  pa)Tnent  of  which 
the  ohligation  arose  was  supposed  to  have  heen  weighed  out  and 
given  over  to  the  person  hound  hy  the  ohligation. 

A  contract  was  said  to  he  formed  Uteris  when  it  originated 
in  a  certain  entry  or  statement  of  it  heing  made  in  the  books 
of  the  creditor  with  the  consent  of  the  debtor.  Regularity  in 
keeping  accounts,  and  in  entering  all  matters  of  business  in  a 
private  ledger,  was  considered  one  of  the  first  duties  of  a 
Boman  citizen.  Cicero  speaks  of  a  failure  in  this  duty  as  an 
almost  insupposable  act  of  negligence  and  dishonesty.  (See 
pro  Roscio,  3.  1  and  3.)  Events,  as  they  occurred,  were  jotted 
down  in  rough  memorandums  called  adversaria,  and  these  were 
transferred  at  least  once  a  month  to  the  ledger  {codex  or  tabula). 
It  was  only  this  ledger  which  had  any  legal  importance.  If  any 
one  put  down  in  his  ledger  that  he  had  advanced  such  a  sum  of 
money  to  another  (expensum  ferre),  this  entry  was  an  admis- 
sible proof  of  the  fact.  If  the  debtor  also  had  made  a  cor- 
responding entry  in  his  ledger  {acceptutn  referre),  the  tallying 
of  the  two  together  made  what  was  called  an  ohligatio  Uteris, 
These  two  entries  had,  in  fact,  exactly  the  same  effect  as  if  the 
two  parties  had  entered  into  a  stipulation.  But  this  was  not  all : 
the  creditor  was  not  to  be  placed  entirely  at  the  mercy  of  his 
debtor,  whose  wilful  or  accidental  negligence  preventing  a  proper 
entry,  might  make  the  obligation  fail.  The  real  source  of  the 
obligation  was  taken  to  be  tiie  consent  of  the  debtor  to  the 
entry  made  by  the  creditor.     If  the  debtor  made  a  con-esponding 
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entry  in  his  ledger,  this  was  a  conclusive  proof  that  he  had 
consented  to  the  creditor's  entry ;  hut  if  he  did  not,  then  the 
creditor  might  still  prove,  in  any  way  that  he  could,  that  he  had 
really  made  his  entry  with  the  debtor's  consent.  Of  course,  if 
he  had  really  paid  the  money  over,  this,  if  proved,  would  show 
beyond  a  doubt  that  the  debtor  had  consented. 

The  foundation  of  this  contract  Uteris  being  the  payment  of 
a  sum  certain  by  the  creditor,  the  obligation  was  always  for  a 
sum  or  thing  certain,  and  was  therefore  enforced  by  condictio 
cerii,  more  usually  termed  simply  condictio. 

As  the  creditor  put  down  the  name  of  his  debtor,  the  word 
*' nomen"  came  to  signify  a  debt;  and  Gains  speaks  of 
"  nomina  transcriptia"  referring  to  the  nomina  being  tran- 
scribed from  the  adversaria  to  the  codex.  He  says  this  trafi- 
scriptio  took  place  (1)  a  re  in  personam,  as  when  something 
being  already  owed,  is,  for  instance,  under  a  contract  of  sale, 
or  of  letting  to  hire,  the  debtor  assented  to  the  creditor  making 
an  entry  of  the  debt  (Gai.  iii.  129) :  this  operated  as  a  novatio 
(see  Introd.  sec.  91)  of  the  old  debt,  and  the  creditor  could  now 
employ  a  condictio  to  enforce  his  claim ;  (2)  the  transcriptio 
took  place  a  persona  in  personam^  viz.  when  one  man  took  on 
himself  the  debt  of  another.     (Gai.  iii.  130.) 

These  contracts  were  peculiar  to  Roman  citizens.  Peregrini 
had,  as  a  substitute,  syngraphie,  signed  by  both  parties,  or 
chirographa,  signed  only  by  the  debtor.  These  syngrapha 
and  chirographa  were  not  mere  proofs  of  a  contract,  but  were 
instruments  on  which  an  action  could  be  brought,  and  the 
making  of  which  operated  as  a  novation  of  an  existing  debt. 

The  word  most  usually  employed  for  a  mere  memorandum 
intended  to  furnish  a  proof,  and  not  to  give  a  right  of  action, 
was  cautio.  In  the  time  of  Justinian  there  had  ceased  to  be 
any  real  difference  between  chirographa  and  cautiones.  Any 
writing  stating  that  a  sum  was  due  sufficed  as  the  ground  of  an 
action. 

In  every  period  of  the  law,  if  there  was  a  formal  verbal  con- 
tract, the  written  contract  was  thought  subsidiary,  and  was 
merged  in  the  stipulation,  as  the  text  says,  nascitur  condictio, 
cessante  scilicet  verborum  obligatione. 

If  the  debtor  had  given  a  mere  memorandum,  a  " cautio" 
and  then  denied  his  liability,  he  had  to  prove  that,  in  spite  of 
the  cautio,  he  was  not  bound.  The  burden  of  proof  was 
against  him  ;  but  if  a  contract  formed  Uteris  had  been  made, 
the  civil  law  treated  it  exactly  as  it  did  a  stipulation.  The 
contract  was  conclusive  evidence  of  the  liability.  Fairly  or 
unfairly,  the  debtor  must  abide  by  this  contract.  The  preetor, 
however,  when  the  debtor  had  not  really  received  the  money, 
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permitted  him  to  repel  the  action  of  the  creditor  by  on  exception 
called  the  ^*  exceptio  non  numeratce  pecunim**  by  which  the 
debtor  insisted  that  the  money  which  formed  the  consideration 
of  the  obligation  had  never  been  told  or  counted  out  to  him ; 
and  here  the  burden  of  proof  was  considered  to  fall  on  the 
creditor.  It  was  for  him  to  prove  that  he  had  paid  the  money ; 
not  for  the  debtor  to  prove  that  he  had  not.  The  obligation 
was  so  often  entered  into  before  the  money  was  really  paid,  that 
the  law,  to  prevent  fraud,  insisted  on  the  creditors  proving  the 
payment  if  it  were  denied ;  but  after  a  certain  number  of  years, 
originally  five,  and  reduced  by  Justinian  to  two,  the  onus  pro- 
bandi  was  shifted  again,  and  the  debtor  had  to  prove  that  he 
had  not  received  the  payment.  During  this  interval,  however, 
if  the  debtor  were  really  defrauded,  he  might  protest  in  a  public 
act  against  the  writing  which  bound  him,  or  bring  an  action 
against  the  creditor  to  compel  him  to  give  it  up  (C.  iv.  30.  7) ; 
and  a  constitution  in  the  Code  (iv.  30.  14.  4)  permitted  him  to 
make  his  exception  perpetual  by  a  formal  announcement  to  the 
creditor  of  his  intention  to  do  so. 


Tit.  XXIL     DE  CONSENSU  OBLIGATIONE. 


Consensu    finnt    obligationes    in  Obligations    are   formed    by   the 

emptionibus  venditionibus,  locationi-  mere  consent  of  the  parties  in  the 
bus  conductionibuSjSocietatibus,  roan-  contracts  of  sale,  of  letting  to  hire, 
datis.  Ideo  autem  istis  modis  con-  of  partnership,  and  of  mandate.  An 
•  sensu  dicitur  obligatio  contrahi,  quia  obligation  is,  in  these  cases,  said  to 
neque  scriptura  neque  prsesentia  be  made  by  the  mere  consent  of  the 
omnimodo  opus  est,  ac  neo  dan  quid-  parties,  because  there  is  no  necessity 
quam  necesse  est  ut  substantiam  for  any  writing,  nor  even  for  the  pre- 
capiat  obligatio ;  sed  sufficit  eos  qui  sence  of  the  parties :  nor  is  it  requi- 
negotia  gerunt  consentire :  unde  inter  site  that  anything  should  be  given,  to 
absentes  quoque  talia  negotia  contra-  make  the  contract  binding,  but  the 
huntur,  veluti  per  epistolam  vel  per  mere  consent  of  those  between  whom 
nuntium.  Item  in  his  contractibus  the*  transaction  is  carried  on  suffices, 
alter  alteri  obligatur  in  id  quod  alte-  Thus  these  contracts  may  be  entered 
rum  alteri  ex  bono  et  sequo  prsestare  into  by  those  who  are  at  a  distance 
oportet,  cum  alioquin  in  verborum  ob-  from  each  other,  by  means  of  letters, 
Ijgationibus  alius  stipuletur,  alius  for  instance,  or  of  messengers.  In 
promittat  these  contracts,  each  party  is  bound 

to  the  other  to  render  him  all  that 
equity  demands,  while  in  verbal  obli- 
gations, one  party  stipulates  and 
the  other  promises. 

Gai.  iii.  135.  137. 

We  now  pass  to  contracts  which  heloug  to  the  jus  gentium^ 
which  have  nothing  of  the  peculiar  characteristics  of  the  old 
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civil  law  of  Bome^  and  which  are  perfected  by  the  simple  con- 
seDt  of  the  parties.  As  is  remarked  in  the  concluding  words 
of  the  text,  these  contracts  by  simple  consent,  imlike  the  con- 
tracts of  which  we  have  hitherto  spoken,  are  bilateral ;  there 
is  something  which  binds  both  parties ;  whereas  the  older  and 
peculiarly  Boman  contracts  were  only  unilateral.  In  a  stipula- 
tion, for  instance,  it  was  only  the  promissor  that  was  bound. 
These  contracts  ^'consensu**  were  not  enforced  by  actions 
stricti  Juris,  such  as  were  proper  to  the  pecuUarly  Boman 
contracts  of  mutuum,  stipulation,  and  contracts  made  Uteris, 
but  by  actions  **  bomBjidei"  i.  e.  prsetorian  actions,  in  which 
equitable  principles  were  permitted  to  govern  the  decision. 
(See  Introd.  sec.  106.) 


Tit.  XXIII.     DE  EMPTIONE  ET  VENDITIONE. 


Empdo  et  yenditio  contrahitnr 
siiniil  atqae  de  pretio  convenerit, 
qaamvis  nonduxn  pretium  nnmera- 
tnm  sit,  ac  ne  arra  qutdem  data  faerit : 
nam  qnod  ame  nomine  datur,  argu- 
mentam  est  emptionis  et  yenditaonis 
contractse.  Sed  bee  qaidem  de  emp- 
tionibus  et  yenditionibus  que  sine 
scriptnra  consistnnt,  obtinere  oportet ; 
nam  nibil  a  nobis  in  hiyusmodi  yen- 
didonibus  innoyatum  est.  In  iis  au- 
tem  quffi  scriptnra  conficiuntur,  non 
alitor  perfectam  esse  yenditionem  et 
emptionem  constituimus,  nisi  et  in- 
Btromenta  emptionis  faerint  con- 
scripta,  yel  manu  propria  contraben- 
tiiun,  yel  ab  alio  qnidem  scripta  a 
oontrahentibus  autem  sabscripta,  et 
si  per  tabelliones  fiant,  nisi  et  com- 
pletiones  acceperint,  et  faerint  parti- 
bus  absoluta:  donee  enim  aliquid 
deest  ex  bis,  et  posnitentiffi  locus  est, 
et  potest  emptor  yel  yenditor  sine 
poena  recedere  ab  empdone.  Ita 
tamen  impune  eis  recedere  concedi- 
mas,  nisi  jam  arrarum  nomine  ali- 
quid faerit  datum :  boo  etenim  sub- 
secuto,  siye  in  scriptis  siye  sine  scrip- 
tis  yendido  celebrata  est,  is  qui  recu- 
sat  adimplere  contractum,  si  quidem 
est  emptor,  perdit  quod  dedit;  si 
yero  yenditor,  duplum  resdtuere  com- 
pellitur,  licet  super  arris  nibil  ex- 
pressom  est.  ^ 


The  contract  of  sale  is  formed  as 
soon  as  the  price  is  agreed  upon, 
although  it  has  not  yet  been  paid, 
nor  eyen  an  earnest  giyen ;  for  what 
is  giyen  as  an  earnest  only  seryes  as 
proof  that  the  contract  has  been 
made.  This  must  be  understood  of 
sales  made  without  writing ;  for  with 
regard  to  these  we  haye  made  no 
alteration  in  the  law.  But,  where 
there  is  a  written  contract,  we  haye 
enacted  that  a  sale  is  not  to  be  con- 
sidered completed  unless  an  instru- 
ment of  sale  has  been  drawn  up, 
being  either  written  by  the  contract- 
ing pardes,  or  at  least  signed  by 
them,  if  written  by  others;  or  if 
drawn  up  by  a  tabellio^  it  must  be 
formally  complete  and  finished 
throughout;  for  as  long  as  anything 
is  wanting,  there  is  room  to  retract, 
and  either  the  buyer  or  seller  may 
retract  without  suffering  loss  :  that  is, 
if  no  earnest  has  been  giyen.  If  it 
has,  then,  whether  the  contract  was 
written  or  unwritten,  the  purchaser, 
if  he  refuse  to  fulfil  it,  loses  what 
be  has  giyen  as  earnest,  and  the 
seller,  if  he  refuse,  has  to  restore 
double;  although  no  agreement  on 
the  subject  of  the  earnest  was  ex- 
pressly made. 
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Gai.  iii.  139;  C.  iv.  21.  17. 

The  contract  of  sale  belonging  to  the  ju%  gentium  was 
attended  with  none  of  those  material  symbols  which  charac- 
terised the  formation  of  contracts  under  the  civil  law.  Directly 
one  person  agreed  to  sell  a  particular  thing,  and  another  to  buy 
it,  the  contract  was  complete ;  no  thing  need  be  delivered,  no 
money  paid,  in  order  tliat  an  obligation  should  arise.  On  the 
mutual  consent  being  given,  the  seller  was  bound  to  deliver, 
the  buyer  to  pay  the  price.  The  change  which  Justinian  here 
introduced  is  that,  when,  in  giving  this  mutual  consent,  they 
agree  that  the  terms  of  the  contract  shall  be  reduced  to  writing, 
they  shall  be  considered  not  to  have  consented  to  the  contract 
until  it  is  committed  to  writing. 

The  arrm  were  either  signs  of  a  bargain  having  been  struck, 
as,  for  instance,  when  the  buyer  deposited  his  ring  with  the 
seller  (D.  xix.  1.  11.  6),  or  consisted  of  an  advance  of  a  por- 
tion of  the  purchase-money.  They  were  also  intended  as  a 
proof  that  the  purchase  had  been  made.  Justinian  gave  these 
deposits  a  new  character  by  making  them  the  measures  of  a 
forfeit  in  case  either  party  wished  to  recede  from  his  bargain,  it 
being  open  to  either  party  to  retract  if  he  chose  to  incur  this 
forfeit.  This  power  of  retracting  by  forfeiture  of  the  deposit, 
or  double  its  value,  was  a  great  change  in  the  law ;  and  when 
Justinian  says  in  hujusmodi  venditionihus  nihil  innovaium 
est,  he  must  be  understood  only  to  be  referring  to  unwritten 
contracts  of  sale,  in  which  there  was  no  deposit  made  as 
earnest.  It  will  be  seen  from  the  text  that  this  power  of 
retraction  was  given  whether  the  contract  was  made  with 
writing  or  without. 

Besides  a  buyer  and  a  seller,  there  must,  in  a  contract  of 
sale,  be  a  fixed  price  and  a  particular  thing  sold.  The  jurists 
are  very  minute  in  their  distinctions  of  the  nature  of  the  thing 
sold.  There  is  a  distinction  with  regard  to  things  future  and 
uncertain  forming  the  object  of  a  sale,  which  is  worth  men- 
tioning. Either  a  proportionate  price  may  be  agreed  to  be 
paid  on  a  greater  or  less  number  of  things  that  may  be  actually 
realized,  as  "  so  much  a-head  for  all  the  fish  I  catch  to-day," 
which  is  termed  rei  sperata  emptio;  or  a  definite  sum  may  be 
agreed  on  as  the  price  of  the  possibility  of  any  number  of  things, 
more  or  less,  being  realized,  as  ''  so  much  for  the  chance  of  all 
the  fish  I  catch  to-day;"  and  this  was  termed  spei  emptio. 
(D.  xviii.  1.  8.  1.) 

1.  Fretium  autem  constitui  oportet,  1.  It   is    necessaiy    thai  a   price 

nam  nulla  emptio  sine  pretio  esse  should  be  agreed  upon,  for  there  can 

potest ;   sad  et    certum   esse  debet.  be  no  sale  without  a  price.    And  the 

Alioquin  si  inter  aliquos  ita  conyene-  price  must  be  fixed  and  certain.    If 
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tit,  ut  qaanti  Titios  rem  festimaverit, 
tanti  sit  empta,  inter  veteres  satis 
abandeque  hoc  dubitabatur,  sive  con- 
stat yenditio  sive  non.  Sed  nostra 
decisio  ita  hoc  consdtuit,  ut  quoties 
sic  composita  sit  venditio  quanti  ille 
festimaverit,  sub  hac  conditione  staret 
contractus  ut,  si  quidem  ipse  qui 
nomiuatus  est  pretium  definierit, 
omnimodo  secundum  ejus  sestima- 
tionem  et  pretium  persolvatur  et  res 
tradatur,  ut  venditio  ad  effectum  per- 
ducatur  emptore  quidem  ex  empto 
actione,  vendilore  ex  vendito  agente. 
Sin  autem  ille  qui  nominatus  est  vel 
noluerit  vel  non  potuerit  pretium  de- 
finire,  tunc  pro  nihilo  ease  vendi- 
tionem,  quasi  nullo  pretio  statuto. 
Quod  jus,  cumin  venditionibus  nobis 
placuit,  non  est  absurdum  et  in  loca- 
tionibus  et  conductionibus  trahere. 


the  parties  agree  that  the  thing  shall 
be  sold  at  the  sum  at  which  Titius 
shall  value  it,  it  was  a  question  much 
debated  among  the  ancients,  whether 
in  such  a  case  there  is  a  sale  or  not. 
We  have  decided,  that  when  a  sale  is 
made  for  a  price  to  be  fixed  by  a 
third  person,  the  contract  shall  be 
binding  under  this  condition — that  if 
this  third  person  does  fix  a  price,  the 
price  to  be  pud  shall  be  determined 
by  that  which  he  fixes,  and  that  ac- 
cording to  his  decision  the  thing 
shall  be  delivered,  and  the  sale  per- 
fected. But  if  he  will  not  or  cannot 
fix  a  price,  tlie  sale  is  then  void,  as 
being  made  witbt)ut  any  price  being 
fixed  on.  This  decision,  which  we 
have  adopted  with  respect  to  sales, 
may  reasonably  be  made  to  apply  to 
contracts  of  letting  to  hire. 


Gai.  iii.  140 ;  C.  iv.  38.  15. 


2.  Item  pretium  in  numerata  pe- 
eunia  consistere  debet;  nam  in  ceteris 
rebus  an  pretium  esse  possit,  veluti 
an  homo  aut  fundus  aut  toga  alterius 
rei  pretium  esse  possit,  valde  qusere- 
batur.  Sabinus  et  Cassius  etiam  in 
alia  re  putant  posse  pretium  con- 
sistere: unde  illud  est  quod  vulgo 
dicebatur,  penputatione  rerum  emp- 
tionem  et  venditionem  contrahi,  eam- 
qne  speciem  emptionis  et  venditionis 
vetustissimam  esse ;  argumentoque 
utebantnr  Grseco  poeta  Homero,  qui 
aliqua  parte  exercitum  Achivorum 
'rinum  sibi  comparasse  ait,  permu- 
tatis  quibu^dam  rebus,  his  verbis : — 

"'RvOtv  &p    olpi(ovTo  Kapr)K0fi6<avT€S 

'Axaioi, 
^AXXot  fifv  x^f^^f  oXXoi  d*  aWavi 

aidrjpa, 
^AXXoi   o€  pivots,  oXXoi   d'  avToiai 

fi6€a'(nv, 
''AXXoi  b'  dvdp€ar6d€a'(ri* 

Diversie  schol»  auctores  contra 
sentiebant,  aliudque  esse  existima- 
bant  permutationem  rerum,  aliud 
emptionem  et  venditionem :  alioquin 
non  posse  rem  expediri  permutatis 
rebus,  quie  videatur  res  venisse  et 
quee  pretii  nomine  data  esse;  nam 
utramque  videri  et  venisse  et  pretii 
nomine    data    esse;   rationem   non 


2.  The  price  should  consist  in  a 
sum  of  money.  It  has  been  much 
doubted  whether  it  can  consist  in  any- 
thing else,  as  in  a  slave,  a  piece  of 
land,  or  a  toga.  Sabinus  and  Cassius 
thought  that  it  could.  And  it  is  thus 
that  it  is  commonly  said  that  ex- 
change is  a  sale,  and  that  this  form 
of  sale  is  the  most  ancient.  The 
testimony  of  Homer  was  quoted,  who 
says  that  part  of  the  army  of  the 
Greeks  procured  wine  by  an  exchange 
of  certain  things.  The  passage  is 
this  :— 

"  The  long-haired  Acheeans  procured 
wine,  some  by  giving  copper,  others 
by  giving  shining  steel,  others  by 
giving  hides,  others  by  giving  oxen, 
others  by  giving  slaves." 

The  authors  of  the  opposite  school 
were  of  a  contrary  opinion:  they 
thought  that  exchange  was  one  thing 
and  sale  another,  otherwise,  in  an 
exchange,  it  would  be  impossible  to 
say  which  was  the  thing  sold,  and 
which  the  thing  given  as  the  price; 
for  it  was  contrary  to  reason  to  con- 
sider each  thing  as  at  once  sold,  and 
given  as  the  price.  The  opinion  of 
Proculus,  who  maintained  that  ex- 
change is  a  particular  kind  of  con- 
tract distinct  from  sale,  has  deservedly 
prevailed,  as  it  is  supported  by  other 
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pati.    Sed  Proculi  sententia  dicentis,      lines  from  Homer,  and  by  still  mora 

permutationem  propriam  esse  speciem      weighty  reasons  adopted  by  preceding 

contractus  a  vendiUone    separatam,      emperors :  it  has  been  folly  treated  of 

meiito  prsevalnit,  com  et  ipsa  aliis      in  our  Digests. 

Homericis  versibus  a4}avatur,  et  yali- 

dioribus     rationibos     azgumentatur. 

Quod  et  anteriores  divi  prindpes  ad- 

misemnt,  et  in  nostris  Digestis  latins 

significatur. 

Gat.  iii.  141 ;  D.  xviu.  1.  1. 11 ;  C.  iv.  64.  7. 

A  sale  and  an  exchange  differ  so  little  that  it  might  seem 
natural  to  treat  the  promise  to  exchange  as  raising  an  obligation 
equally  with  the  promise  to  deliver  a  thing  sold ;  it  was  indeed 
the  opinion  of  the  Sabinians  that  it  did  so ;  but  this  opinion 
did  not  prevail,  and  the  law  recognised  no  obligation  as  existing 
unless  one  party  had  delivered  to  the  other  die  thing  he  had 
promised.  £x placito  permutationis  nulld  re  secutd,  constat 
nemini  actionem  competere,  (C.  iv.  C4.  3.)  If  one  party  had 
delivered  the  thing,  he  had  a  condictio  to  get  it  back,  or  an 
action  prascriptio  verbis  to  recompense  himself  for  all  he  lost 
by  delivering  it. 

In  a  contract  of  sale  the  seller  was  not  bound  to  make  the 
buyer  absolute  master  (dominus)  of  the  thing  sold,  as  he  would 
have  been  in  a  stipulation.  (D.  xviii.  1.  25. 1.)  What  he  was 
bound  to  do  was  this:  Ist.  He  was  bound  to  deliver  the  thing 
itself  (prastare,  tradere),  (D.  xix.  1.  11.  2),  to  give  firee  and 
undisturbed  possession  of  it  {possessionem  vacuam  prastare) 
(D.  xix.  I.  2.  1),  and  to  give  lawful  possession  of  it  {prastare 
licere  habere).  (D.  xix.  1.  30.  1.)  2ndly.  He  was  bound,  if 
the  buyer  was  disturbed  in  his  possession  by  the  real  owner 
(which  was  termed  evictio),  to  recompense  him  for  what  he  lost. 
(D.  xix.  1.  11.  2.)  And  3rdly.  To  warrant  the  thing  from 
secret  faults ;  if  such  faults  were  discovered,  either  compensa- 
tion might  be  claimed,  or  the  contract  rescinded,  and  the  thing 
returned  (which  was  teTmedredhibitio — redhibere  estfacere  ut 
rursus  habeat  venditor  quod  habuerit).  (D.  xxi.  1.  21.)  In 
the  earlier  days  of  Roman  law  a  stipulation  was  necessary  to 
fix  the  precise  amount  to  be  recovered  as  compensation  if  the 
buyer  were  evicted,  or  any  of  the  faults  against  which  a  war- 
ranty was  given  were  discovered.  Afterwards,  it  was  decided 
(D.  xxi.  2.  87)  that,  in  th^. absence  of  any  distinct  agreement, 
the  amount  in  each  case  ^iibuld  be  double  of  what  tfie  buyer 
had  paid.  Tliis  eliict  also  stated  the  faults  against  which  a 
warranty  was  implied  by  the  mere  fact  of  a  sale.  (D.  xxi.  1. 18.) 
Of  course,  any  others  might  be  made  the  subject  of  an  express 
agreement. 

The  buyer  was  bound  to  make  the  seller  the  real  owner  of 
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the  money  paid  as  the  price  {emptornummos  venditoris  facere 
cogiiur,  D.  xix.  1.  11.  2),  and  was  also  bound  to  pay  interest 
on  the  purchase-money  from  the  day  when  he  had  received  the 
thing  sold.     (D.  xix.  1.  13.  20.) 

The  lines  cited  in  the  text  are  from  //.  7.  472 ;  probably  the 
alii  versus  alluded  to  are  those  describing  the  exchange  be- 
tween Glaucus  and  Diomede.     (//.  6.  235.) 


3.  Cum  autem  emptio  et  venditio 
contracta  sit,  quod  effloi  diximus 
Bimul  atque  de  pretio  convenerit, 
cum  sine  scriptura  res  agitur,  peri- 
ctdum  rei  venditse  statim  ad  emp- 
torem  pertinet,  tametsi  adhuo  ea  res 
emptori  tradita  son  sit.  Itaqtie  si 
homo  mortuus  sit  yel  aliqua  parte 
corporis  Isesus  fuerit,  aut  eedes  tot» 
▼el  aliqaa  ex  parte  incendio  con- 
Bumptfie  faeiint,  aut  fundus  vi  flu- 
minis  totus  vel  aliqua  ex  parte  ab- 
latus  sit,  sive  etiam  inundatione  aquse 
aut  arboribus  turbine  dejectis  longe 
minor  aut  deterior  esse  casperit,  emp- 
toris  damnum  est,  cui  necesse  est, 
licet  rem  non  Aierit  nactus,  pretium 
solvere.  Quicquid  enim  sine  dolo  et 
culpa  venditoris  accidit,  in  eo  vendi- 
tor securus  est.  Sed  etsi  post  emp- 
tionem  fhndo  aliquid  per  aJluvionem 
accessit,  ad  emptoris  commodum  per- 
tinet;  nam  et  commodum  ejus  esse 
debet  cigus  periculum  est.  Quod  si 
fugerit  homo  qui  veniit,  aut  sur- 
reptns  fuerit,  ita  ut  neque  dolus 
neque  culpa  venditoris  interveniat, 
animadvertendum  erit  an  custodiam 
ejus  usque  ad  tradiUonem  venditor 
Busceperit :  sane  enim  si  suscepit,  ad 
ipsius  periculum  in  casus  pertinet;  si 
non  suscepit,  securus  est.  Idem  et 
in  ceteris  animalibus  ceterisque  rebus 
intelligimus :  utique  tamen  'vindica- 
tionem  rei  et  condictionem  exhibere 
debebit  emptori,  quia  sane  qui  non- 
dum  rem  emptori  tradidit,  adhuc  ipse 
dominus  est.  Idem  est  etiam  de 
furti  et  de  damn!  injuries  actione. 


3.  As  soon  as  the  sale  is  con- 
tracted, that  is,  in  the  case  of  a  sale 
made  without  writing,  when  the  parties 
have  agreed  on  the  price,  all  risk  at> 
taching  to  the  thing  sold  falls  upon 
the  purchaser,  although  the  thing  has 
not  yet  been  delivered  to  him.  There- 
fore, if  the  slave  dies  or  receives  an 
injury  in  any  part  of  his  body ;  or  a 
whole  or  a  portion  of  the  house  is 
burnt;  or  a  whole  or  a  portion  of  the 
land  is  carried  away  by  the  force  of  a 
flood,  or  is  diminished  or  deteriorated 
by*  an  inundation,  or  by  a  tempest 
making  havoe  with  the  trees,  the  loss 
falls  on  the  purchaser,  and  although 
he  does  not  receive  the  thing,  he  is 
obliged  to  pay  the  price,  for  the  seller 
does  not  suffer  for  anything  which 
happens  without  any  design  or  fault 
of  his.  On  the  other  hand,  if  after 
the  sale  the  land  is  increased  by  allu- 
vion, it  is  the  purchaser  who  receives 
the  advantage,  for  he  who  bears^  the 
risk  of  harm,  ought  to  receive  the 
benefit  of  aU  that  is  advantageous. 
If  a  slave  who  has  been  sold,  runs 
away  or  is  stolen,  without  any  fraud 
or  fault  on  the  port  of  the  seller,  we 
must  inquire  whether  the  seller 
undertook  to  keep  him  safely  until 
he  was  delivered  over;  if  he  under- 
took this,  what  happens  is  at  his 
risk;  if  he  did  not  undertake  it,  he 
is  not  responsible.  The  same  would 
hold  in  the  case  of  any  other  animal 
or  any  other  thing,  but  the  seller  is 
in  any  case  bound  to  make  over  to 
the  purchaser  his  right  to  a  real  or 
personal  action,  for  the  person  who 
has  not  delivered  the  thing  is  still  its 
owner;  and  it  is  the  same  witli  regard 
to  the  action  of  theft,  and  the  action 
damni  injurice^ 

D.  xviii.  6-8  ;  D.  xviii.  1.  35.  4. 

If  the  seller  were  proprietor  of  the  thing  sold,  he  would 

H  H 
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retain  this  pFoprietorship  (dominium)  until  he  delivered  it  to 
the  buyer,  and  the  buyer  received  it,  or  until  the  property  in  it 
was  passed  by  the  buyer  having  paid  the  price,  or  given  security 
for  it,  or  in  some  way  satisfied  the  seller  {are  soluto,  vel  fide- 
jussore  dato^  vel  alias  satisfacto,  D.  xiv.  4.  6.  18).  Until 
this  delivery,  he  retained  the  thing  in  his  custody,  and  if  it  had, 
meanwhile,  any  accretion,  or  suffered  any  diminution,  he  was 
still  the  dominus  of  the  thing  which  was  increased  or  decreased, 
and  so  the  rule  res  domino  peril  may  be  said  to  have  been  true 
of  him.  But  his  obligation  bound  him  to  deliver  the  thing 
exactly  in  the  state  in  which  it  might  happen  to  be  at  the  time 
of  delivery ;  and  so  it  made  no  real  difference  to  him  whether 
there  was  an  accretion  or  diminution.  But  whatever  happened 
to  the  thing  sold,  the  price  fixed  on  remained  due.  For  the 
obhgation  of  the  buyer  being  a  distinct  and  independent  obli- 
gation, the  price  could  not  alter,  but  remained  fixed.  The 
seller  was,  however,  answerable  for  the  care  with  which  he  pre- 
served the  thing  while  in  his  Gustoij,  periculum  rei  ad  empto- 
rem  perlinet  dummodo  cuslodiam  venditor  aut  tradiiionem 
prastet,  (D.  xlvii.  2.  14.  pr.)  And  he  was  not  only  bound 
to  guard  against  gross  and  ordinary  negligence  {dolum  et  cul- 
pam  prmstare,  D.  xiii.  6.  6.  2),  but  to  preserve  it  more  care- 
fully even  than  his  own  property,  diligentiam  prcBstet  exactio- 
rem,  quam  in  suis  rebus  adhiheret,     (D.  xviii.  6.  3.) 

The  actio  furti  and  the  actio  damni  injurim  are  noticed  in 
Tit.  1  and  4  of  the  Fourth  Book. 

4.*Emptio  tarn  sab  conditiooe  quam  4.  A  sale  may  be  made  oondition* 

pure  contrahi  potest :  sub  conditione,  ally  or  unconditionally;  conditionally) 

Teluti  si  SUchus  intra  certum  diem  as  for  example,  **  If  Stichus  suits  you 

tibi  plaouerit,  erit  tibi  emptus  aureis  within  a  certain  time,  he  shaU  be 

tot.  purchased  by  you  at  such  a  price." 

Gai.  iii.  146. 

In  such  an  instance  as  that  in  the  text,  the  jurists  said  that 
the  sale  was  a  pura  emptio,  qua  sub  conditione  resolvitur. 
(D.  xli.  4.  2.  5.)  Stichus  is  sold,  but  within  a  certain  time 
the  contract  may  be  rescinded. 

The  generic  name  for  the  accessory  agreements  which  modi- 
fled  the  principal  contract  was  pacta.  Some  of  these  pacta 
are  treated  of  at  considerable  length  in  the  Digest  (D.  xviii.  2 
and  3),  different  names  being  appropriated  to  those  most  fre- 
quently in  use ;  as,  for  instance,  the  in  diem  addictio,  when 
the  thing  was  sold,  but  if  the  seller  had  a  better  offer  within  a 
certain  time,  the  contract  might  be  rescinded  (D.  xviii.  2);  and 
the  lex  commissoria,  which  was  a  general  agreement  for  the 
rescission  of  the  contract  if  either  party  violated  its  terms,  and 
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Was  especially  used  to  enable  the  seller  to  demand  back  the 
thing  sold,  if  the  price  was  not  paid  by  a  certain  day. 

We  may  observe  that  the  Code  (iv.  44.  2  and  8)  permits  a 
seller,  at  all  times,  to  rescind  a  contract  if  he  had  not  received 
half  its  real  value. 

5.  Loca  Bacra  yel  religiosa,  item  5.  A  sale  is  void  when  a  person 

publica,  veluti  fomm,  basilicam  fros-  knowingly  purchases  a  sacred  or  reU- 
tra  qnis  sciens  emit.  Quse  tamen  si  gious  place,  or  a  public  place,  such 
pro  profanis  vel  privatis  deceptus  a  as  a  Forum  or  Basilica.  If,  however, 
Yenditore  emerit,  habebit  actionem  deceived  by  the  vendor,  he  has  sup- 
ex  empto  quod  non  habere  ei  liceat,  posed  that  what  he  was  buying  was 
nt  consequatur  quod  sua  interest  de-  profane  or  private,  as  he  cannot  have 
ceptum  non  esse.  Idem  juris  est,  si  what  he  purchased,  he  may  bring  an 
hominem  liberum  pro  servo  emerit         action  ex  empto  to  recover  whatever 

it  would  have  been  worth  to  him  not 
to  have  been  deceived.  It  is  the 
same  if  he  has  purchased  a  free  man, 
supposing  him  to  be  a  slave. 

D.  xviii.  1.  4.  6 ;  D.  xviii.  1.  62.  1. 

This  paragraph  is  probably  inserted  in  order  to  contrast  the 
effects  of  a  contract  of  sale  with  those  of  a  stipulation.  In  the 
strict  civil  law,  ignorance  that  a  thing  was  not  a  subject  of 
commerce,  would  not  help  the  person  who  had  stipulated  for  it. 
But  in  a  contract  of  sale,  if  the  seller  had,  and  he  had  not, 
known  the  real  character  of  the  thing  he  was  buying,  the  buyer 
could  recover  against  the  seller  anything'  he  lost  by  entering 
into  the  bargain ;  for  instance,  he  would  not  only  receive  back 
the  purchase-money,  but  also  would  be  entitled  to  interest  upon 
it  from  the  date  of  its  payment. 

The  contract  of  sale  gave  rise  to  two  direct  actions,  the  actio 
ex  vendito,  or  venditi,  belonging  to  the  seller,  and  the  actio  ex 
empto  or  empti,  mentioned  in  the  text  belonging  to  the  buyer. 


Tit.  XXIV.    DE  LOOATIONE  ET  OONDUCTIONE. 

Locatio  et  eonductio  proxima  est  The  contract  of  letting  to  hire  ap- 

emptioni    et   venditioni,    iisdemque  proaches  vexy  nearly  to  that  of  sale, 

juris  regulis  consisdt:  namutemptio  and  is  governed  by  the  same  rules 

et  venditio  ita  contrahitur  si  de  pretio  of  law.    As  the  contract  of  sale  is 

convenerit,  sic  etiam  locatio  et  con-  formed  as  soon  as  a  price  is  fixed, 

ductio    ita    eontrahi    intelligitnr   si  so  a  contract  of  letting  to  hire  is 

merces    oonstituta  sit;   et  competit  formed  as  soon  as  the  amount  to  be 

locatori  quidem  locati  actio,  conduc-  paid  for  the  hiring  has  been  agreed 

tori  vero  conducti.  on ;  and  the  letter  has  an  action  locati^ 

and  the  hirer  an  action  conducti. 

D.  xiz.  2.  2,  and  15,  pr. 

The  contract  of  letting  on  hire  (locatio-conductio),  like  that 

HH  2 
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of  sale,  was  complete  by  the  mere  consent  of  the  parties,  and, 
like  it,  produced  only  personal  obligations,  and  not  any  real 
rights.  The  hirer  was,  however,  not  even  entitled  to  the  pos- 
8€8sio  f  the  latter  still  remained  the  possessor  in  the  eye  of  the 
law,  his  duty  not  heing  j>r(Bstare  rem  licere  Jiahere,  hut prast are 
re/rui,  uti,  licere. 

There  were  three  principal  heads  of  this  contract :  1,  locatio- 
conductio  rerum,  when  one  person  let  a  thing  and  another 
hired  it ;  2,  locatio-conducHo  operarum,  when  one  person  let 
his  services  and  another  hired  them;  S^locatio-conductio  operis, 
where  one  person  contracted  that  a  particular  piece  of  work 
should  be  done,  and  another  contracted  to  do  it.  If  in  such  a 
contract  we  look  at  the  labour,  &c.  expended  on  the  work,  we 
should  naturally  call  the  person  who  ^d  the  work  the  locator^ 
as  it  was  he  who  let  out  his  services  for  its  performance;  but  the 
Boman  jurists  generally  looked  at  the  work  itself  that  was  to 
be  done,  and  spoke  of  the  person  who  contracted  for  its  per- 
formance, >.  e.  gave  it  out,  as  its  locator,  and  the  person  who  en- 
gaged to  perform  or  execute  it,  ?.  e,  took  it  in,  as  the  conductor. 
The  price  of,  or  consideration  for,  the  letting,  was  generally 
called  m^r^^*,  mmetimes  pretium,  and  in  the  case  of  the  letting 
of  houses  or  land,  pensio  or  reditus.  In  particular  contracts, 
the  conductor  had  special  names,  as  the  hirer  of  a  house  was 
called  inquilinus,  of  a  farm,  colonus. 

The  duty  of  the  latter  was  to  guarantee  the  hirer  against 
eviction,  and  to  reimburse  him  for  any  useful  or  necessary 
expenses  he  had  incurred ;  the  duty  of  the  hirer  was  to  take 
care  of  the  thing  hired  (see  paragr.  4),  to  give  up  the  thing 
hired  at  the  end  of  the  term  for  which  it  was  let,  and  to  pay  the 
price  agreed  on. 

The  text  gives  us  the  names  of  the  personal  actions  which 
belonged  to  the  latter  and  the  hirers  respectively,  the  former 
having  the  actio  locati,  the  latter  the  actio  conducti.  But 
actions  of  a  very  different  kind  were  sometimes  connected  with 
this  contract.  In  the  case  of  land  let  to  hire,  it  was  usual  to 
specify  certain  instruments  of  farming  and  other  property  of  the 
hirer,  which  were  to  be  a  security  for  the  payment  of  the  rent, 
and  a  real  action,  termed  the  actio  Serviana,  because  first 
introduced  by  the  prsetor  Servius,  was  given  to  the  latter  to 
enforce  his  right  to  these  things  in  case  of  nonpayment  of  the 
rent ;  this  action  was  gradually  extended  in  its  efiects,  and  was 
used  to  enforce  the  rights  of  a  creditor  over  anything  given  in 
pledge.  When  houses  or  other  buildings  were  let,  and  the  rent 
was  secured  in  a  similar  way,  a  parallel  action,  termed  the  actio 
quasi  Serviana  was  given  to  enforce  the  security.  (See  Bk.  iv. 
Tit  6.  7.)     The  prsetor,  too,  gave  an  interdict  termed  the 
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ifiterdictum  Salvianmn,  by  which  the  letter  enforced  a  claim 
to  certain  things,  in  case  possession  was  refused  by  the  hirer^ 
after  his  hiring  was  at  an  end.     (See  Bk.  iv.  Tit.  15.  3.) 

1.  What  we  have  said  above  of  a 
sale  in  which  the  price  is  to  be  fixed 
by  the  decision  of  a  third  person, 
may  be  applied  to  the  contract  of 
letting  to  hire,  if  the  amount  to  be 
paid  for  the  hire  is  left  to  the  deci- 
sion of  a  third  person.  Accordingly, 
if  any  one  gives  clothes  to  a  fuller 
to  be  cleaned,  or  to  a  tailor  to  be 
mended,  without  fixing  the  sum  to 
be  paid  for  their  work,  a  contract  of 
letting  to  hire  cannot  properly  be 
said  to  be  made;  but  the  circum- 
stances famish  ground  for  an  action 
prascripti»  verbis. 

Gai.  iii.  148 ;  D.  xix.  2.  25,  pr. 

Qua  de  causa^  i,  e.  **  the  price  ought  to  he  determined,  and, 
therefore,"  &c. ;  the  passage  is  taken  rather  unconnectedly  out 
of  Gains. 

Aciio  prascriptis  verbis.     (See  note  on  Tit.  13.  2.) 


1.  Et  qufe  supra  diximus,  si  alieno 
arbitrio  pretium  promissum  fuerit, 
eadem  et  de  locatione  et  conductione 
dicta  esse  intelligamus,  si  alieno  arbi- 
trio merces  permissa  fuerit  Qua  de 
causa,  si  fulloni  polienda  curandave, 
aut  sarcinatori  sarcienda  vestimenta 
quis  dederit,  nulla  statim  mercede 
constituta,  sed  postea  tantum  daturus 
quantum  inter  eos  convenerit,  non 
proprie  locatio  et  conductio  contrahi 
intelligitur,  sed  eo  nomine  actio  prse- 
Bcriptis  verbis  datur. 


2.  Pneterea,  sicut  vulgo  qusereba- 
tur,  an  permutatis  rebus  emptio  et 
venditio  contrahitur,  ita  quieri  solebat 
de  locatione  et  conductione,  si  forte 
rem  aliquam  tibi  utendam  sive  fru- 
endam  quis  dederit,  et  invicem  a  te 
aliam  rem  utendam  sive  fruendam 
acceperit.  £t  plaouit  non  esse  loca- 
tionem  et  conductionem,  sed  pro- 
prium  genus  esse  contractus :  veluti 
si,  cum  unum  bovem  quis  haberet  et 
vicinus  ejus  unum,  placuerit  inter 
eos  ut  per  denos  dies  invicem  boves 
eommodarent  ut  opus  facerent,  et 
apud  alterum  bos  periit,  neque  locati 
vel  conducti  neque  commodati  com- 
petit  actio,  quia  non  fidt  gratuitum 
commodatum ;  verum  prsescriptis  ver- 
bis agendum  est 


2.  Moreover,  just  as  the  question 
was  often  asked,  whether  a  contract 
of  sale  was  formed  by  exchange,  a 
similar  question  arose  with  respect  to 
the  contract  of  letting  to  hire,  in 
case  any  one  gave  you  a  thing  to  use 
or  take  the  fruits  of,  and  in  return 
received  from  you  something  else  of 
which  he  was  to  have  the  fruits  or 
use.  It  has  been  decided  that  this 
is  not  a  contract  of  letting  to  hire, 
but  a  distinct  kind  of  contract  For 
example,  if  two  neighbours  have 
each  an  ox,  and  agree  each  to  lend 
the  other  his  ox  for  ten  days  to  make 
use  of,  and  one  of  the  oxen  dies 
while  in  the  care  of  the  person  to 
whom  it  does  not  belong,  there  will 
not  be  an  action  locati,  or  condvcti, 
or  commodati,  since  the  loan  was  not 
gratuitous,  but  an  action  prducriptis 
verbia. 


Gai.  iii.  144 ;  D.  xix.  5. 17.  3. 


3.  Adeo  autem  familiaritatem  ali- 
quam inter  se  habere  videntur  emptio 
et  venditio,  item  locatio  et  conductio, 
ut  in  quibusdam  causis  quseri  soleat, 
utrum  emptio  et  venditio  contrahatur, 
an  locatio  et  conductio:  ut  ecce  do 


3.  Contracts  of  sale  and  of  letting 
to  hire  are  so  nearly  connected,  that 
in  some  cases  it  is  questioned  whe- 
ther the  contract  is  one  or  the  other. 
For  instance,  when  lands  are  deli- 
vered over  to  be  enjoyed  for  ever. 
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prffidiis  qnse  perpetuo  qoibusdam  fni- 
enda  traduntur,  id  est,  nt  quamdin 
pensio  sive  reditus  pro  his  domino 
prsestetur,  neque  ipsi  condnctori  ne- 
que  heredi  ejus,  cuive  conductor  he- 
resve  ejus  id  preedium  yendiderit  aut 
donaveiit  aut  dotis  nomine  dederit, 
aliove  quoquo  modo  alienaverit,  au- 
ferre  liceat  Sed  talis  contractus 
quia  inter  yeteres  dubitabatur,  et  a 
quibusdam  locatio,  a  quibusdam  yen- 
ditio  existimabatur,  lex  Zenoniana 
lata  est,  qu»  emphyteuseos  contrac- 
tus propriam  statuit  naturam,  neque 
ad  locationem  neque  ad  yenditionem 
indinantem,  sed  suis  pactionibus  ful- 
ciendam.  £t  si  quidem  aliquid  pac- 
tum fuerit,  hoc  ita  obtinere  ac  si 
natura  talis  esset  contractus:  sin 
autem  nihil  de  periculo  rei  fuerit 
pactum,  tunc  si  quidem  totius  rei  in- 
teiitus  accesserit,  ad  dominum  super 
hoc  redundare  periculum ;  sin  parti- 
cularis,  ad  emphyteuticarium  hi:uus- 
modi  damnum  yeniro.  Quo  jure 
utimur. 


that  is,  that  as  long  as  the  rent  is 
paid  for  the  land  to  the  owner,  he 
cannot  take  away  the  land  from  the 
hirer  or  his  heir,  or  any  one  to  whom 
the  hirer  or  his  heir  has  sold,  or 
giyen,  or  made  a  dowry  of  the  land. 
As  the  ancients  were  in  doubt  as  to 
this  contract,  some  regarding  it  as  a 
letting  to  hire,  and  some  as  a  sale, 
the  constitution  of  Zeno  was  made, 
which  declared  that  the  contract  of 
emphyteusis  was  of  a  special  nature, 
and  was  not  to  be  confounded  either 
with  letting  to  hire  or  with  sale,  but 
rested  upon  its  own  peculiar  agree- 
ments ;  and  that  if  any  special  agree- 
ment was  made,  it  was  to  be  obseryed 
as  if  to  haye  such  an  agreement  was 
part  of  the  nature  of  the  contract; 
but  if  no  agreement  was  made  as  to 
the  risks  the  thing  might  undergo, 
the  risk  of  a  total  loss  should  fall 
upon  the  owner,  and  the  detriment 
of  a  partial  loss  upon  the  occupier; 
and  this  we  still  wish  to  be  considered 
the  law. 


Gai.  iii.  145;  C.  iy.  66.  1. 

We  have  already  given  an  account  of  emphyteusis  in  the 
note  to  Bk.  ii.  Tit.  5.  6. 

The  law  would  naturally  contemplate  the  contract  under 
which  the  possessor  entered  as  a  hcatio-conduciio ;  but  the 
dominus  seemed  to  have  parted  with  so  much  of  his  interest, 
that  it  appeared  doubtful  whether  it  ought  not  rather  to  be 
considered  as  a  sale. 


4.  Item  quseritur,  si  cum  aurifice 
Titius  conyenerit  ut  is  ex  auro  suo 
cerU  ponderis  certfeque  formsB  anulos 
ei  faceret,  et  acciperet  yerbi  gratia 
aureos  decern,  utrum  emptio  et  yen- 
ditio  contrahi  yideatur,  an  locatio  et 
conductio  ?  Gassius  ait,  materiee  qui- 
dem emptionem  et  yenditionem  con- 
trahi, opene  autem  locationem  et 
conductionem ;  sed  placuit  tantum 
emptionem  et  yenditionem  contrahi. 
Quod  si  suum  aurum  Titius  dederit 
mercede  pro  opera  constituta,  dubium 
non  est  quin  locatio  et  conductio  sit 


4.  It  is  also  questioned  whether, 
when  Titius  has  agreed  with  a  gold- 
smith to  make  him  rings  of  a  certain 
weight  and  pattern,  out  of  gold  be- 
longing to  the  goldsmith  himself,  the 
goldsmith  to  receive,,  for  example, 
ten  aurei,  whether  the  contract  is  one 
of  sale  or  letting  to  hire.  Gassius 
says  that  there  is  a  sale  of  the  mate- 
rial, and  a  letting  to  hire  of  the  gold- 
smith's work;  but  it  has  been  de- 
cided that  there  is  only  a  contract  of 
sale.  If  Titius  giyes  the  gold,  and  a 
sum  is  agreed  on  to  be  paid  for  the 
work,  there  is  no  doubt  that  the  con- 
tract is  then  one  of  letting  to  hire. 
Gai.  iii.  147, 


5.  Gonductor  omnia  secundum  le- 
gem conductionis  facere  debet;  et  si 


6.  The  hirer  ought  to  do  every- 
thing according  to  the  terms  of  his 


LIB.  III.    TIT.  XXV.  471 

quid  in  lege  prsBtenniBStun  flierit,  id  hiring,  and  if  anything  has  been 
ex  bono  et  eBqno  debet  prsestare.  omitted  in  these  terms,  he  ought  to 
Qni  pro  osu  aut  yestimentorum  aut  supply  it  according  to  the  rules  of 
argenti  aut  jumenti  mercedem  aut  equity.  He  who  has  given  or  pro- 
dedit  aut  promisit,  ab  eo  custodia  mised  a  sum  for  the  hire  of  clothes 
talis  desideratur,  qualem  diligentissi-  or  silver,  or  a  beast  of  burden,  is  re- 
mus  paterfamilias  suis  rebus  adhibet :  quired  to  bestow  as  great  care  on  the 
qnam*  si  prsstiterit,  et  aliqno  casu  safe  custody  of  the  thing  he  hires,  as 
rem  amiserit,  de  restituenda  ea  non  the  most  careful  father  of  a  family 
tenebitur.  bestows  on  the  custody  of  his  own 

property.  If  he  bestows  such  care, 
but  loses  the  thing  through  some 
accident,  he  is  not  bound  to  restore  it. 

D.  xix.  1.  25.  8.  7. 

6.  Mortuo  conductore  intra  tern-  6.   If  the  hirer  dies  during  the 

pora  conductaonis,  heres  ejus  eodem  time  of  his  hiring,  his  heir  succeeds 
jure  in  oondactione  succedit  to  all  the  rights  given  him  by  the 

contract. 

C.  iv.  66.  10. 

Of  course  in  a  locatio-conductio  operarum  or  operis,  the 
death  of  the  person  who  gave  his  services  terminated  the 
contract. 

The  contract,  in  the  case  of  a  locatio-conductio  rei,  was  also 
tenninated  by  tlie  sale  of  the  thing  hired.  The  buyer  was  not 
considered  bound  by  the  contract.  Emptprijundi  non  necesse 
est  stare  colonum,  cui prior  dominus  locavit;  nisiea  lege  emit 
(G.  iv.  Qb,  9) ;  but  the  conductor  could  demand  compensation 
from  the  locator.  The  contract  ceasing  if  the  thing  was  sold 
serves  clearly  to  distinguish  the  interest  of  the  conductor  from 
a  usufruct.  The  conductor  had  no  real  interest  in  the  thing, 
but  only  a  personal  right  against  the  locator,  while  the  usu- 
fructuary had  a  servitude,  «.  e,  a  real  right,  in  the  thing.  The 
whole  of  the  thing  over  which  the  usufruct  extended  could  not 
be  sold,  because  part  of  it,  namely  the  usufruct,  had  already 
been  parted  with. 

The  contract  was  also  terminated  if  the  rent  was  two  years  in 
arrear  (D.  xix.  2.  54.  1);  ii  the  conductor  grossly  misused  the 
thing  hired  (C.  iv.  65.  3) ;  if  the  locator  had  indispensable  need 
of  it  (C.  ib.) ;  or  if  the  conductor  was  prevented  from  getting 
benefit  from  it.     (D.  xix.  2.  13.  7.) 


Tit.  XXV.    DE  SOOIETATE. 

Societatem  coire  solemus  aut  toto-  A  partnership  is  formed  either  of 

rum  bonorum,  quam  Gred  spedaliter      the  whole  goods  of  the  contracting 
Koipowpa^iav   appellant,   aut    unius  ^  parties,  to  which  the  Oreeks  give  the 
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alicajus  negotiationis,  veluti  manci-  spedal  name  of  KoivoirfHi^la,  or  for 

piomm    emendorum   vendendomm-  some  particular  business,  as  the  sale 

que,  aut  olei,  vini,  frumenti  emendi  or  purchase  of  shives,  mne,  oil,  or 

yendendique.  wheat. 

Gai.  iii.  148. 

Perhaps  originally  a  contract  of  partnership  was  only  com- 
plete when  put  in  execution  by  the  parties ;  but  at  a  very  early 
period  of  Boman  law  the  consent  of  the  parties  alone  made  it 
obligatory. 

The  text,  borrowed  from  Gaius  (iii.  148),  gives  the  general 
division  of  partnerships  into  two  classes,  according  as  they  are 
universal  or  particular.  In  the  Digest  we  have  a  fiirther  divi- 
sion by  distinguishing  five  kinds  of  partnership.    (D.  xvii.  2.  5.) 

1.  Societas  universorum  bonorum,  in  which  everything  be- 
longing or  accruing  in  any  way  to  each  partner  is  held  in 
common.     (D.  xvii.  2.  1.  1.) 

2.  Societas  universorum  quae  ex  quastu  veniunt,  t.  e.  of  all 
things  which  are*  gained  or  acquired  by  each  partner  through 
such  transactions  as  were  contemplated  in  the  formation  of  the 
contract;  but  not  of  things  belonging  or  accruing  in  other 
ways,  such  as  inheritances  or  legacies. 

3.  Societas  negotaiionis  alicujus,  formed  to  carry  on  a  par- 
ticular business. 

4.  Societas  vectigalis,  formed  to  carry  on  the  farming  of 
public  lands — a  mere  branch  of  the  last,  but  subject  to  special 
rules.     (D.  xvii.  2.  6.) 

6,  Societas  rei  unius,  when  one  or  more  particular  things 
are  held  in  common. 

1.  £t  quidem  si  nihil  do  partibus  1.  Unless  the  proportions  of  gain 
lucri  et  damni  nominatim  convenerit,  and  loss  have  been  specially  agreed 
oequales  scilicet  partes  et  in  lucro  et  on,  the  shares  of  gain  and  loss  are 
in  damno  spectantur.  Quod  si  ex-  equal.  If  they  have  been  agreed  on, 
press»  fuerint  partes,  hse  servari  de-  effect  ought  to  be  given  to  the  agree- 
bent ;  nee  enim  umquarn  dubium  ment,  for,  indeed,  the  validity  of  the 
fuit  quin  valeat  conventio,  si  duo  inter  agreement  has  never  been  questioned, 
se  pacti  sunt  ut  ad  unum  quidem  duos  if  two  partners  have  agreed  that  two- 
partes  et  lucri  et  damni  pertineant,  thirds  of  the  gain  and  loss  should 
ad  alium  tertia.  belong  to  the  one,  and  one-third  to 

the  other. 

Gai.  iii.  160. 

Equates  partes,  i.  e,  one  equal  share  of  the  whole,  not  pro- 
portional to  what  each  contributes. 

2.  Be  ilia  sane  conventione  queesi-  2.  But  doubts  have  been  raised  as 
turn  est,  si  Titius  et  Seius  inter  se  to  the  following  agreement ;  sup- 
pacti  sunt  ut  ad  Titium  lucri  duse  posing  Titius  and  Seius  have  agreed 
partes  pertineant,  damni  tertia,  ad  that  two-thirds  of  the  profit  and  one- 
Seinm  dus  partes  damni,  lucri  tertia,  ^  third  of  the  loss  shall  belong  to  Titans, 
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an  rata  debeat  haberi  conventio? 
Quintns  Mutins  contxa  natnram  socie- 
tatis  talem  pactioDem  esse  existima- 
Tit,  et  ob  id  Don  esse  ratam  baben- 
dam.  Servius  Snlpltius  ciijus  sen- 
tentia  prsevaluit,  contra  sensit,  quia 
siepe  quonimdam  ita  pretiosa  est 
opera  in  societate,  ut  eos  justom  sit 
conditione  meliore  in  sooietatem  ad- 
mitti :  nam  et  ita  coiri  posse  sooieta- 
tem non  dubitatur,  ut  alter  pecuniam 
conferat,  alter  non  conferat,  et  tamen 
lucmm  inter  eos  commune  sit,  quia 
Bsepe  opera  aliciijus  pro  pecunia  valet 
£t  adeo  contra  Quinti  Mutii  senten- 
tsam  obtinuit,  ut  illud  quoque  const!- 
terit  posse  conveniri,  ut  quis  lucri 
partem  ferat,  damno  non  teneatur; 
quod  et  ipsum  Servius  convenienter 
sibi  e3dstimavit  Quod  tamen  ita  in- 
ielligi  oportet,  ut  si  in  aliqua  re  lu- 
crum, in  aliqua  damnum  allatum  sit, 
compensatibne  facta  solum  quod  su- 
perest  intelligatur  lucri  esse. 


and  two-tbirds  of  the  loss  and  one- 
third  of  the  profit  shall  belong  to 
Seius,  ought  such  an  agreement  to 
be  valid?  Quintus  Mutins  consi- 
dered it  as  contrary  to  the  nature  of 
partnership,  and  as  therefore  not  to 
be  held  valid.  Servius  Sulpitius,  on 
the  contrary,  whose  opinion  has  pre- 
vailed, thought  it  valid,  as  frequently 
tlie  services  of  particular  partners 
are  so  valuable  that  it  is  just  to  give 
them  advantages  in  the  terms  of  the 
partnership.  There  can  be  no  doubt 
that  a  partnership  may  be  formed  on 
the  terms  of  one  partner  contributing 
money,  and  of  the  other  not  contri- 
buting, while  yet  the  profit  is  com- 
mon to  both,  as  often  a  man's  labour 
is  equivalent  to  money.  The  opinion, 
therefore,  contraiy  to  that  of  Quintns 
Mutius,  has  prevailed,  and  it  is  ad- 
mitted that  by  special  agreement  a 
partner  may  share  the  profit,  and  yet 
not  be  responsible  for  the  loss,  as 
Servius  consistently  held.  This  must 
be  understood  as  meaning,  that,  if 
there  is  profit  on  one  transaction  and 
loss  on  another,  the  accounts  must 
be  balanced,  and  only  the  net  profit 
be  reckoned  as  profit 

Gai.  iii.  149;  D.  xvii,  2.  80. 

A  partnership  in  which  one  partner  was  totally  excluded 
from  gain  was  void.  The  jurists  called  it  a  leonina  societas, 
as  the  other  partner  would  have  the  lion  s  share.  (D.  xvii.  2. 
29.  1.) 

With  respect  to  the  power  of  one  partner  to  hind  another,  a 
point  not  touched  on  hy  Justinian,  we  may  observe  that  as 
between  the  partners  themselves,  any  one  who  acted  in  behalf 
of  the  rest  was  their  mandatory,  and,  beyond  acts  of  pure 
administration  of  their  affairs,  could  only  be  empowered  to  act 
by  their  express  desire  {mandatum).  If  he  were  so  empowered, 
he  had  an  action  against  them  for  all  expenses  and  losses  he 
incurred,  and  was  bound  to  account  to  them  for  the  profits. 
With  regard  to  third  persons,  as  the  Soman  law,  strictly 
speaking,  took  no  notice  of  any  one  who  was  not  a  party  to 
the  particular  contract,  they  could  not  sue,  or  be  sued  by,  the 
remaining  partners,  who  were  not  parties.  The  prsetor,  how- 
ever, allowed  the  remaining  partners  to  sue  if  they  had  no 
other  means  of  protecting  their  interests  (D.  xiv.  3.  I,  2) ;  and 
the  stranger  to  sue,  if  the  partners  had  benefited  by  the  con- 
tract.    (D.  xvii.  2,  82.) 
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3.  niad  ezpeditam  est,  si  in  una 
causa  pars  faerit  expressa,  veluti  in 
solo  lucro  yel  in  solo  damno,  in  altera 
vero  omissa,  in  eo  quoque  quod 
pretermissum  est,  eamdem  partem 
servari. 


3.  Of  course  if  the  share  on  one 
side  only  is  expressly  agreed  on,  as 
on  the  side  of  profit  only,  or  on  that 
of  loss  only,  the  same  share  is  to  be 
considered  as  held  on  the  side  of 
which  no  mention  is  made. 


Gai.  iii.  150. 


4.  Manet  autem  societas  eousque 
donee  in  eodem  consensu  persevera- 
verint;  at  cum  aliquis  renuntiaverit 
societati,  solvitur  societas.  Sed  plane 
si  quis  callide  in  hoc  renuntiaverit  so- 
cietati, ut  obveniens  aliquod  lucrum 
solus  habeat:  veluti  si  totorum  bo- 
norum  socius,  cum  ab  aliquo  heres 
esset  relictus,  in  hoc  renuntiaverit  so- 
cietati ut  hereditatem  solus  lucriface- 
ret,  cogetur  hoc  lucrum  communi- 
care;  si  quid  vero  lucrifaciat  quod 
non  captaveiit,  ad  ipsum  solum  perti- 
net.  Ei  vero  cui  renuntiatum  est, 
quicquid  omnino  post  renuntiatam 
societatem  acquiritur,  soli  conceditur. 


4.  A  partnership  continues  as  long 
as  the  partners  continue  to  agree  that 
it  shall  do  so ;  but  if  any  one  partner 
renounces  the  partnership,  then  the 
partnership  is  dissolved.  If,  however, 
he  makes  this  renunciation  with  a 
secret  motive,  such  as  that  he  may 
alone  enjoy  a  gain  which  he  knows 
awaits  him ;  for  instance,  if  when  a 
member  of  a  partnership  embracing 
all  the  property  of  each  of  the  part- 
ners, he  renounces  the  partnership  to 
epjoy  alone  the  advantage  of  an  in- 
heritance left  him,  he  is  compelled  to 
share  this  source  of  gain  with  his 
partners.  But  if  he  gains  anything 
without  such  previous  design,  he  alone 
profits  by  it :  while  the  partner  who 
has  received  his  renunciation  acquires 
alone  all  that  falls  to  him  subse- 
quently. 

Gai.  iii.  151. 

The  contract  of  partnership  may  have  diflferent  modifications. 
It  may  be  made  during  or  from  a  certain  time,  or  conditionally. 
(D.  xvii.  2.  1.)  But  there  can  be  no  partnership  to  last  for 
ever,  as  no  one  can  be  forced  to  remain  a  partner  against  his 
will.  (D.  xvii.  2.  70.)  Any  partner  may  renounce,  i.e,  with- 
draw, when  he  pleases. 

The  remaining  paragraphs  of  this  Title  treat  of  the  modes 
in  which  the  partnership  may  be  dissolved.  Ulpian,  enume- 
rating the  causes  of  the  dissolution  of  partnerships,  says, 
"  Societas  solvitur  ex  personis,  ex  rebus,  ex  voluntate,  ex 
actione,"  (D.  xvii.  2.  63.  10.)  Ex  j)ersonis,  when  one  of 
the  parties  is  dead  or  incapacitated ;  ex  rebus,  when  the  purpose 
of  the  partnership  is  effected,  or  its  subject-matter  has  ceased 
to  exist  (this  will  include  the  cases  of  confiscation  and  cession 
of  goods  given  in  paragraphs  7  and  8) ;  ex  voluntate,  when  one 
partner  wishes  to  withdraw ;  and  ex  actione,  when  one  partner 
compels  a  dissolution  of  partnership  by  action.  We  may  add 
ex  tempore,  if  the  partnership  was  only  temporary. 

6.  Solvitur  adhuc    societas    etiam  5.  A  partnership  is  also  dissolved 

morte  socii,  quia  qui  societatem  con-      by  the  death  of  a  partner,  as  he  who 
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trahit,  certam  personam  sibi  eligit.  enters  into  a  partnership  chooses  a 
Sed  et  si  consensu  pluriiun  societas  particular  person  to  whom  he  binds 
oontracta  sit,  morte  unins  socii  solvi-  himself.  And  eyen  if  there  are  more 
tur,  etsi  plures  supersint,  nisi  in  coe-  than  two  partners,  the  death  of  any 
nnda  societate  aliter  convenerit.  one    dissolves    the    partnership    al- 

though more  than  one  surviye,  unless 
on  the  formation  of  the  partnership 
it  has  been  otherwise  agreed. 

Gai.  iii.  162 ;  D.  xvii.  2.  65.  9. 

Although,  in  forming  the  partnership,  the  parties  might  agree 
that,  if  any  one  ceased  to  be  a  partner,  the  rest  should  still 
continue  partners,  or,  to  speak  more  accurately,  should  imme- 
diately and  without  fresh  agreement  form  a  new  partnership, 
yet  no  one  could  validly  make  it  part  of  the  contract  that  his 
heirs  should,  on  his  death,  be  admitted  partners  (D.  xvii.  2.  69), 
the  contract  being  personal.  There  was  an  exception  made  to 
this  rule  in  the  case  of  societatea  vectigales,    (D.  xvii.  2.  69.) 

6.  Item  si  aliciigus  rei  contracta  6.  If  the  partnership  has  been 
societas  sit,  et  finis  negotio  impositus  formed  for  a  single  transaction,  when 
est,  fiuitur  societas.  the   transaction   is   completed,   the 

partnership  is  ended. 

D.  xvii.  2.  65. 10. 


7.  Publicatione  quoque  distrahi  so- 
cietatem  manifestum  est,  scilicet  si 
nniversa  bona  socii  publicentur ;  nam 
cum  in  ejus  locum  alius  succedat, 
pro  mortuo  habetur. 


7.  It  is  evident,  also,  that  a  part- 
nership is  dissolved  by  the  confisca- 
tion of  all  the  property  of  a  partner ; 
for  this  partner,  as  he  is  replaced  by 
a  successor,  is  considered  dead. 


D.  xvii.  2.  65. 12. 


8.  Item  si  qtds  ex  sodis  mole  debid 
prsBgravatus  bonis  suis  cesserit,  et 
ideo  propter  publica  aut  privata  de- 
bita  substantia  ejus  veneat,  solvitur 
societas ;  sed  hoc  casu,  si  adhuc  con- 
sentiant  in  societatem,  nova  videtur 
incipere  societas. 


8.  So,  too,  if  one  of  the  partners, 
borne  down  by  the  weight  of  his 
debts,  makes  a  cession  of  his  goods, 
and  his  property  is  therefore  sold  to 
satisfy  his  debts,  public  or  private, 
the  partnership  is  dissolved.  But  in 
this  case,  if  the  parties  agree  still  to 
continue  partners,  a  new  partnership 
would  seem  to  be  begun. 

Gai.  iii.  153, 154. 

The  persona  of  an  individual  might,  we  know,  be  destroyed 
even  in  his  lifetime,  as,  for  instance,  by  the  maxima  and  minor 
capitis  deminutio,  by  the  sale  of  his  property  in  the  mass, 
either  for  the  profit  of  the  treasury  in  the  case  of  criminals 
{sectio  lonorum)y  or  of  private  individuals  in  certain  cases  of 
insolvency  {emptio  bonorum),  or  when  he  had  made  a  cessio 
honorum  under  the  lex  Julia,  (See  Tit.  12  of  this  Book.) 
In  the  time  of  Justinian  sales  in  one  mass  of  a  whole^patrimony 
were  obsolete,  and  therefore  confiscation  {puhlicatio)  and  cessio 
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honorum  are  alone  mentioned  here,  and  these  as  taking  away  the 
fortune  of  the  partner,  and  not  as  destroying  his  persona. 

Of  course  the  partnership  might  be  immediately  renewed 
with  the  partner  whose  goods  had  been  confiscated  or  ceded  to 
creditors,  if  the  other  partners  were  willing  to  enter  into  what 
was  really  a  new  partnership,  as  it  might  if  the  partner  had 
suflfered  the  minor  dejjiinutio;  for  partnership,  being  a  con- 
tract of  the  jus  gentium,  could  be  formed  with  a  stranger. 
(Gal  iii.  164.) 

9.  Socios  socio  utnim  eo  nomine  9.  It  has  been  questioned  whether 

tantum  teneatur  pro  socio  actione,  si  one  partner  can  be  made  answerable 
quid  dolo  commiserit,  sicut  is  qui  de-  to  another  by  the  action  pro  socio,  if 
poni  apud  se  passus  est,  an  etiam  he  has  been  guilty  of  malicious 
culpee,  id  est  desidise  atque  negli-  wrong,  as  a  depositaiy  is,  or  whether 
gentiffi  nomine,  qutesitum  est :  pree-  also  for  a  fault,  that  is,  for  careless- 
valuit  tamen  etiam  culpse  nomine  ness  and  negligence.  The  opinion 
teneri  eum.  Culpa  autem  non  ad  ex-  has  prevailed  that  he  is  also  answer- 
actissimam  diligentiam  dirigenda  est :  able  for  a  fault,  but  the  fault  is  not 
sufficit  enim  talem  diligentiam  in  to  be  measured  by  a  standard  of  the 
communibus  rebus  adhibere  socium,  most  perfect  carefulness  possible.  It 
qualem  suis  rebus  adhibere  solet ;  is  sufficient  that  he  should  be  as  care- 
nam  qui  parum  diligentem  socium  ful  of  things  belonging  to  the  part- 
sibi  assumit,  de  se  queri  debet.  nership  as  he  is  of  his  own  property. 

For  he  who  accepts  as  partner  a  per- 
son of  careless  habits,  has  only  him- 
self to  blame. 

D.  xvii.  2.  72. 

Societas  Jus  quodammodo  fraternitatis  in  se  hahet.  (D. 
17.  2.  63.)  Hence  each  partner  had  something  of  a  brotherly 
allowance  (termed  the  lenejicium  competenti(e)  made  for  him, 
and  was.  only  held  responsible  to  the  extent  of  his  means  and 
power  of  action ;  while,  if  he  were  condemned  in  an  action 
pro  socio,  he  was  marked  with  infamy. 

The  action  pro  socio  was  the  remedy  in  almost  every  case 
that  could  arise  between  partners.  It  was  employed,  for  in- 
stance, to  enforce  accounts,  to  get  compensation  for  losses,  and 
to  dissolve  the  partnership.  If  any  partner  was  guilty  of  a  de- 
linquency, such  as  theft,  he  would  be  made  amenable  by  such 
actions  as  the  actio  furti,  vi  bonorum  raptorum  legis  Aquilia, 
of  which  we  read  in  the  Fourth  Book.  There  was  also  another 
action  peculiar  to  partnerships,  called  the  actio  communi 
dividundo,  which  was  brought  to  procure  a  partition,  by  the 
judex,  of  the  common  property.     (See  Introd.  sec.  105.) 

If  one  person,  who  was  bound  to  another  by  a  contract, 
designedly  injured  him  with  respect  to  anything  included  in  the 
contract,  this  wilful  injury  was  termed  dolus;  if  he  was  the 
means  of  an  injury  not  designed  being  inflicted,  this  injury, 
unless  it  was  the  result  of  unavoidable  accident,  was  termed 


LIB.  III.    TIT.  XXV.  477 

culpa.  This  culpa  would  naturaQy  admit  of  degrees.  The 
fault  might  be  one  which  any  man  in  his  senses  would  have 
scrupled  to  commit,  and  it  was  then  termed  lata  culpa  {lata 
culpa  est  nimia  negligentia,  id  est,  non  intelligere  quod 
omnes  intelligunt,  D.  1. 16.  213.  2) ;  or  it  might  consist  in  fall- 
ing short  of  the  highest  standard  of  carefulness  to  avoid  injury 
that  could  be  found;  such,  for  instance,  as  the  carefulness  em- 
ployed in  the  management  of  affairs  by  a  person  who  would  de- 
serve to  be  called  bonus  paterfamilias,  and  the  culpa  was  then 
termed  levis  or  levissima.  Or,  again,  it  might  consist  in  falling 
short  of  the  care  which  the  person  guilty  of  the  culpa  was  accus- 
tomed to  bestow  on  his  own  affairs.  In  this  last  case  we  no 
longer  measure  by  an  absolute  standard,  but  a  relative  one ; 
what  is  culpa  in  one  man  is  not  in  another,  and  modem  writers 
have  therefore  spoken  of  it  as  being  culpa  levis  in  concrete,  i.  e. 
as  seen  in  and  measured  by  the  particular  individual,  opposed 
to  the  culpa  levis  in  abstracto,  i.  e,  estimated  by  an  absolute 
standard.  The  lata  culpa  was  treated  very  much  on  the  same 
footing  with  dolus,  as  there  always  seems  something  wilful  in 
the  extreme  negligence,  the  crassa  negligentia^  which  charac- 
terised the  lata  culpa.  The  text  affords  us  an  example  of  the 
difference  between  the  culpa  levis  in  abstracto  and  the  culpa 
levis  in  concrete.  The  socius  is  not  bound  to  render  exactis- 
sima  diligentia,  he  is  not  to  be  answerable  for  the  perfect  care 
of  a  bonus  paterfamilias,  but  he  is  to  be  judged  by  the  amount 
of  care  which  he  bestows  on  his  own  property.  This  may 
happen  to  be  as  great  as  that  of  a  bonus  paterfamilias,  but  it 
may  also  happen  to  be  much  less ;  so  that,  practically,  though 
not  necessarily,  the  culpa  levis  in  concrete  implies  a  lower 
degree  of  responsibility  than  the  culpa  levis  in  abstracto; 
and  hence  many  commentators  arrange  the  culpa,  when  thus 
considered  in  concrete,  as  belonging  to  the  culpa  lata,  and  not 
to  the  culpa  levis.  We  cannot  properly  consider  it  as  belonging 
to  the  one  more  than  the  other,  because  it  would  depend  on  the 
character  of  the  individual  to  which  it  most  nearly  approached. 
The  technical  term  for  to  be  responsible  for  malicious  injury  or 
a  fault  was  delum,  culpam  pr<estare.  Every  contract  bound 
all  parties  delum  prastare,  and  a  special  agreement  that  the 
parties  should  not  be  so  bound  was  void.  (D.  ii.  14.  27.  3.) 
The  person  for  whose  benefit  or  sake,  or  to  whose  profit  the 
contract  was  made,  was  answerable  for  culpa  levis;  and  if  both 
parties  were  benefited,  both  were  answerable.  The  person  who 
only  had  the  burden,  without  the  advantage  of  the  contract,  or 
whom  the  matter  in  hand  did  not  concern,  was  only  answerable 
for  lata  culpa,  unless  he  had,  either  directly  or  tacitly,  promised 
to  use  greater  diligence  than  the  nature  of  the  contract  would 


478  LIB.  ITI.    TIT.  XXVI. 

make  incumbent  on  him.  A  person,  for  instance,  who  meddled, 
unbidden,  in  the  affairs  of  another,  was  bound  to  use  exactissima 
diligefitia.  Lastly,  those  who,  like  partners,  had  their  own 
property  intermixed  with  the  property  of  others,  or  those,  as 
tutors  and  curators,  who  were  obUged  by  law  to  administer  the 
property  of  others,  were  bound  to  exert  the  diligence  which  they 
employed  in  the  management  of  their  own  affairs. 


Tit.  XXVI.    DE  MANDATO. 

MandAtom     contrahitnr    quinque  The  contract  of  mandate  is  formed 

modis :  sive  sua  tantum  gratia  aliquis  in  five  modes ;  according  as  a  man- 
tibi  mandet,  sive  sua  et  tua,  sive  dator  gives  you  anything  for  his  bene- 
aliena  tantum,  sive  sua  et  aliena,  sive  fit  only,  or  for  his  benefit  and  for  yoturs ; 
tua  et  aliena ;  at  si  tua  tantum  gratia  or  for  the  benefit  of  a  third  person 
mandatum  sit,  supervacuum  est,  et  only,  or  for  his  benefit  and  that  of  a 
ob  id  nulla  obligatio  nee  mandati  inter  third  person,  or  for  your  benefit  and 
Tos  actio  nascitur.  that  of  a  third  person.    A  mandate 

made  for  your  benefit  only  is  useless, 
and  does  not  produce  between  you 
any  obligation  or  action  numdaii, 

D.  xvii.  1.  2. 

In  the  theory  of  Roman  law  one  person  could  not  represent 
another.  The  person  who  actually  made  the  contract,  who 
uttered  the  binding  words,  or  went  dirough  the  binding  forma- 
lities, was  the  only  legal  contractor ;  he  sJone  could  sue  and  be 
sued.  The  law  would  not  take  notice  that  it  was  really  in  be- 
half  of  another  that  he  made  the  contract. 

But  a  friend  on  whom  reliance  could  be  placed  might  be 
persuaded  to  make  the  contract  in  his  own  name.  Honour  and 
friendship  would  then  effect  what  the  law  would  not  compel. 
This  friend  would  give  up  all  that  he  gained  by  the  contract  to 
the  person  at  whose  request  he  entered  into  it.  The  promise  to 
perform  this  act  of  friendship  was  given,  in  the  old  times  of 
Boman  manners,  with  an  appropriate  formality.  The  person 
really  interested  took  the  friend  by  the  right  hand,  and  told  him 
that  he  placed  in  his  hand  the  trust  he  was  anxious  to  have 
discharged.  The  trust,  or  commission  itself,  was  hence  called 
mandatum  {manu  datum).  Flautus  thus  describes  the  cere- 
mony. (Captiv.  ii.  3.) 
Tynd. — Hac  per  dexteram  tuam,  tu  dextera  retinens  manu, 

Obsecro,  infidelior  mihi  nefuas,  quam  ego  sum  tibi. 

Tu  hoc  age,  tu  mihi  herus  nunc  es,  tu  patronua,  tu  pater, 

Tibi  commendo  spes  opesque  meaa. 

Ph. — Mandavisti  satis. 
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The  execution  of  a  mandatum  was  thus  a  discharge  of  an 
office  of  friendship.  Originem  ex  officio  atque  amicitid  trahit, 
(D.  xyii.  1.  1.  4.)  And  it  never  lost  the  traces  of  its  origin. 
It  was  always  necessarily  gratuitous;  the  mandatarius,  i.  e,  the 
person  charged  with  the  mandatum,  was  obliged  to  bestow  on 
it  the  care  of  the  most  diligent  paterfamilias,  t.  e,  the  greatest 
possible  (C.  iv.  85.  13),  and  if  he  failed  to  discharge  the  trust, 
and  was  condemned  in  an  actio  mandati,  he  was  stamped  with 
infamy.     (D.  iii.  2.  I.) 

When  the  introduction  of  the  praetorian  system  furnished  a 
method  by  which  every  equitable  claim  could  be  enforced, 
friends  who  entered  into  such  an  agreement  were  obliged  to 
discharge  their  reciprocal  duties.  The  preetor,  by  the  actio 
mandati  directa  given  to  the  mandator,  compelled  the  manda- 
tarius  to  account  for  all  he  received,  and  to  pay  over  the  pro- 
fits, and  by  the  actio  mandati  contraria  given  to  the  manda- 
tarius^  compelled  the  mandator  {i,  e.  the  person  who  requested 
the  favour)  to  reimburse,  with  interest,  the  mandatarius  for  all 
expenses  incurred,  to  indemniiy  him  for  all  losses,  and  to  free 
him  from  all  obligation  contracted  in  the  execution  of  the  man- 
date. 

The  praetorian  law  went  a  great  step  further,  by  allowing  the 
mandator  to  bring  equitable  actions  against,  and  to  be  sued  by, 
the  third  party,  with  whom  the  mandatarius  contracted.  What- 
ever direct  actions  the  mandatarius  would  properly  have 
brought  or  was  liable  to,  the  mandator  was  allowed  to  bring 
or  was  liable  to,  in  its  equitable  form.  As,  for  instance,  where 
the  mandatarius  would  have  brought  a  condictio,  or  an  actio 
empti  or  venditi,  the  mandator  was  allowed  to  bring  a  condic- 
tio utilis,  or  an  actio  utilis  empti,  or  venditi,  (D.  iii.  6.  31.) 
In  the  case  of  a  special  mandate,  tliese  actions  were  allowed,  as 
of  course ;  in  the  case  of  a  general  mandate,  only  when  the 
mandator  had  no  other  way  of  protecting  his  interests,  a  man- 
date being  termed  special  when  one  man  charged  another  with 
the  execution  of  one  or  more  particular  things,  and  general 
when  ho  asked  him  to  represent  him  in  all  his  affairs.  (D.  xvii. 
1.  10.  5.) 

There  were  some  acts,  of  a  solemn  character,  in  which  one 
citizen  could,  at  no  time  of  Boman  law,  act  for  another,  such 
as  bringing  any  of  the  legis  actiones,  mancipation,  making  tes^ 
taments,  or  the  cretio  or  aditio  of  an  inheritance.  But  it 
must  be  remarked  that,  apart  from  the  prcetorian  enforcement 
of  claims  arising  out  of  a  mandatum,  there  were  some  exceptions 
to  the  rule  that  one  man  could  not  represent  another.  The 
civil  law,  indeed,  never  permitted  it,  but  the  preetorian  system, 
in  some  instances,  expressly  recognised  the  intervention  of  an 
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agent.  Thus,  a  cognitor  was  allowed  to  conduct  a  suit  on  be- 
half of  another  (see  Bk.  iv.  Tit.  10),  and  an  agent  was  permitted 
by  the  edict  to  be  appointed  in  carrying  on  trading  operations 
before  the  mandatum  received  its  full  legal  force.  (See  Bk.  iv. 
Tit.  7.) 

1.  Mandantis  tantum  gratia  inter-  I.  A  mandate  is  made  for  the  bene- 
venit  mandatum,  veluti  si  quis  tibi  fit  of  the  mandator  only ;  if,  for  in* 
mandet  ut  negotia  ejus  gereres,  vel  ut  stance,  any  one  gives  you  a  man- 
fundum  ei  emeres,  vel  ut  pro  eo  date  to  transact  his  business,  to  buy 
sponderes*  an  estate    for   him,    or  to  become 

surety  for  him. 

D.  xvii.  1.  2.  1. 

This  is  the  usual  case  of  a  mandatum,  Justinian  employs 
here,  it  may  be  remarked,  the  word  sponderes,  although  sjpon- 
sores  no  longer  existed.     (See  Tit.  20.) 

2.  Tua    et    mandantis,    veluti    si  2.  A  mandate  is  made  for  your 
mandet  tibi,  ut  pecuniam  sub  usuris      benefit  and  that  of  the  mandator;  if, 
crederes  ei  qui  in  rem  ipsius  mutua-      for  instance,  he  gives  a  mandate  to 
retur;  aut  si,  volente  te  agere  cum      you  to  lend  money  at  interest  to  a 
eo  ex  fidejassoria  causa,  tibi  mandet      person  who  borrows  it  for  tlie  pnr- 
ut  cum  reo  agas  periculo  mandantis,      poses  of  the  mandator ;  or  if,  when 
vel  ut  ipsius  periculo  stipuleris  ab  eo      you  are  about  to  sue  him  as  a  Jide- 
quem  tibi  deleget  in  id  quod  Ubi  de-      justor^  he  gives  you  a  mandate  to  sue 
buerat                                                       the  principal  at  his  risk,  or  to  stipu- 
late at  his  risk  for  something  owed 
by  him  to  you,  from  a  person  whom 
he  appoints  as  his  substitute. 

D.  xvii.  1.  2.  4 ;  D.  xvii.  1.  45.  7,  8. 

Volente  te  agere  cum  eo  ex  Jidejussoria  causa.  Under  the 
law  anterior  to  Justinian,  the  creditor  could  sue  either  the 
debtor  or  the  fidejussor ,  but  not  both.  If  he  proposed  to  sue 
the  latter,  the  fidejussor  might  give  him  a  mandatum  to  sue 
the  debtor,  and  then,  if  the  creditor  did  so,  Hlq  fidejussor  would 
be  freed  from  any  obUgation  9iS  fidejussor,  but  would  be  bound 
as  mandator ;  and  thus  the  mandate  would  be  for  the  benefit  of 
the  fidejussor,  because  he  would  be  sued  after  the  principal, 
and  for  the  benefit  of  the  creditor,  because  he  could  sue  the 
principal  first  and  then  the  surety  in  his  quaUty  of  mandator, 
whereas  he  could  not  ordinarily  sue  both  the  principal  and  the 
surety,  but  was  obhged  to  make  his  choice  between  them.  This 
could  not  be  of  any  use  after  Justinian  had  decided  that  the 
principal  debtor  should  be  sued  first,  and  then,  if  there  was  any 
deficiency,  ihQ fidejussor.     (See  Tit.  20.  4.) 

Ab  eo  quern  tibi  deleget.  The  debtor  points  out  to  the  cre- 
ditor a  tUrd  person  who  owes  the  debtor  a  sum,  and  equal  to 
his  debt  to  the  creditor;  and  asks  the  creditor  to  stipulate  with 
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this  third  person  for  payment  of  the  amount  due  from  the 
debtor.  If  the  third  person  does  not  pay,  the  debtor  is  held 
responsible  as  mandator.  The  creditor  thus  benefits^  as  he  has 
two  persons  to  sue,  and  the  debtor  benefits,  because  he  employs 
his  creditor  to  collect  a  debt  due  to  him. 

8.  Aliena  antem  causa  intervenit  3.  A  mandate  is  made  for  the  bene- 

mandatum,  veluti  si  tibi  mandet  ut  fit  of  a  third  person;  if,  for  example, 

Titii  negotia  gereres,  yel    ut  Titio  the  mandator  bids  you  manage  the 

fundum    emeres,  vel  ut   pro    Titio  afiEkirs  of  Titius,  or  buy  an  estate  for 

sponderes.  Titius,  or  become  surety  for  Titius. 

D.  xvii.  1.  2.  8. 

Here,  as  the  mandator  has  no  interest  in  the  affair,  no 
ground  for  action  can  arise  against  him  until  the  execution  of 
the  mandate.  The  mandatarius  has  an  action  to  indemnify 
himself,  and  the  mandator  one  to  make  the  mandatarius 
account 

4.  Sua  et  aliena,  Teluti  de  com-  4.  A  mandate  is  made  for  the  bene- 
mnnibus  suis  et  Titii  negotiis  ge-  fit  of  the  mandator  and  of  a  third 
rendis  tibi  mandet,  vel  ut  sibi  et  Titio  person ;  if,  for  example,  the  manda- 
fundnm  emeres,  yel  ut  pro  eo  et  Titio  tor  gives  you  a  mandate  to  manage 
sponderes.  affairs  common  to  himself  and  Titius, 

or  to  buy  an  estate  for  himself  and 
Titius,  or  to  become  surety  for  him- 
self and  Titius. 

D.  xvii.  1.  2,  3. 

5.  Tua  et  aliena,  veluti  si  tibi  man-  5.  A  mandate  is  made  for  your 
det  ut  Titio  sub  usuris  crederes ;  quod  benefit  and  for  that  of  a  third  person ; 
si  ut  sine  usuris  crederes,  aliena  tan-  if,  for  instance,  the  mandator  bids  you 
turn  gratia  intercedit  mandatum.  to  lend  money  at  interest  to  Titius. 

Were  the  money  lent  without  in- 
terest, the  mandate  would  be  only 
for  the  benefit  of  a  third  person. 

D.  xvii.  1.  2.  6. 

6.  Tua  gratia  intervenit  mandatum,  6.  A  mandate  is  made  for  your 
veluti  si  tibi  mandet  ut  pecunias  tuas  benefit  only;  if,  for  example,  the  man- 
in  emptiones  potius  pnediomm  col-  dator  bids  you  invest  your  money  in 
loces,  quam  foBneres ;  vel  ex  diverse,  the  purchase  of  land  rather  than  put 
ut  fceneres  potius  quam  in  emptiones  it  out  to  interest  or,  vice  versa.  Such 
priediorum  coUoces.  Cujus  generis  a  mandate  is  rather  a  piece  of  advice 
mandatum,  magis  consilium  est  quam  than  a  mandate,  and  consequently  is 
mandatum,  et  ob  id  non  est  obliga-  not  obligatory,  as  no  one  is  bound  by 
torium;  quia  nemo  ex  consilio  obli-  giving  advice,  although  it  be  not 
gatur,  etiamsi  non  expediat  ei  cui  judicious,  as  each  may  judge  for  him- 
dabitur,  cum  liberum  cuique  sit  apud  self  what  the  worth  of  the  advice  is. 
so  explorare  an  expediat  consilium.  If,  therefore,  you  have  a  sum  of 
Itaque  si  otiosam  pecuniam  domi  te  money  lying  idle  in  your  house,  and 
habentem  hortatus  fuerit  aliquis  ut  any  one  advises  you  to  make  a  pur- 
rem  aliquam  emeres,  vel  eam  ere-  chase  with  it,  or  put  it  out  to  interest, 
deres,  quamvis  non  expediat  tibi  eam  although  it  may  not  be  advantageous 

1  I 
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emisse  yel  credidisse,  non  tamen  tabi  to  you  to  have  made  this  purchase, 
mandati  tenetnr.  £t  adeo  heec  ita  or  to  have  lent  your  money,  yet  your 
sunt,  ut  quoesitum  sit  an  mandati  adviser  is  not  bound  by  an  action 
teneatur,  qui  mandavit  tibi  ut  pecu-  mandati.  So  much  so,  that  it  has 
niara  Titio  foBnerares  ?  sed  obtinuit  been  questioned  whether  a  person  is 
Sabini  sententia,  obligatonum  esse  bound  by  this  action  who  has  given 
in  hoc  casu  mandatum,  quia  non  you  a  mandate  to  lend  your  money  at 
aliter  Titio  credidisses,  quam  si  tibi  interest  to  Titius.  But  the  opinion 
mandatum  esset,  of  Sabinus  has  prevailed,  that  such  a 

mandate  is  obligatory,  as  you  would 
not  have  lent  your  money  to  Titius 
unless  the  mandate  had  been  given. 

Gai.  iii.  156  ;  D.  xvii.  1.  8.  6. 

It  was  a  very  narrow  line  which  divided  the  expression  of  a 
mere  opinion  advising  another  person  to  do  a  thing,  and  such  a 
request  to  him  to  do  it  as  involved  the  responsibilities  of  a 
mandatum.  Everything  depended  on  the  intention  of  the  par- 
ties. The  question  was,  did  the  person  who  expressed  the 
opinion,  or  made  the  request,  mean  to  say  that,  if  the  opinion 
would  not  be  adopted,  or  the  request  granted,  unless  he  made 
himself  responsible  for  the  consequences,  he  was  willing  to  be- 
come responsible  ?  If  he  did  mean  this,  he  was  treated  as  a 
mandator, 

A  mandator  stood  in  this  and  similar  cases  almost  exactly  in 
the  place  of  9k  fidejussor.  Accordingly,  in  the  Digest,  and  the 
Code,  the  two  are  treated  of  under  the  same  head,  defidejusso- 
ribus  et  mandatoribus.  For  the  mandate  was  an  intercession 
i,  e.  a  mode  in  which  a  third  party  steps  in  between  two  others 
as  a  surety  for  one  of  them,  and  was  subject  to  the  general 
rules  common  to  accessory  contracts,  such  as  the  prohibition  of 
the  senatus'consultum  Velieianum  with  respect  to  women,  tlie 
benefits  of  discussion,  of  division,  if  there  were  more  than  one 
mandator,  and  of  cession  of  actions.     (See  Tit.  20.  4.) 

But  the  mandatum  being  a  distinct,  and  not  an  accessory 
contract,  it  was,  in  some  parts,  distinguished  from  a  fidejussio. 
The  action  brought  by  the  mandatarius  against  the  mandator, 
did  not  free  the  debtor.  Justinian,  however,  by  a  constitution 
(C.  viii,  41.  28),  -placed  fidejussores  on  the  same  footing  in  Uiis 
respect.  Secondly,  the  payment  by  the  mandator  of  the  sum 
due  did  not  free  the  debtor.  (D.  xvii.  1.  28.)  Lastly,  if  the 
mandator  paid  the  sum,  he  could  compel  the  mandatarius  to 
transfer  to  him,  after  the  payment,  all  his  actions  against  the 
debtor.     (D.  xlvi.  8.  76.) 

7.  Illud  quoque  mandatum  non  est  7.  A  mandate,  again,  is  not  obli- 

obligatorium,    quod    contra     bonos  gatoxy  whichis  contrary  tofrofiimorrs ; 

mores  est,  veluti  si  Titius  de  fnrto  as,  for  instance,  if  Titius  gives  you  a 

aut  de  damno  faciendo,  aut  de  injuria  mandate  to  commit  a  theft,  or  do  a 

faciendatibi  mandet;  licet  enim  poe-  harm  or  iiguiy;  although  you  pay 
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nam  istius  facta  nomine  prffistateris, 
non  tamen  ullam  habes  adversus 
Titium  actionem. 


the  penalty  of  what  yon  may  do,  you 
have  not  in  such  a  case  an  action 
against  Titius. 

Gai.  iii.  167 ;  D.  xviL  1.  22.  6. 


8.  A  mandatory  must  not  exceed 
the  limits  of  the  mandate;  for  in- 
stance, if  a  mandator  bids  you  buy 
land  or  become  surety  for  Titius  to 
the  amount  of  a  hundred  aurei,  you 
must  not  exceed  this  sum  in  making 
the  purchase  or  becoming  surety, 
otherwise  you  will  not  have  an  action 
mandati;  so  much  so,  that  Sabinus 
and  Cassius  thought  that  even  if  you 
limited  your  action  to  a  hundred  aureif 
you  would  bring  it  in  vain.  The 
authors  of  the  opposite  school  think 
that  you  may  rightly  bring  an  acUon 
limited  to  a  hundred  aurei,  and  this 
opinion  is  doubtless  the  more  favour- 
able. If  you  lay  out  less  on  the  pur- 
chase, you  can  certainly  bring  an 
action  against  the  mandator;  for  a 
person  who  gives  a  mandate  that  an 
estate  shall  be  bought  for  him  at  the 
price  of  a  hundred  aureiy  is  under- 
stood to  mean  that  it  should  be 
bought  for  less  if  possible. 

Gai.  iiL  161 ;  D.  xvii.  1.  3.  2;  D.  xvii.  1. 4,  5. 

Qui  excessit,  aliud  quid  facere  videtur,  (D.  xvii.  I.  5.) 
Sabinus,  in  giving  the  opinion  mentioned  in  the  text,  insisted 
very  rigorously  on  the  effect  of  the  thing  done  being  aliud 
quid. 


8.  Is  qui  exequitur  mandatum,  non 
debet  excedere  finem  mandati:  ut 
ecce,  si  quis  usque  ad  centum  aureos 
mandaverit  tibi  ut  fandum  emeres, 
vel  ut  pro  Titio  sponderes,  neque 
pluris  emere  debes,  neque  in  am- 
pliorem  pecuniam  fidejubere;  alio- 
qmn  non  habebis  cum  eo  mandali 
actionem,  adeo  quidem  ut  Sabino  et 
Gassio  placuerit,  etiamsi  usque  ad 
centum  aureos  cum  eo  agere  velis, 
inuUliter  te  aoturum.  DiverssB  schole 
auctores  recte  usque  ad  centum  au- 
reos te  acturum  existimant,  qusB  sen- 
tentia  sane  benignior  est.  Quod  si 
minoris  emeris,  habebis  scilicet  cum 
eo  actionem ;  quoniam  qui  mandat  ut 
sibi  centum  aureorum  fundus  emere- 
tur,  is  utique  mandasse  intelligitur  ut 
minoris,  si  possit,  emeretur. 


9.  Becte  quoque  mandatum  con- 
tractum,  si  dum  adhuc  Integra  res  sit, 
revocatum  fuerit,  evanescit. 

Gai.  iii.  150. 


9.  The  mandate,  although  validly 
formed,  is  extinguished,  if  before  it 
has  been  executed  it  is  revoked. 


10.  Item  si  adhuc  integro  mandato 
mors  alterius  interveniat,  id  est,  vel 
^us  qui  mandaverit,  vel  iUius  qui 
mandatum  susceperit,  solvitur  man- 
datum  ;  sed  utilitatis  causa  receptum 
est,  si  eo  mortuo  qui  tibi  mandaverat, 
tn  ignorans  eum  decessisse  executus 
fueris  mandatum,  posse  te  agere  man- 
dati actione :  alioquin  justa  et  proba- 
bilis  ignorantia  tibi  damnum  afferet. 
£t  hnic  simile  est  quod  placuit,  si 
debitores  manumisso  dispensatore 
Titii  per  ignorantiam  liberto  solverint, 
liberari  eos ;  cum  alioquin  stricta  juris 


10.  A  mandate  is  also  extinguished, 
if,  before  it  is  executed,  the  mandator 
or  mandatory  dies.  But  motives  of 
convenience  have  given  rise  to  the 
decision,  that  if,  after  the  death  of 
the  mandatory,  you,  in  ignorance  of 
his  decease,  execute  the  mandate, 
you  may  bring  an  action  mandati: 
oUierwise  you  would  be  prejudiced  by 
what  was  allowable  and  natural  igno- 
rance. Similarly  it  has  been  decided 
that,  if  debtors  make  a  payment  to 
the  steward  of  Titius,  after  he  has 
been  enfranchised,  in  ignorance  of 
II  2 
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ratione  non  possent  liberftri,  qnia  alii  his  enfranchisement,  they  are  freed 
Bolvissent  qnam  cni  solvere  debue-  from  their  obligation,  althoogh,  in 
lint  strict  law,  they  ooold  not  be  freed,  as 

they  have  made  the  payment  to  a 
person  other  than  him  to  whom  they 
onght  to  have  made  it. 

Gai.  iii.  160. 

Manumisao,  Tt  would  be  the  same  if  the  slave  had  not 
been  enfranchised^  but  had  been  sold,  or  had  his  office  of 
dispensator  taken  from  him,  without  the  knowledge  of  the 
debtors.     (D.  xlvi.  8.  51.) 


11.  Mandatum  non  suscipere  cuili- 
bet  liberum  est,  susceptum  autem 
coDsummandum  est,  aut  qoampri- 
mum  rennntiandum,  at  per  semetip- 
sum  ant  per  alium  eamdem  rem  man- 
dator ezequator;  nam  nisi  ita  rennn- 
tiatur  ut  integra  causa  mandator! 
reservetnr  eamdem  rem  explicandi, 
nihilominus  mandati  actio  locum  ha- 
bet,  nisi  justa  causa  intercessit  aut 
non  renuntiandi  aut  intempestive  re- 
nontiandi. 


11.  Every  one  is  free  to  refuse  ac- 
cepting a  mandate,  but  if  it  is  onoe 
accepted,  it  must  be  executed,  or  else 
renounced  soon  enough  to  permit  the 
mandator  executing  it  himself  or 
through  another.  For,  unless  the 
renunciation  is  made  so  that  the 
mandator  is  still  in  a  position  to  do 
this,  an  action  mandaii  may  be 
brought  in  spite  of  the  renunciation 
of  the  mandatory,  unless  some  good 
reason  has  prevented  him  maldng  the 
renunciation,  or  making  it  within  a 
proper  time. 


D.  xvii.  1.  21>*  11. 


Nisi  justa  causa.  For  example,  a  sudden  and  serious  ill- 
ness, a  deadly  enmity  spriugiug  up  between  the  mandator  and 
the  mandatariuSf  or  the  insolvency  of  the  former.  (D.  xviL 
1.  23.) 


12.  Mandatum  et  in  diem  differri, 
et  sub  oonditione  fieri  potest 


12.  A  mandate  may  be  made  to 
take  effect  from  a  particular  time,  or 
may  be  made  conditionally. 
D.  xviL  1. 1.  3. 


13.  In  suroma,  sciendum  est  man- 
datum,  nisi  gratuitum  sit,  in  aliam 
formam  negotii  cadere,  nam  mercede 
constituta  incipit  locatio  et  conductio 
esse.  Et,  ut  generaliter  dixerimus, 
quibus  casibus  sine  mercede  suscepto 
officio  mandati  ant  depositi  contrahi- 
tur  negotium,  iis  casibus  interveni- 
ente  mercede  locatio  et  conductio 
contrahi  intelligitnr;  et  ideo  si  fulloni 
polienda  curandave  vestimenta  de- 
deris,  aut  sarcinatori  sarcienda,  nulla 
mercede  constituta  neque  promissa, 
mandati  competit  actio. 


13.  Lastly,  it  may  be  observed, 
that  unless  a  mandate  is  gratuitous, 
it  will  take  the  form  of  some  other 
contract,  for,  if  a  price  is  fixed  on,  it 
is  a  contract  letting  to  hire.  And 
generally  we  may  say,  that  in  every 
case  in  which,  whenever  the  duty 
being  undertaken  without  pay,  there 
is  a  contract  of  mandate  or  deposit, 
in  evexy  such  case,  if  pay  is  received, 
the  contract  is  one  of  letting  to  hire. 
If,  therefore,  a  person  gives  his 
clothes  to  a  fuller  to  be  deaned,  or 
to  a  tailor  to  be  mended,  without  any 
pay  being  agreed  on  or  promised,  an 
action  mandaii  may  be  brooght» 
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Gai.  ill.  162 ;  D.  xvii.  1. 1.  4. 

Although  the  execution  of  the  mandatum  was  necessarily 
gratuitous,  yet,  without  making  the  contract  a  locatio  conduction 
a  mandator  might  offer  a  reward  to  the  mandatarius,  not  ex- 
actly in  payment  of,  hut  in  gratitude  for,  his  services.  Such  a 
recompense  was  called  a  honorarium,  a  term  that  was  especially 
applied  to  the  recompense  offered  to  those  who  exercised  the 
liheral  professions,  such  as  philosophers,  rhetoricians,  physi- 
cians, advocates,  &c.  These  honoraria  could  not  he  made  the 
suhject  of  an  action ;  but  the  magistrate,  prffitor,  or  presses  of 
the  province  pronounced  extra  ordinem  (see  Introd.  sec.  110) 
whether  they  were  due  and  what  was  the  proper  amount  (D.  1. 
13.  1.) 


Tit.  XXVn.    DE  OBLIGATIONIBUS  QUASI  EX 
CONTRACTU. 

Post  genera  contracttimn  ennme-  Having  entinierated  the  different 

rata,  dispiciamus  etiam  de  iis  obliga-  kinds  of  contracts,  let  us  treat  of 

tionibos  que  non  proprie  qnidem  ex  those  obligations  which  do  not  spring, 

contracta    nasci   inteUigontnr ;    sed  properly  speaking,  from  a  contract, 

tamen,  qnia  non  ex  maleficio  sub-  bat  yet,  as  they  do  not  take  their 

stantiam  capinnt,  quasi  ex  contractti  origin  £rom  a  delict,  seem  to  arise,  as 

nasci  videntur.  it  were,  from  a  contract 

In  strict  theory,  one  man  could  only  be  bound  to  another  in 
one  of  two  ways ;  either  by  a  mutual  exercise  of  will  he  had 
entered  into  an  agreement  with  him,  or  he  had  done  him  some 
injury  which  he  ought  to  repair.  But  it  was  soon  obvious  that 
there  were  manv  instances  in  which  justice  required  that  he 
should  be  considered  bound,  where  no  contract  had  been  made, 
and  where  nothing  to  which  the  law  gave  the  technical  term  of 
delictum  had  been  committed.  Such  cases,  however,  if  separately 
examined^  would  approach  more  nearly  either  to  an  ohligatio 
e  contractu  or  to  one  e  delicto.  If  it  more  nearly  resembled 
the  former,  the  binding  tie  was  called  an  obligatio  quasi  e 
contractu;  if  the  latter,  it  was  called  an  obligatio  quasi  e 
delicto.     (See  Introd.  sec.  88,  89.) 

The  leading  distinction  between  obligations  e  contractu  and 
those  quasi  e  contractu  is,  that  in  the  former  one  person 
chooses  to  bind  himself  to  another,  in  the  latter  he  chooses  to 
place  himself  in  such  circumstances  that  he  is  thereby  bound 
to  another.  To  take,  for  instance,  the  examples  given  in  this 
Title :  if  I  choose  to  take  upon  me  the  management  of  my 
neighbour's  affairs,  to  become  tutor,  to  have  things  in  common 
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with  others  who  are  yet  not  my  partners,  to  accept  an  inheri- 
tance, or  to  receive  money  not  due  to  me,  the  mere  fact  of  my 
BO  conducting  myself  imposes  on  me  certain  duties  which  the 
law  will  force  me  to  fulfil.  Of  course,  if  I  make  an  express 
agreement  in  any  of  these  cases,  I  am  then  hound  hy  the 
agreement,  and  not  hy  the  circumstances  of  my  position.  It  is 
only  in  the  absence  of  any  agreement  that  I  am  hound  hy  an 
ohligatio  quasi  e  contractu. 


1.  Thus,  if  a  person  bas  managed 
the  affaiTS  of  anotiier  in  his  absence, 
they  have  reciprocally  actions  ne^- 
tiorum  gestorum^  the  action  belonging 
to  the  owner  against  him  who  has 
managed  his  affairs,  being  an  acHo 
directoy  and  the  action  given  to  this 
person  against  the  owner  being  an 
ctctio  contraria.  It  is  evident  that 
these  actions  cannot  properly  be  said 
to  arise  from  a  contract,  for  they 
arise  only  when  one  person  has,  with- 
out receiving  a  mandate,  taken  upon 
himself  the  management  of  the  affairs 
of  another,  and  consequently  those 
whose  affairs  are  thus  managed,  are 
bound  by  an  obligation,  even  without 
their  knowing  it.  It  is  from  motives 
of  convenience  that  this  has  been 
admitted,  to  prevent  the  entire 
neglect  of  the  affairs  of  absent  per- 
sons, who  may  be  forced  to  depart 
in  haste,  without  having  entrusted 
the  management  to  any  one;  and 
certainly  no  one  would  pay  any  at- 
tention to  them,  unless  he  could  re- 
cover by  action  any  expenses  he 
might  be  put  to.  On  the  other  hand, 
just  as  he  who  has  advantageously 
managed  the  affairs  of  another,  makes 
this  person  liable  to  him  by  an  obli- 
gation, so  he  himself  is  bound  to 
render  an  account  of  his  manage- 
ment And  the  standard  which  he 
is  bound  to  observe  in  rendering  an 
account,  is  that  of  the  most  exact 
dUigenoe,  nor  is  it  sufficient  that  he 
should  use  such  diligence  as  he  em- 
ploys in  the  management  of  his  own 
affairs,  that  is,  if  it  is  possible  a  per- 
son of  greater  diligence  could  manage 
the  affairs  of  the  absent  person  better. 

D.  iii.  5.  2;  D.  xliv.  7.  6 ;  C.  ii.  18.  20. 

Etiam  ignarantes.    If  the  owners  had  known  of  the  part 


1.  Igitur  cum  quis  absentis  negotia 
gesserit,  ultro  citroque  inter  eos  nas- 
cuntur  actiones  quas  appeUantur  ne- 
gotiorum  gestorum ;  sed  domino  qui- 
dem  reigestfiB  adversus  eum  qui  gessit, 
directa  competit  actio,  negotiorum 
autem  gestori  contraria.  Quas  ex 
nullo  contractu  proprie  nasoi  mani- 
festum  est ;  quippe  ita  nascuntur  ist» 
actiones,  si  sine  mandate  quisque 
alienis  negotiis  gerendis  se  obtulerit, 
ex  qua  causa  ii  quorum  negotia  gesta 
fuerint,  etiam  ignorantes  obligantur. 
Idque  utilitatis  causa  receptum  est, 
ne  absentium  qui  subita  festinatione 
coacti,  nuUi  demandata  negotiorum 
suorum  administratione,  peregre  pro- 
fecti  essent,  desererentur  negotia: 
quse  sane  nemo  curaturus  esset,  si  de 
eo  quod  quis  impendisset,  nullam 
habiturus  esset  actionem.  Sicut  au- 
tem is  qui  utiliter  gesserit  negotia, 
habet  obligatum  dominum  negotio- 
rum, ita  et  contra  iste  quoque  tenetur 
ut  administrationis  rationem  reddat : 
quo  casu  ad  exactissimam  quisque 
diligentiam  compellitur  reddere  ra- 
tionem, nee  suffidt  talem  diligentiam 
adhibuisse  qualem  suis  rebus  adhi- 
bere  soleret,  si  modo  alius  diligentior 
commodius  administraturus  esset  ne- 
gotia. 
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taken  in  the  management  of  their  affairs^  there  would  have  been 
a  mandatum  taciturn. 


2.  Tutores  qnoque  qui  tutele  jn- 
dicio  tenentnr,  non  proprie  ex  con- 
tracta  obligati  intelliguntur  (nollum 
enim  negotium  inter  tutorem  et  pa-< 
pillum  contrahitur) ;  sed  quia  sane 
non  ex  maleficio  tenentur,  quasi  ex 
contractu  teneri  videntur.  £t  hoc 
autem  casu  mutus  sunt  actiones: 
non  tantum  enim  pupillus  cum  tutore 
habet  tutele  actionem,  sed  ex  con- 
trario  tutor  cum  pnpillo  habet  con- 
traiiam  tutelse,  si  yel  impendent  ali- 
quid  in  rem  pupilli,  vel  pro  eo  fuerit 
obligatus,  aut  rem  suam  creditoribus 
ejus  obligaverit. 


2.  Tutors,  again,  who  are  liable  to 
the  action  tuteUe,  are  not,  properly 
speaking,  bound  by  a  contract,  for 
there  is  no  contract  made  between 
the  tutor  and  the  pupil,  but  as  they 
are  certainly  not  bound  by  a  delict, 
they  seem  to  be  bound  as  it  were  by 
a  contract  In  this  case,  too,  there 
are  reciprocal  actions,  for  not  only 
has  the  pupil  an  action  tutda  against 
the  tutor,  but,  in  his  turn,  the  tutor 
has  an  actio  contraria  tuteUt  against 
the  pupil,  if  he  has  incurred  any  ex- 
penses in  managing  the  pupil's  pro- 
perty, or  has  entered  into  an  obliga- 
tion for  him,  or  given  his  own  pro- 
perty as  security  to  the  pupil's  cre- 


ditors. 
D.  xliv.  7.  6.  1. 
We  should  add  here  the  corresponding  case  of  the  curator. 
Bis  negotiorum  gestio  did  not  give  rise  to  a  special  action,  but 
to  the  action  negotiorum  gestorum  contraria,  which  he  could 
avail  himself  of  to  reimburse  himself  for  all  reasonable  ex- 
CD.  iii.  5.  8.  6.) 

8.  So,  again,  if  a  thing  is  common 
to  two  or  more  persons,  without 
there  being  any  partnership  between 
them,  as,  for  instance,  if  they  have 
received  a  joint  legacy  or  gift,  and 
one  of  them  is  liable  to  the  other  by 
an  action  communi  Mvidundo,  because 
he  alone  has  enjoyed  the  fruits  of  the 
thing,  or  because  the  other  has  in- 
curred expenses  necessary  for  the 
thing,  he  cannot  be  said  to  be  bound 
by  a  contract,  for  no  contract  has 
been  made ;  but  as  he  is  not  bound 
by  a  delict,  he  is  said  to  be  bound  by 
something  resembling  a  contract 
D.  xvii.  2.  31.  34. 

Necessartas  impensas.  Useftd  expenses,  and  not  merely 
necessary  ones,  could  be  recovered.     (D.  x*  8.  6.  8.) 

4.  Idem  juris  est  de  eo  qui  coheredi  4.  It  is  the  same  with  regard  to  a 

6U0  familife  erciscundse  judicio  ex  his      person  who  is  bound  to  his  heir  by 
causis  obligatus  est  an  action  famUiiB  erciscunda. 

D.  xvii.  2.  34. 

The  actio  familim  erciscunda  was  that  by  which  any  one 
heres  applied  to  the  judge  to  make  a  fair  division  of  the  inherit- 
ance. 


3.  Item  si  inter  aliquos  communis 
sit  res  sine  societate,  veluti  quod 
pariter  eis  legata  donatave  esset,  et 
alter  eorum  alteri  ideo  teneatur  com- 
muni dividundo  judicio,  quod  solus 
fructus  ex  ea  re  perceperit,  aut  quod 
sodus  ejus  solus  in  eam  rem  neces- 
sarias  impensas  fecerit,  non  intelligi- 
tur  proprie  ex  contractu  obligatus, 
quippe  nihil  inter  se  contraxerunt; 
sed  quia  non  ex  maleficio  tenetur, 
quasi  ex  contractu  teneri  videtur. 
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5.  Heres  quoque  legfttoram  nomine  5.  The  heir,  too,  is  not  bound  to 
non  propria  ex  contractu  obligatus  the  legatee  by  a  contract,  for  the 
Intelligitur  (neqne  enim  cum  herede,  legatee  cannot  be  said  to  have  made 
neqae  cum  defuncto  ullum  negotinm  a  contract  with  the  heir  or  with  the 
legatarius  gessisse  proprie  dici  po-  deceased ;  and  yet,  as  the  heir  is  not 
test);  et  tamen  quia  ex  maleficio  boand  by  a  deUct,  he  seems  to  be 
non  est  obligatus  heres,  quasi  ex  con-  bound  as  it  were  by  a  contract, 
tractu  debere  intelligitur. 

D.  xHv.  7.  6.  2. 

The  circumstance  of  accepting  the  inheritance  imposed  on 
the  heir  the  obligation  of  carrying  out  the  testator  s  wishes,  and 
this  he  was  compelled  to  do  by  the  actio  ex  testamento.  If  a 
particular  thing  were  given  as  a  legacy,  the  legatee  would  also 
be  able  to  bring  a  vindicatio,  and  might  exercise  his  choice  be- 
tween the  personal  and  the  real  action. 

6.  Item  is  cui  quie  per  errorem  6.  A  person  to  whom  money  not 
non  debitum  solvit,  quasi  ex  con-  due  has  been  paid  by  mistake,  is 
tractu  debere  videtur.  Ideo  enim  non  bound  as  it  were  by  a  contract.  For 
intelligitur  proprie  ex  contractu  obli-  so  far  is  he  from  being  bound  by 
gatus,  ut  si  certiorem  rationem  sequa-  a  contract,  that,  to  reason  strictly, 
mur,  magis  (ut  supra  diximus)  ex  we  may  say,  as  we  have  said  before, 
distractu  quam  ex  contractu  possit  that  he  is  bound  rather  by  the  disso- 
dici  obligatus  esse :  nam  qui  solvendi  lution  than  by  the  formation  of  a  oon- 
animo  pecuniam  dat,  in  hoc  dare  tract;  for  a  payment  is  generally 
yidetur  ut  distrabat  potius  negotium,  made  to  dissolve,  not  to  form,  a  con- 
quam  contrahat ;  sed  tamen  perinde  tract;  and  yet  he  who  receives  it  in 
is  qui  accepit  obligatur,  ac  si  mutuum  the  case  we  have  mentioned  is  bound 
illi  daretur,  et  ideo  condictione  tene-  exactly  as  if  it  had  been  given  him 
tur.  as  a  mutuum^  and  is  therefore  liable 

to  a  eondictio, 

D.  xliv.  7.  8.  3. 

If  the  person  who  paid  what  was  not  due  was  one  who,  like 
a  pupil  or  madman,  had  not  legally  the  power  of  passing  the 
property  in  what  he  ffave,  no  property  in  the  thing  paid  passed 
by  the  transfer,  and  the  tutor  or  curator  recovered  it  by  a  vin- 
dicatio,  unless  the  thing  ceased  to  exist,  and  then  recourse  was 
had  to  a  condictio  indebiti;  but  if  he  had  this  power,  the  pro- 
perty was  transferred  by  the  dehvery,  and  he  could  not  recover 
the  thing  itself,  but  could  only  bring  a  condictio^  in  which  he 
claimed  that  the  defendant  should  re-transfer  the  thing  given  in 
payment  (dare  oportere). 

If  a  person  knowingly  made  a  payment  not  due,  he  oould 
not  recover  what  he  paid,  as  the  payment  was  treated  as  a  gift; 
nor  could  he,  if  he  paid  what  was  naturally,  though  not  leg^ly, 
due. 

The  word  ''pay,"  '' solvo"  must  be  taken  in  a  much  more 
extended  sense  than  the  payment  of  money.  It  must  be  con- 
sidered as  including  anything  given  to  or  done  for  another. 
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7.  Ex  qmbTudam  tamen  oansiB 
reped  non  potest  quod  per  errorem 
non  debitmn  solntum  sit;  namque 
definiemnt  Teteres,  ex  qtiibas  causis 
inficiando  lis  crescit,  ex  lis  cansis  non 
debitum  solutum  repeii  non  poscfe, 
Teluti  ex  lege  Aquilia,  item  ex  legato. 
Qaod  yeteres  quidem  in  iis  legatis 
locum  habere  yoluerunt»  que  certa 
constituta  per  damnationem  cui- 
cumque  legata  fuerant.  Nostra  au- 
tem  constitutio,  cum  unam  naturam 
omnibus  legatis  et  fideicommissis 
indulsit,  hi:gusmodi  augmentum  in 
omnibus  legati ;  et  fideicommissis  ex- 
tendi Yoluit ;  Bed  non  omnibus  lega- 
tariis  prsebuit,  sed  tantommodo  in  iis 
legatis  et  fideicommissis  quse  sacro- 
sanctis  ecclesiis  et  ceteris  venerabiii- 
bus  locis,  qu8B  religionis  vel  pietatis 
intuitu  honorificantur,  dereUcta  sunt. 
Quse,  si  indebita  solvantur,  non  repe- 
tuntur. 


7.  In  some  eases,  however,  money 
paid  by  mistake  cannot  be  recovered ; 
the  ancients  have  decided  that  this 
is  so,  in  cases  in  which  the  amount 
recovered  is  doubled  if  the  liability  is 
denied;  as,  for  instance,  in  actions 
brought  under  the  lex  AquiUa,  or  with 
respect  to  a  legacy.  The  rule  was 
only  applied  by  the  ancients,  in  the 
case  of  legacies,  where  a  fixed  sum 
was  given  per  damnationem.  But  our 
constitution,  which  has  placed  all 
legacies  and  Jideicommissa  on  the 
same  footing,  has  extended  to  all  the 
effect  of  denial  in  doubling  the 
amount  required.  It  has  not,  how- 
ever, given  it  in  behalf  of  all  lega- 
tees, but  only  in  the  case  of  legacies 
and  Jideicommissoy  left  to  churches 
and  other  holy  places ;  such  legacies, 
although  paid  when  not  due,  cannot 
be  recovered. 


Gai.  ii.  283 ;  iv.  9. 171 ;  C.  iv.  6.  4 ;  C.  i.  2.  23. 

In  all  cases  "where  denying  his  liability  would  expose  the 
person  liable  to  have  the  amount  ultimately  recovered  in- 
creased, it  was  considered  that  paying  the  thing  for  which  he 
was,  or  for  which  he  thought  himself,  liable,  was  but  a  mode  of 
escaping  from  paying  a  penalty,  and  that  it  was  paid  in  order 
to  tittain  security.  If,  therefore,  it  was  discovered  that  the 
thing  need  not  have  been  paid,  yet,  as  the  person  who  paid  it 
had  paid  it  to  purchase  security,  he  could  not  recover  it  back. 

Nostra  constitutio.  This  constitution  is  not  to  be  found  in 
the  Code,  but  we  have  provisions  in  the  Code  bearing  on  the 
subject.     (See  C.  vi.  43.  2.  1-3.) 

Ceteris  venerahilihus  locis.  Such,  for  instance,  as  monas- 
teries, asylums  for  strangers,  orphans,  the  aged,  &c.  (C.  i.  2. 23.) 


Tit.  XXVIII.    PER  QUAS  PERSONAS  NOBIS 
OBLIGATIO  ACQUIRITUR. 


Ezpositis  generibus  ohligationum 
quse  ex  contractu  vel  quasi  ex  con- 
tractu nascuntur,  admonendi  sumus 
acqniri  nobis,  non  solum  per  nosmet- 
ipsos,  sed  etiam  pei^  eas  personas  quse 
in  nostra  potentate  sunt,  velnti  per 
servos  et  fillos  uostros;  ut  tamen 


After  having  gone  through  the 
different  kind  of  obligations  which 
arise  from  a  contract,  or  arise  as  it 
were  from  a  contract,  we  may  observe 
that  we  may  acquire  an  obligationi 
not  only  by  ourselves,  hut  also  by 
those  who  are  in  our  power,  as  ovx 
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qnod  per  servos  quidem  nobis  acqui-  slaves  or  children.  Bat  there  is  this 
rittir,totum  nostrum  fiat;  quodantem  distinction  in  acquiring  bj  slaves  or 
per  liberos  qoos  in  potestate  habe-  by  children»  that  what  is  acquired  for 
mns,  ex  obligatione  fuerit  acquisitam,  us  by  onr  slaves  is  entirely  ours 
hoc  dividatur  secundnm  imaginem  while  the  benefit  of  the  obligation 
remm  proprietatis  et  nsnsfmctns  acquired  by  our  children  is  divided 
quam  nostra  discrevit  constitutio :  ut  in  the  same  way  as  onr  constitution 
quod  ah  actione  commodnm  per-  has  laid  down  with  respect  to  the 
veniat,  hcgus  usumfructum  quidem  ownership  and  usufruct  of  things, 
habeat  pater,  proprietas  autem  filio  Thus,  of  all  that  is  gained  by  an 
servetur,  scilicet  patre  actionem  mo-  action,  the  father  will  have  the  usu- 
vente  secundum  novellie  nostrsB  con-  fruct,  and  the  ownership  will  be  re- 
stitutionis  divisionem.  served  for  the  son,  that  is  to  say, 

when  the  action  is  brought  by  the 
father  in  conformity  with  what  is  laid 
down  by  our  new  constitution. 

Gai.  iii.  163 ;  C.  vi.  61.  8.  8. 

By  acquiring  an  obligation  is  meant  that  we  become  creditors, 
and  have  a  right  to  the  action  necessary  to  enforce  the  obliga- 
tion. 

As  to  the  division  of  the  usufruct  and  ownership,  see  Bk.  ii. 
Tit.  9. 1.  It  is  the  object  of  the  obligation,  it  may  be  observed, 
not  the  obligation  itself,  that  is  thus  divided  between  the  father 
and  the  son.  Only  the  father  could  bring  the  action  to  enforce 
the  obligation.     (C.  vi.  61.  1.  8.) 

1.  Item   per  liberos   homines   et  1.  An  obligation  is  also  acquired 

alienos  servos  quos  bona  fide  possi-  for  us  by  freemen,  and  by  slaves  be- 

demus,  acquiritur  nobis;  sed  tantum  longing  to  others,  whom  we  po^ess 

ex  duabus  causis,  id  est,  si  quid  ex  bona  fide,  but  only  in    two    eases, 

operibus  suis  vel  ex  re  nostra  acqui-  namely,  when  it  arises  from  their 

rant.  labours,  or  from  something  belong- 


ing to  us. 
Gai.  iii.  104. 


Bk.  ii.  Tit.  9.  4. 


2.  Per  eum  quoque  servum  in  quo  2.  It  is  equally  acquired  for  us  in 
nsumfructum  vel  usum  habemtis,  the  same  two  cases  by  a  slave  of 
similiter  ex  duabus  istis  causis  nobis  whom  we  have  the  usufruct  or  use. 
acquiritur. 

Gai.  iii.  165;  D.  vii.  8. 1 4. 

See  Bk.  ii.  Tit.  9.  4. 

In  the  case  of  a  slave  of  whom  we  have  only  the  use,  we  can 
only  acquire  when  the  two  cases  unite,  t .  e.  when  his  labour  is 
expended  on  something  that  is  our  property,  for  we  cannot  de- 
rive any  benefit  from  his  labour  expended  elsewhere* 

3.  Communem  servum  pro  domi-  8.  A  slave  held  in  common,  un- 
nica  parte  dominis  acquirere  certum  doubtedly  acquiies  for  his  different 
est,  excepto  eo  quod  uni  nominatim  masters  in  proportion  to  their  in- 
stipulando  aut  per  traditionem  acci-  terests  in  him,  excepting  thaty  in  sti- 
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piendo,  illi  soli  aoqnirit:  yeluti  cnm 
ita  stipulatnr,  Titio  domino  meo  dare 
spondes  ?  Sed  si  nnius  domini  jussn 
servus  fuerit  stipulatus,  licet  antea 
dubitabatar,  tamen  post  nostram  de- 
cisionem  res  ezpedita  est,  at  illi  tad- 
turn  acquirat  qui  hoc  ei  facere  jussit, 
at  supra  dictum  est. 


pulating  or  fecming  by  tradition  for 
one  only,  whom  he  mentions  by 
name,  he  acquires  only  for  this  one ; 
for  instance,  if  he  stipulates  thus, 
"Do  you  engage  to  give  to  Titius  my 
master  ?  "  But  if  the  slave  has  stipu- 
lated by  order  of  one  master  only,  in 
spite  of  former  doubts,  there  is  no 
'  question  since  our  constitution,  but 
that  he  acquires  as  we  have  already 
said,  for  him  alone  who  has  given 
him  the  order. 


Gai.  iii.  167;  C.  iv.  27.  3. 


Tit.  XXIX.    QUIBUS  MODIS  OBLIGATIO  TOLLITDE. 


ToUitur  autem  omnis  obllgatio 
solutione  ejus  quod  debetur,  vel  si 
quis  consentiente  creditore  aliud  pro 
alio  solverit  Nee  tamen  interest  quis 
solvat,  utram  ipse  qui  debet,  an  alius 
pro  eo;  liberatur  enim  et  aho  sol- 
vente,  sive  sdente  debitore  sive  igno- 
rante  vel  invito  solutio  flat.  Item  si 
reus  solverit,  etiam  ii  qui  pro  eo  in- 
tervenerunt,  liberantur.  Idem  ex 
contrario  contingit,  si  fidejussor  sol- 
verit; non  enim  solus  ipse  liberatur, 
sed  etiam  reus. 


Every  obligation  is  dissolved  by 
the  payment  of  the  thing  due,  or  of 
something  else  given  in  its  place  with 
the  consent  of  the  creditor.  And  it 
makes  no  difference  whether  it  is  the 
creditor  himself  who  pays,  or  some 
one  else  for  him;  for  the  debtor  is 
freed  from  the  obligation,  if  payment 
is  made  by  a  third  person,  and  that 
either  with  or  without  the  knowledge 
of  the  debtor,  or  even  against  his 
will.  If  the  debtor  pays,  all  those 
who  have  become  surety  for  him  are 
thereby  freed,  just  as  if  a  surety  pay, 
not  only  he  himself  is  freed,  but  the 
principal  is  freed  also. 


Gai.  iii.  168 ;  D.  xlvi.  8.  68 ;  D.  xlvL  3.  38.  2 ;  D.  xlvi.  3. 43 ;  D.  xlvi.  1.  66. 

We  now  pass  to  considering  how  an  obligation  once  formed 
may  be  dissolved.  Solvere,  to  unloose,  dissolve  the  tie,  is  the 
appropriate  tenn  for  the  process,  in  whatever  way  it  may  be  ac- 
complished— Solutionis  verhum  pertinet  ad  omnem  libera- 
tionem  quoquo  modo  factam  (D.  xlvii.  8.  64) — although 
most  generally  applied  to  the  payment  of  money,  as  the  mode 
by  which  contracts  are  usually  terminated.  It  is  by  a  slight 
extension  of  the  strict  use  of  the  word  that  a  person  was  said 
not  solvere  ohligationemy  but  solvere  rem  or  pecuniam. 

The  civil  law,  which  imposed  forms  on  the  formation  of  a 
contract,  imposed  corresponding  forms  on  its  dissolution.  And 
when  these  were  fulfilled,  the  debtor  was  said  to  be  freed  from 
his  obligation  ^' ipso  jure"  In  later  times,  in  cases  where  these 
forms  had  not  been  gone  through,  but  yet  equity  demanded 
that  the  debtor  should  be  considered  free,  the  praetor  allowed 
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him  to  repel,  by  an  exception,  the  creditor  who  sued  him ;  and 
it  has  thence  been  said,  *'obligatio  aut  ipso  jure,  autper  excep- 
tionem  tollitur" 

Of  course,  in  every  stage  of  the  law,  payment  put  an  end  to 
the  contract.  The  claims  of  the  contracting  parties  were  satis- 
fied, and  nothing  more  remained  to  be  done.  But,  supposing 
payment  were  not  made,  but  one  of  the  parties  was  willing  to 
release  the  other,  or  one  party  could  claim,  for  some  reason,  to 
be  released,  certain  forms  had  been  entered  into,  which  could 
not  be  made  of  no  effect  by  the  mere  consent  of  the  parties. 
Such  forms  were  too  solemn  in  the  eyes  of  the  law  to  lose  their 
power  unless  other  forms  equally  solemn  were  gone  through. 
Accordingly,  in  every  case  where  no  real  payment  was  made, 
there  was  what  Gains  calls  an  imaginaria  solutio,  varying  in 
the  method  in  which  it  was  made  according  to  the  forms  with 
which  the  contract  had  been  formed. 

If,  for  instance,  the  contract  had  been  made^^r  as  et  libram, 
not  less  than  five  witnesses  and  a  libripens  were  called  together. 
The  debtor  struck  the  scale  with  a  piece  of  money  and  gave  it 
to  the  creditor  in  the  name  of  the  whole  sum  owing.  (Gai.  iii. 
1 74.)  This  form  was  also  adopted  in  cases  where  payment  of 
a  legacy  given  per  damnationem  was  remitted,  probably  be- 
cause the  testament  was  itself  supposed  to  be  made  per  <bs  et 
libram ;  and  also  in  cases  where  payment  of  money  due  by  a 
judicial  sentence  was  remitted,  probably  because  the  most  formal 
mode  of  imaginary  payment  was  adopted  when  the  money  was 
due  in  a  way  which  the  law  considered  as  especially  solemn. 
(Gai.  iii.  175.)  This  form  of  imaginary  payment  was  also  ap- 
plicable wherever  anything  certain  of  those  things  which  ^^pon- 
dere,  numero,  mensurdve  constant"  was  due. 

If  the  contract  had  been  made  *' verbis,*  the  debtor  asked 
the  creditor  if  he  held  what  was  due,  as  received,  "  Quod  ego 
tibi promisiy  habesne  acceptumf  "  The  creditor  answered  that 
he  did,  *'  Habeo"  The  creditor  was  said,  "  acceptum  /erre" 
and  the  process  was  called  *' acceptilatio"     (See  next  paragr.) 

If  the  contract  had  been  made  "  Uteris"  the  debtor  probably 
entered  on  his  tabula  the  expenditure  {expensilatio)  of  the 
sum  due,  with  the  consent  of  the  creditor,  but  we  cannot  learn 
anything  from  Gaius  on  the  subject. 

If  the  contract  had  been  made  re,  the  mere  return  of  the 
thing  was  a  sufficient  sign  that  the  contract  was  at  an  end. 
There  was  a  visible  act,  and  the  whole  object  of  the  forms  by 
which  contracts  were  made  and  dissolved,  was  to  substitute  visi- 
ble acts  for  mere  expressions  of  consent.  Where  the  contract, 
as  belonging  to  the  jus  gentium,  could  be  made  merely  by 
consent,  it  could  also  be  dissolved.     (See  paragr*  4.) 
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1.  Item  per  aceeptilationem  toUi- 
tur  obligatio.  Est  autem  acceptilatio 
ixnaginaria  solutio:  quod  enim  ex 
Terborom  obligatione  Titio  debetur, 
id  si  Telit  Titius  remittere,  potent  sic 
fieri  at  patiatur  hieo  verba  debitorem 
dicere,  Quod  ego  tibi  promisi  ha- 
besne  acceptum?  et  Titius  respon- 
deat, Habeo.  Sed  et  Greece  potest 
acceptum  fieri,  dummodo  sic  fiat  ut 
Ijatinis  verbis  solet:  ^x^ff  \a^y 
fhfvapta  T6<ra ;  €x»  Xa^y,  Quo 
genere,  ut  diximus,  tantum  e»  sol- 
vontur  obligationes  que  ex  verbis 
eonsistunt,  non  etiam  cseterse:  con- 
sentaneum  enim  visum  est,  verbis 
factam  obligationem  aliis  posse  ver- 
bis dissolvi.  Sed  et  id  quod  alia  ex 
causa  debetur,  potest  in  stipulatio- 
nem  deduci  et  per  aceeptilationem 
dissolvi.  Sicut  autem  quod  debetur, 
pro  parte  recte  solvitur,  iia  in  partem 
debit!  accepdlatio  fieri  potest 


1.  An  obligation  is  also  fineed  by 
acceptilation.  This  is  an  imaginary 
payment,  for  if  Titius  wishes  to  remit 
payment  of  that  which  is  due  to  him 
by  a  verbal  contract,  he  can  do  so  by 
permitting  the  debtor  to  put  to  him 
the  following  question,  *'  Bo  yon  ac- 
knowledge to  have  received  that 
which  I  promised  you?'*  Titius  then 
answering,  '*I  do."  The  acknow- 
ledgment may  also  be  made  in  cor- 
responding Greek  words.  ?;(€tf  Xaj8a>y 
drjvapia  T6<ra ;  ?x^  Xa/3^v.  In  this 
way  verbal  contracts  are  dissolved, 
but  not  contracts  made  in  other  ways : 
it  seemed  natural  that  an  obligation 
formed  by  words  should  be  dissolved 
by  words;  but  anything  due  by  any 
,  other  kind  of  contract  may  be  made 
the  subject  of  a  stipulation,  and  the 
debtor  be  freed  by  acceptilation.  And 
as  part  of  a  debt  may  be  paid,  so  ac- 
ceptilation may  be  made  of  a  part 
only. 

Gai.  iii.  169,  170.  172 ;  D.  xlvi.  4.  8.  4 ;  D.  xlvi.  4.  9. 

Properly  the  acceptilatio  only  operated  as  a  release  when 
the  contract  had  been  made  verbis,  but  it  was  held,  in  all  cases, 
to  contain  by  implication  a  pact  or  agreement  not  to  sue,  and, 
therefore,  an  exceptio  could  be  grounded  on  it  to  repel  the 
creditor  who  had  entered  into  it.  Si  acceptilatio  inutilis  fuit, 
tacita  pactione  id  acturus  videtur,  ne  peteretur.  (D.  ii.  14. 
27.  9.)  The  jurists,  however,  found  a  means  of  making  the 
acceptilatio  extend  to  every  kind  of  contract.  It  was  looked 
on  as  a  stipulation  which  operated  as  a  novation  of  the  old 
contract,  that  is,  which  did  away  with  the  former  contract,  and 
substituted  a  new  one  in  its  place. 


2.  Est  prodita  stipulatio  qnse  vulgo 
Aquiliana  appellatur,  per  quam  sti- 
pulationem  contingit  ut  omnium  re- 
rum  obligatio  in  stipulatum  dedu- 
catur,  et  ea  per  aceeptilationem  tol- 
latur ;  stipulatio  enim  Aquiliana  novat 
omnes  obligationes,  et  a  Gallo  Aquilio 
ita  composita  est:  **  Quicquid  te  mihi 
ex  quacumque  causa  dare  facere  opor- 
tet  oportebit,  preesens  in  diemve, 
quarumque  rerum  mihi  tecum  actio, 
quieqne  adversus  te  peUtio  vel  ad- 
versus  te  persecutio  est  eritve,  quodve 
tu  meum  babes,  tenes  possidesve, 
dolove  malo  fecisti  qnominus  poesi- 
deas:  quanti  qtueque  earom  rerum 


2.  A  stipulation  has  been  invented, 
commonly  called  the  Aquilian,  by 
which  every  obligation,  whatever  may 
be  the  thing  it  concerns,  is  put  into 
the  form  of  a  stipulation,  and  after- 
wards dissolved  by  acceptilation. 
This  Aquilian  stipulation  effects  a 
novation  of  all  obligations,  and  was 
framed  in  the  following  terms  by 
Gallus  Aquilius: — ^**  *  Whatever  for 
any  cause  you  are  or  shall  be  bound  to 
give  to  or  do  for  me,  either  now  or 
at  a  future  day,  everything  for  which 
I  have  or  shall  have  against  you, 
actions,  personal  or  real,  or  right  to 
have  recourse  to  the  exlraordinariaju- 
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res  exit,  tantam  pecnniam  daii  stipu-  dicta  of  the  magistrate;  evexything 
latus  est  Aulus  Agerius;  spopondit  of  mine  which  you  have,  hold,  or 
Numerius  Negidius.  Item  ex  diverso  possess,  or  whioh  you  only  do  not 
Numerius  Negidius  interrogavit  Au-  possess  through  some  wilful  fault  of 
lum  Ageiium :  Quicquid  tibi  hodiemo  your  own,  whatever  shall  be  the  value 
die  per  Aquilianam  sUpulationem  of  all  these  things,'  so  much  Aulus 
spopondi,  id  omne  habesne  accep-  Agerius  stipulated  should  be  given  him 
turn  ?  respondit  Aulus  Agerius :  Ha-  in  money,  and  Numerius  Negidius  en- 
beo,  acceptumque  tuli."  gaged  to  give  it;  on  the  other  hand, 

Numerius  Negidius  put  to  Aulus  Age- 
rius the  question,  *all  that  I  have 
promised  you  to-day  by  the  Aquilian 
stipulation,  do  you  acknowledge  it  as 
received?'  and  Aulus  Agerius  an- 
swered that  he  did  acknowledge  iL" 

D.  ii.  15.  4;  D.  xlvi.  4  18.1. 

This  AquiliuB  Gallus  was  the  friend  of  Cicero,  whose  col- 
league he  was  in  the  preetorship.  (b.c.  66.)  He  was  the  pupil 
of  Mucius,  and  the  teacher  of  Sulpicius,  and  is  mentioned  in 
the  Digest  (i.  2.  2.  42)  as  of  great  authority  with  the  people. 
He  is  said  to  have  devised  a  means  hy  which  posthumi  sui 
might  be  instituted  (D.  xxviii.  2.  29) ;  and  Cicero  informs  us 
that  he  was  also  the  author  of  certain  formul®  in  the  actions 
of  theft.     {De  Of,  iii.  14.) 

We  may  remark  with  what  care  and  forethought  Aquilius 
Gallus  has  made  his  formula  applicable  to  all  possible  cases. 
"  Causa  "  is  the  generical  expression.  *'  Oportety  oportebit " 
embrace  the  present  and  the  future.  ^^  Prasens  in  diemve" 
(most  texts  add,  *' aut  sub  conditione")  refer  to  what  are 
termed  the  •' modalities "  to  which  contracts  are  liable.  *^ Actio" 
is  the  ^^  actio  in  personam;'*  **petitio"  is  the  *'  actio  in  rem;" 
"  persecutio  "  is  the  extraordinary  proceeding  before  a  magis- 
trate ;  "  habes  "  refers  to  **  vindicatio ; "  "  tenes  "  to  physical 
detention;  ^' possides"  to  civil  possession.  The  expression, 
**  dolove  mala  fecisti  quominus  possideas  '*  was  added  to  ex- 
press the  obligation  which  bound  a  person  who  had  fraudulently 
destroyed  a  thing  in  his  possession  to  prevent  the  owner 
reclaiming  it.  The  stipulatio  Aquiliana  was  equally  applicable 
if  the  object  was  to  effect  a  novation  intended  to  operate  as  the 
foundation  of  a  new  contract  to  be  fulfilled  by  the  parties,  as  of 
one  which  was  only  a  device  to  escape  from  a  legal  difficulty. 
(D.  ii.  16.  2.  and  9.  2.) 

3.  Frseterea  novatione  tollitur  obli-  8.  An  obligation  is  also  dissolved 

gatio,  veluti  si  id  quod  tu  Seio  de-  by  novation,  as  for  instance,  if  Seius 

beas,  a  Titio  dari  stipulatus  sit;  nam  stipulates  from  Titius  for  that  which 

interventu  novie  person»  nova  nasci-  is  due  to  Seius  from  you.    For  by 

tur  obligatio  et  prima  toUitur  trans-  the  intervention  of  a  new  debtor  a 

lata  in  posteriorem ;  adeo  ut  inter-  new  obligation  arises,  and  the  former 

dum,  licet  posterior  stipulatio  inutilis  obligation  is  extinguished  by  being 
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sit,  tamen  prima  noyatioms  jure  tol- 
latur,  veluti  si  id  quod  ta  Titio  de- 
bebas,  a  pupillo  sine  tutoris  auctori- 
tate  stipulatus  faerit  Quo  casu  res 
amittitur,  nam  et  prior  debitor  libe- 
ratur,  et  posterior  obligatio  nulla  est 
Non  idem  juris  est,  si  a  servo  quia 
fuerit  stipulatus;  nam  tunc  prior 
perinde  obligatus  manet,  ac  si  postea 
nullus  stipulatus  fuisset.  Sed  si 
eadem  persona  sit  a  qua  postea  sti- 
puleris,  ita  demum  novatio  fit,  si  quid 
in  posteriore  stipulatione  nori  sit, 
forte  si  conditio  aut  dies  aut  fidejus- 
sor acyiciatur  aut  detrahatur.  Quod 
autem  diximus,  si  conditio  a^jiciatur 
novationem  fieri,  sic  intelligi  oportet 
ut  ita  dioam  faetam  novationem  si 
conditio  extiterit:  alioquin  si  defe- 
cent,  durat  prior  obligatio.  Sed  cum 
hoc  quidem  inter  veteres  constabat, 
tunc  fieri  novationem  cum  novandi 
animoin  secundam  obligationem  itum 
fuerat ;  per  hoc  autem  dubium  erat, 
quando  novandi  animo  videretur  hoc 
fieri,  et  quasdam  de  hoc  prsesump- 
tiones  alii  in  aliis  casibus  introduce- 
bant.  Ideo  nostra  processit  consti- 
tutio  quse  apertissime  defioivit,  tunc 
solum  novationem  fieri  quotiens  hoc 
ipsum  inter  contrahentes  expressum 
fuerit,  quod  propter  novationem  pri- 
oris  obligationis  convenerunt;  alio- 
quin manere  et  pristinam  obligatio- 
nem, et  secundam  ei  accedere,  ut 
maneat  ex  utraque  causa  obligatio 
secundum  nostr»  constitutionis  defi- 
nitionem,  quam  licet  ex  ipsius  lec- 
tione  apertius  cognoscere. 


transferred  into  the  latter;  so  much 
so,  that  it  may  happen,  that  although 
the  latter  stipulation  is  void,  yet  the 
former,  by  the  effect  of  the  novation, 
ceases  to  exist;  as  for  instance,  if 
Titius  stipulates  from  a  pupil  not 
authorised  by  his  tutor,  for  a  debt 
due  to  Titius  from  you,  in  this  case 
TiUus  loses  his  whole  claim,  for  the 
first  debtor  is  freed,  and  the  second 
obligation  is  void.  But  the  case  is 
different,  if  it  is  a  slave  from  whom 
he  stipidates,  for  then  the  original 
debtor  remains  bound  as  if  the  sub- 
sequent stipulation  had  never  been 
made.  But  if  it  is  the  original  debtor 
himself  from  whom  you  make  the 
second  stipulation,  there  will  be  no 
novation,  unless  the  subsequent  sti- 
pulation contain  something  new,  as 
for  instance,  the  addition  or  suppres- 
sion of  a  condition,  a  term,  or  a 
surety.  In  saying  that  if  a  condition 
be  added  there  is  a  novation,  we  must 
be  understood  to  mean  that  the  nova- 
tion will  take  place  if  the  condition 
be  accomplished,  but  that  if  it  be  not 
accomplished,  the  former  obligation 
remains  binding.  The  ancients  were 
of  opinion  that  the  novation  only 
took  place  when  the  second  obliga- 
tion was  entered  into  for  the  pur- 
pose of  making  the  novation,  and 
doubts  consequently  arose  as  to  the 
existence  of  this  intention,  and  dif- 
ferent presumptions  were  laid  down 
by  those  who  treated  the  subject  ac- 
cording to  the  different  cases  they 
had  to  setUe.  In  consequence,  our 
constitution  was  published,  in  which 
it  was  clearly  decided  that  novation 
shall  only  take  place  when  the  con- 
tracting parties  have  expressly  de- 
clared that  their  object  in  making  the 
new  contract  is  to  extinguish  the  old 
one ;  otherwise,  the  former  obligation 
will  remain  binding,  while  the  second 
is  added  to  it,  so  that  each  contract 
win  give  rise  to  an  obligation  still  in 
force,  according  to  the  provisions  of 
our  constitution,  which  may  be  more 
fully  learnt  by  reading  the  constitu- 
tion itself. 

Gat.  iii.  176, 177.  179 ;  D.  xlvi.  2.  6.  8.  1  and  foU. ;  C.  vui.  41.  8. 

Novation  is  the  dissolution  of  one  obligation  by  the  formation 
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of  another.  Ulpian  eays,  **  Novatio  estprioria  debiti  in  aliam 
obligationem  transfusio  atque  translaiio:  hoc  est,  cum  ex 
prtBcedente  causa  ita  nova  constiiuatur,  ut  prior  perimatur. 
Novatio  enim  a  novo  nomen  accepit,  et  a  nova  ohligatione" 
(D.  xlvi.  2.  1.) 

Although  every  kind  of  contract  could  be  superseded  by  a 
novation,  it  was  not  every  kind  of  contract  that  could  supersede 
a  contract  already  existLng.  We  may,  in  fact,  say  that  it  was 
necessary  that  the  new  contract  should  be  a  stipulation.  No 
other  mode  of  contracting  was  solemn  enough,  in  the  eyes  of 
the  law,  to  blot  out  an  existing  contract. 

It  was  necessary  that  the  obligation  superseded  should  be 
existing  at  the  time ;  but  whether  it  were  civil,  praetorian,  or 
natural,  was  immaterial.  (D.  xlvi.  2.  1,  2.)  And  it  was  also 
necessary  that  the  stipulation  which  superseded  it  should  be 
binding,  either  civilly  or  naturally.  In  the  text  we  have  two 
instances  of  contracts  which  are  not  binding,  owing  to  the  in- 
capacity of  the  parties,  one  made  with  a  pupil,  and  one  with  a 
slave,  and  a  distinction  is  drawn  between  them.  The  stipulation 
made  with  the  pupil  is  a  stipulation,  though  only  one  binding 
naturally:  the  pupil  is  a  Roman  citizen,  and  can  pronounce  the 
word  spondeo :  but  a  stipulation  made  with  a  slave,  except 
when  the  slave  speaks. merely  as  the  mouthpiece  of  his  master» 
is  no  stipulation  at  all.  The  slave  cannot  use  the  words  of  the 
formulary.  There  is  no  contract  verbis  to  supersede  the  exist- 
ing obligation. 

If  the  original  contract  was  conditional,  it  was  necessary  that 
the  new  one  should  be  so  also.  If  the  condition  failed,  the 
original  contract  would  be  thereby  done  away  with,  and  the 
new  contract  would  have  nothing  to  rest  on.  For  although  it 
was  superseded,  yet,  by  a  subtlety  of  law,  the  original  contract 
was  still  supposed  to  exist  as  a  basis  for  the  new.  (D.  xlvi.  2. 
8.  1.  14.) 

By  a  novation  a  new  debtor  might  be  substituted,  even  with- 
out the  consent  of  the  original  debtor.  If  it  were  done  with 
the  consent  of  the  original  debtor,  the  new  debtor  was  termed 
delegatus,  and  the  process  delegatio.  If  it  were  done  without 
his  consent,  the  new  debtor  was  termed  the  expromissor,  and 
the  process,  expromissio ;  but  these  terms,  expromissor  and 
expromissioy  were  also  used  in  a  wider  sense,  as  implying  the 
new  debtor  generally,  without  implying  that  the  consent  of  the 
old  debtor  had  not  been  given  to  the  substitution.  (D.  xiii.  7. 
10.) 

Of  course,  if  both  parties  to  the  original  contract  were  will- 
ing, a  new  creditor  could  be  substituted  as  well  as  a  new  debtor, 
by  a  novation. 
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In  the  passage  of  Gaius  (ill.  177)  on  which  the  text  is  based, 
it  is  said  that  if  a  sponsor  were  added,  there  was  a  new  contract. 
This  was  because  a  sponsor  was  obliged  to  be  a  party  to  the 
same  contract  as  his  principal ;  and  so  after  the  principal  had 
made  his  contract,  no  sponsor  could  be  added  as  a  party  to  it; 
but  a  new  contract  was  necessary.  Sponsores  being  obsolete, 
Justinian  syAstitxiiQ^Jidejussory  iXihon^Jidejussores  could  be 
added  at  any  time. 

If  the  original  contract  were  made  in  any  other  way  than  a 
stipulation,  it  could  be  superseded  by  a  stipulation  containing 
the  same  terms.  But  if  it  were  made  by  a  stipulation,  then, 
unless  some  alteration  were  made  in  it,  the  new  stipulation 
would  be,  in  fact,  the  old  one,  and  there  could  be  no  novatio, 
unless  some  new  term  were  added. 

It  was  often  very  difficult,  when  parties  to  an  existing  con- 
tract made  another,  to  decide  whether  the  first  was  to  be  con- 
sidered abrogated.  This  was  a  question  of  intention ;  but  it 
was  not  easy,  in  many  cases,  to  say  what  the  intention  was. 
Justinian,  therefore,  here  decides  that  it  should  be  necessary 
that  the  intention  should  be  expressed,  in  order  that  the  new 
contract  should  supersede  the  old. 

In  personal  actions  something  like  novation  took  place  at 
two  points  of  the  suit  (Gai,  iii.  180) — at  the  litis  conteatatio 
(see  Introd.  paragr.  107),  and  when  judgment  had  been  given. 
After  the  litis  contestation  the  plaintiff  could  sue  in  a  fresh 
action  on  what  was,  at  this  period  of  the  suit,  ascertained  to  be 
his  legal  position,  but  not  on  the  contract  itself.  After  judg- 
ment was  given,  he  could  sue  on  the  judgment.  But  all  the 
beneficial  accessories  of  the  original  contract  were  continued  on 
to  the  new — such,  for  instance,  as  pledges  given  in  security, 
and  so  this  juridical  novation  did  not,  like  novation  proper, 
quite  supersede  the  original  contract.     (D.  xlvi.  2.  29.) 

4.  Hoc  amplius,  ese   obligationes  4.   Those   obligations    which    are 

qnse  consensn  contrahuntur,  contraria  formed  by  consent  alone,    are  dis- 

yolantatedissolvantur;  namsiTitius  solved  by  the  expression  of  a  con- 

et  Seins  inter  se  consenserint,  nt  f^n-  trary  wish.    If  Titios  and  Seius  have 

dam  Toscalannm  emptmn  Seins  ha-  agreed  that  Seius  shall  purchase  an 

beret  centnm  anreomm,  deinde  re  estate  at  Tnscolum  for  a  hundred 

nondum  secuta,  id  est,  neque  pretio  auret,  and  then,  before  the  contract 

solnto  neque  fundo  tradito,  placueiit  has  been  executed,  that  is,  before  the 

inter  eos  ut  discederetur  ab  ea  emp-  price  has  been  paid,  or  delivery  made 

tione  et  venditione,  invicem  liberan-  of  the  estate,  they  agree  to  abandon 

tar.    Idem    est   in    conductione    et  the  agreement  for  the  sale,  they  are 

locatione,  et  in  omnibus  contractibus  mutually  freed  from  their  obligation, 

qui  ex  consensu  descendunt.  It  is  the  same  in  the  contract  of  let- 
ting to  hire,  and  in  all  other  contracts 

,  formed  by  consent  alone* 

K  K 
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D.  xlvi.  8.  80 ;  D.  xviii.  5.  5.  1. 

This  paragraph  must  be  understood  vnth  the  limitation  that 
the  contract  could  only  be  rescinded  integris  omnibus,  t .  e.  if 
each  party  could  possibly  be  placed  in  the  position  he  held  be- 
fore. The  text  rather  loosely  expresses  this, by  "re  nondum  ae- 
cuta"  If  all  things  were  not  integra,  but  the  parties  agreed  to 
restore  them,  this  would  be  a  new  contract,  extinguishing  the 
old  contract  by  novation,  not  an  extinction  of  the  contract  by 
mere  consent. 

There  were  other  modes  by  which  a  contract  was  dissolyed, 
as,  if  the  subject  of  the  contract  being  a  thing'*certain  perished 
without  the  fault  of  any  party,  or  if  the  qualities  of  debtor 
and  creditor  were  united  in  the  same  person,  as,  for  instance,  if 
the  debtor  became  heir  of  the  creditor,  which  is  termed  confu- 
sio,  or  if  one  debt  was  set  off  against  another  {compensatio), 
which,  however,  if  the  actions  proper  to  the  contract  were  ac- 
tions stricti  jurisy  would  only  give  rise  to  an  exception,  and 
not  to  an  extinction  of  the  contract:  in  actions  bofUB  Jidei, 
where  equitable  grounds  of  defence  need  not  be  stated  in  the 
formula,  the  compensatio  would  be  necessarily  taken  notice  of, 
and  in  such  cases  the  contract  may  be  said  to  have  been  really 
put  an  end  to  by  the  compensatio.  And  there  were  also  many 
other  things  which,  although  they  left  the  contract  still  subsist- 
ing, prevented  an  action  being  brought  on  it.  These  will  be 
treated  of  in  the  next  Book  under  the  head  of  Exceptions. 


LIBEE    QUAETUS. 


Tit.  I.    DE  OBLIGATIONIBUS  QTJM  EX  DELICTO 
NASCUNTUB. 


Gam  expositum  sit  superiore  llbro  Aa   we  haye  treated  in  the  pre- 

de  obligationibus  ex  contractu  et  ceding  Book  of  obligations  arising 
quasi  ex  contractu,  seqnitur  ut  de  ex  cantractu  and  qucui  ex  contraetUj 
obligationibus  ex  maleficio  dispicia-  we  have  now  to  inquire  into  obli- 
tnus.  Sed  ills  quidem,  ut  suo  loco  gations  arising  ex  maleficio.  Of  the 
tradidimus,  in  quatuor  genera  divi-  obligations  treated  of  in  the  last 
duntur:  hse  vero  xmius  generis  sunt;  Book,  there  were,  as  we  have  said, 
nam  omnes  ex  re  nascuntur,  id  est,  four  kinds ;  of  those  we  are  now  to 
ex  ipso  maleficio,  veluti  ex  furto  aut  treat  of,  there  is  but  one  kind,  for 
rapina  aut  damno  aut  iiguria.  they  all   arise  from  the  thing,  that 

is,  from  the  delict,  as,  for  example, 
from  theft,  from  robbery,  or  damage, 
or  icgury. 

GALiii.  182;  D.xUv.'7.4. 

This  part  of  the  Institutes  only  treats  of  delicia  so  far  as 
they  produce  obligations  and  are  the  grounds  of  private  actions. 
It  is  not  the  evil  intent  which  makes  an  act  a  delict.  Many 
acts  done  v?ith  evil  intent  are  excluded,  many  done  without  are 
included  in  the  number.  Those  acts  only  were  delicts  which 
had  been  characterised  and  provided  against  as  such  by  the 
ancient  civil  legislation,  and  to  which  a  particular  action  was 
attached.  (See  Introd.  paragr.  89.)  In  this  and  the  three 
following  Titles  we  have  the  four  principal  kinds  of  delicts 
treated  of,  viz.  furtum,  vi  bona  rapta^  damni  injuriay  and 
injuria. 

All  the  obligations  attached  to  delicts  are  said  in  the  text 
naaci  e  re^  i,  e,  from  the  evil  act  or  thing  done  ex  ipso  malqficio, 
to  contrast  them  with  the  various  modes  in  which  obligations 
e  contractu  are  formed. 

Ut  de  obligationibus  ex  malejicio  dispiciamus.  Many 
editions  read,  ut  de  obligationibus  ex  maleficio,  et  quasi  ex 
ma^ficio  dispiciamus. 

KK  ^ 
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1.  Furtum  est  contrectatio  rei  1.  Theft  is  'the  fhradnlent  deal- 
frandulosa,  vel  ipsius  rei,  vel  etiam  ing  with  a  thing  itself,  with  its  use, 
nsus  ejus  possessionisve :  quod  lege  or  its  possession ;  an  act  which  is 
naturali  prohihitum  est  achmttere.  prohibited  by  natural  law. 

D.  xlvii.  2. 1.  3. 

The  definition  of  theft  includes  the  tenn  contrectatio  rei, 
to  show  that  evil  intent  is  not  sufficient ;  there  must  be  an 
actual  touching  or  seizing  of  the  thing :  fraudulosay  to  show 
that  the  thing  must  be  seized  with  evil  intent,  and  rei^  usus, 
possessioniSy  to  show  the  different  interests  in  a  thing  that 
might  be  the  subject  of  theft.  It  might  seem  that  it  would 
have  made  the  definition  more  complete  to  have  said  contrec- 
tatio rei  aliena.  Perhaps  the  word  aliena  was  left  out  because 
it  was  quite  possible  that  the  dominus  or  real  owner  of  a  thing 
should  commit  a  theft  in  taking  it  from  the  possessor,  as,  for 
instance,  in  the  case  of  a  debtor  stealing  a  thing  given  in 
pledge;  and  yet  the  res  was  scarcely  aliena  to  the  dominus. 

Many  texts,  after  the  words  contrectatio  fraudulosa,  add 
lucri  faciendi gratia,  i.e.  with  a  design  to  profit  by  the  act, 
whether  the  profit  be  that  of  gaining  a  benefit  for  one's  self,  or 
that  of  inflicting  an  injury  on  another.  These  words  are  found 
in  the  passage  of  the  Digest  (xlvii.  2.  1.  8),  from  which  this  de- 
finition of  theft  is  taken,  but  the  authority  of  the  manuscripts 
seems  against  admitting  them  here. 

Only  things  moveable  could  be  the  subject  of  theft.  (D. 
xlvii.  2.  ^6.) 

2.  Furtum  autem  vel  a  furvo,  id  2.  The  word  fiaium  oomes  dther 
est  nigro,  dictum  est,  quod  clam  et  from  ^unwrn,  which  means  **  black," 
obscure  fit,  et  plerumque  nocte ;  vel  because  it  is  committed  secretlj,  and 
a  fraude,  vel  a  ferendo,  id  est  aufe-  often  in  the  night;  or  from  Jrau»  : 
rendo,  vel  a  GrsBco  sermone,  qui  or  from  ferret  that  is,  "  taking  away,*' 
^pas  appellant  ftires.  Imo  et  or  from  the  Greek  word  ^»p,  mean- 
Grseci  ajr6  rov  ^ptpup  ^opac  dixe-  inR  a  thief,  which  again  comes  from 
runt  ^/Mfty»  to  cany  away. 

D.  ilviL  2. 1. 

3.  Fnrtomm  autem  genera  duo  3.  Of  theft  there  are  two  kinds, 
sunt,  manifestum  et  nee  manifestum ;  theft  manifest  and  theft  not  mani- 
nam  conceptum  et  oblatum  species  fest;  for  the  thefts  termed  coneep- 
potius  actionis  sunt  furto  cohserentes,  turn  and  oblatum  are  rather  kinds  of 
quam  genera  ftirtorum,  sicut  inferius  actions  attaching  to  theft  than  kinds 
apparebit  Manifestus  fur  est,  quern  of  theft,  as  wiU  appear  below.  A 
Grseci /it*  a^o^<&p^appeUant,  nee  so-  manifest  thief  is  one  whom  the 
lum  is  qui  in  furto  deprehenditur,  sed  Greeks  term  «r'  avro^p^,  being  not 
etiam  is  qui  eo  loco  deprehenditur  only  one  taken  in  the  fact,  but  also 
quo  fit:  veluti  qtd  in  dome  furtum  one  taken  in  the  place  where  the 
fecit,  et  nondum  egressus  januam  de-  theft  is  committed;  as,  for  example, 
prehensus  fuerit;  et  qui  in  oliveto  before  he  has  passed  through  the 
oUvarum  aut  in  vineto  uvarum  fur-  door  of  the  house  where  he  baa  ooiv 
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torn  fecit,  qnftmdia  in  oliveto  aat 
irineto  ftir  deprehensus  sit  lino  nl- 
terioa  furtom  manifestum  extenden- 
dum  est,  quamdin  earn  rem  fur 
tenens  Tisos  yel  deprehensus  fiierit, 
give  in  publico  sive  in  private,  yel  a 
domino  yel  ab  alio,  antequam  eo  per- 
venerit  quo  preferre  ao  deponere  rem 
deetinasset ;  sed  si  pertnUt  quo  desti- 
navit,  tametsi  deprehendatur  emn  re 
furtiva,  non  est  manifestos  far.  Neo 
manifestam  ftirtam  qnid  sit,  ex  iis 
qoA  diximas  intelUg^tor ;  nam  quod 
manifeetom  non  est,  id  scilicet  nee 
manifisetam  est 


mitted  a  theft,  or  in  a  field  of  olives, 
or  a  vineyard  where  he  has  been 
stealing.  We  most  also  extend  mani- 
fest theft  to  the  case  of  a  thief  seen 
or  seized  by  the  owner  or  any  one 
else  in  a  public  or  private  place, 
while  still  holding  the  thing  he  has 
stolen,  before  he  has  reached  the 
place  where  he  meant  to  take  and 
deposit  it  But  if  he  once  reaches 
his  destination,  although  he  is  after- 
wards taken  with  the  thing  stolen 
on  him,  he  is  not  a  manifest  thief. 
What  we  mean  by  a  not  manifest 
thief  may  be  gathered  from  what  we 
have  said,  for  a  theft  which  is  not  a 
manifest  theft  is  a  not  manifest 
theft 


Gai.  iii.  188-185 ;  D.  xlvii  2.  3 ;  D.  xlvii.  2.  5,  pr.  and  1. 

The  distinction  between  furtum  manifestum  and  nee  mani- 
festum is  found  in  the  law  of  the  Twelve  Tables,  which  affixed 
to  a  furtum  manifestum  the  penalty  of  death  if  committed  by 
a  slave,  and  the  penalty  of  being  given  over  as  a  slave  to  the 
person  injured  if  committed  by  a  freeman ;  and  attached  to  a 
furtum  nee  manifestum  the  penalty  of  double  the  value  of  the 
thing  stolen,  whether  committed  by  a  freeman  or  a  slave.  The 
preetor  retained  the  penalty  fixed  in  the  latter  case,  but  in  the 
former  altered  the  penalty  to  the  payment  of  four  times  the 
value  of  the  thing  stolen,  whether  the  theft  was  committed  by 
a  slave  or  a  freeman.     (Gai.  iii.  189.) 

Gains  tells  us  that  the  jurists  were  divided  on  the  point  of 
what  it  was  that  constituted  a  furtum  manifestum;  some 
thinking  the  thief  must  be  taken  in  the  act,  some  that  he  need 
only  be  taken  on  the  spot,  some  that  he  need  only  be  taken 
with  the  thing  stolen  on  him  before  he  had  transported  it  to  its 
destination  (Uiis  is  the  opinion  received  in  the  text),  and  some 
that  time  and  place  were  immaterial  so  that  he  were  taken  with 
the  thing  stolen  on  him.     (Gai.  iii.  184.) 

4.  Conceptmn  itirtnm  dicitur,  cum 
apnd  aUquem  testibus  pnesentibus 
ftutiva  res  quaesita  et  inventa  sit; 
nam  in  eum  propria  actio  constituta 
est,  quamvis  fiur  non  sit,  que  appel- 
latur  concepti.  Oblatum  ftirtum 
dicitur,  cum  res  fturtiva  ab  aliqno  tibi 
oblata  sit,  eaque  apnd  te  concepta  sit, 
ntique  si  ea  mente  tibi  data  fuerit,  ut 
apud  te  potius  quam  apud  eum  qui 
dedit,  conciperetnr ;  nam  tibi  apud 
qnem  concepta  sit,  propria  adversus 


4.  There  is  what  is  termed  cofi- 
ceptum  /urtum,  when  a  thing  stolen 
has  been  sought  and  found  in  the 
presence  of  witnesses  in  any  one's 
house,  for,  although  this  person  may 
not  be  the  actual  thief^  he  is  liable 
to  a  special  action  termed  concepti. 
There  is  what  is  termed  furtum  ob- 
latum^ if  a  thing  stolen  has  been 
placed  in  your  hands  and  then  seized 
in  your  house ;  that  is,  if  the  person 
who  placed  it  in  your  hands  did  so, 
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earn  qui  obtolit,  qnamvis  ftor  non  sit, 
constitnta  est  actio  quee  appeUator 
oblati.  Est  etiazn  prohibiti  furti 
actio  adversns  enm,  qui  fiirtam 
qnierere  testibus  praBsenUbos  volen- 
tem  prohibucrit  Prsterea  poena 
coDstituitor  edicto  prsetoris  per  ac- 
tionem furti  non  exhibiti,  adversns 
earn  qui  fhrtlvam  rem  apud  se  queesi- 
tam  et  inventam  non  exbibuit  Sed 
h8e  actiones,  id  est,  concepti  et  ob- 
lati et  fturti  prohibiti,  neo  non  furti 
non  ezhibiti,  in  desuetudinem  abie- 
mnt :  cum  enim  requisitio  rei  furtive 
hodie  secundum  veterem  observa- 
tionem  non  fit,  merito  ex  conse- 
quentia  etiam  preefatae  actiones  ab 
usu  oommuni  recesserunt,  cum  mani- 
festissimum  est,  quod  omnes  qui 
scientes  rem  fiirtivam  suscepetint  et 
celaverint^  furti  neo  manifesti  obnozii 
sunt 


that  it  might  be  found  rather  in  your 
house  than  in  his.  For  you,  in 
whose  house  it  had  been  seized, 
would  have  against  him  who  placed 
it  in  your  hands,  although  he  weaee 
not  the  actual  thief,  a  special  action 
termed  cbkUL  There  is  also  the 
action  prohibiti  Jvrii  against  a  person 
who  prevents  another  who  wishes  to 
seek  for  a  thing  stolen  in  the  pre- 
sence of  witnesses ;  there  is,  too,  by 
means  of  the  action /iiffi  non  exhihiiif 
a  penalty  provided  by  the  edict  of  the 
pretor  against  a  person  who  has  not 
produced  a  thing  stolen  which  has 
been  searched  for  and  found  in  his 
possession.  But  these  actions,  con- 
cepti,  oblaiif  furti,  prohibiti,  and/urli 
non  exhibitif  have  fallen  into  disuse  ; 
for  search  for  things  stolen  is  not 
now  made  according  to  the  andent 
practice,  and  therefore  these  actions 
have  naturally  ceased  to  be  in  use,  as 
all  who  knowingly  have  received  and 
oonoealed  a  thing  stolen  are  liable 
to  the  action  furti  nee  manifesti, 

Gai.  iii.  186-188. 

To  the/urtum  conceptum  and  Xhefurtum  ohlatum  a  penalty 
of  triple  the  value  of  the  thing  stolen  was  affixed  by  the  Twelve 
Tables.  To  Xhefurtum  prohibitum^  not  noticed  in  the  Twelve 
Tables,  a  penalty  of  quadruple  the  value  was  affixed  by  the 
praetor.  (Gai.  iii.  192.)  The  Twelve  Tables  noticed  a  kind 
oi  furtum  conceptum  of  which  no  mention  is  made  here;  it 
was  called  furtum  lance  licioque  conceptum.  The  searcher 
entered  the  house  of  the  supposed  receiver,  having  nothing  on 
his  person  but  a  cincture  {licium)  round  his  waist,  and  a  plate 
{lanx)  which  he  held  with  both  his  hands,  so  that  there  could 
be  no  suspicion  that  he  had  brought  in  with  him  the  thing 
supposed  to  be  stolen.  If  he  then  found  the  thing  in  the  house, 
the  receiver  was  punished  as  if  he  had  committed  a  furtum 
manifestum.  (Gai.  iii.  192.)  This  mode  of  search  and  the 
action  founded  on  it  were  suppressed  by  the  lex  JEhutia. 
(AuL.  Gell.  Noct.  Att,  xvi.  10.)  The  actions/«r^j  concepti, 
oblati,  andprohibiti,  were  still  in  use  in  the  time  of  Gains. 


5.  FoBua  manifesti  fiirti,  quadrupli 
est,  tam  ex  servi  quam  ex  liberi  per- 
sona ;  neo  manifesti,  dupli. 


5.  The  penalty  for  manifest  theft 
is  quadruple  the  value  of  the  thing 
stolen,  whether  the  thief  be  a  slave 
or  a  freeman ;  that  for  theft  not  ma- 
nifest is  double. 


Gai.  iii.  189, 190. 
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6.  FuTtum  antem  fit  non  solum 
cum  quia  intercipiendi  cansa  rem 
alienam  amovet,  sed  generaliter  cum 
quia  alienam  rem  invito  domino  con- 
treetat.  Itaque,  sive  creditor  pignore, 
BiTe  is  apnd  quem  res  deposita  est, 
ea  re  utatur,  sive  is  qui  rem  uten- 
dam  aecepit,  in  alium  usum  eam 
transferat  qnam  ecgus  gratia  ei  data 
eat,  fortum  oommittit :  veluti,  si  quis 
argentum  utendum  acceperit  quasi 
amicos  ad  ocenam  invitaturus,  et  id 
peregxe  secum  talent,  ant  si  quis 
eqaom  gestandi  causa  conunodatum 
sibi  longius  aliquo  duzerit.  Quod 
yeteres  scripserunt  de  eo  qui  in  aciem 
equom  perduxisset 


Gai.  ui.  105, 196 

7.  Placuit  tamen  eos  qui  rebus 
oommodatis  aliter  uterentur  quam 
utendas  acceperint,  ita  furtum  com- 
mittere  si  se  intelligant  id  invito 
domino  facere,  eumque  si  intellexis- 
sit  non  permissurum,  at  si  permis- 
surum  credaot,  extra  crimen  videri: 
optima  sane  disdnctione,  quia  fur- 
tum sine  affectu  furandi  non  com- 
mittator. 


6.  It  is  theft,  not  only  when  any 
one  takes  away  a  thing  belonging 
to  another,  in  order  to  appropriate  it, 
but  generally  when  any  one  deals 
with  the  property  of  another  contrary 
to  the  wishes  of  its  owner.  Thus, 
if  the  creditor  uses  the  thing  pledged 
or  the  depositary  the  thing  depo- 
sited, or  the  usuary  employs  the 
thing  for  another  purpose  than  that 
for  which  it  is  given,  it  is  a  theft; 
for  example,  if  any  one  borrows 
plate  on  the  pretence  of  intending  to 
invite  friends  to  supper,  and  then 
carries  it  away  with  him  to  a  distance, 
or  if  any  one  borrows  a  horse,  as 
for  a  ride,  and  takes  it  much  farther 
than  suits  such  a  purpose,  or,  as  we 
find  supposed  in  the  writings  of  the 
ancients,  takes  it  into  battle. 

;  D.  xlvii.  2.  54. 

7.  A  person,  however,  who  borrows 
a  thing,  and  applies  it  to  a  purpose 
other  than  that  for  which  it  was  lent, 
only  commits  theft,  if  he  knows  that 
he  is  acting  against  the  wishes  of  the 
owner,  and  that  the  owner,  if  he 
were  informed,  would  not  permit  it ; 
for  if  he  really  thinks  the  owner 
would  permit  it,  he  does  not  commit 
a  crime ;  and  this  is  a  very  proper 
distinction,  for  there  is  no  theft  with- 
out the  intention  to  commit  theft 


Gal.  iii.  197  ;  D.  xli.  8.  87. 


'  8.  Sed  et  si  credat  aliquis  invito 
domino  se  rem  commodatam  sibi 
oontrectare,  domino  autem  volente  id 
flat,  didtur  furtum  non  fieri.  Unde 
illud  qussitum  est,  cum  Titius  ser- 
vum  Msevii  sollicitaverit  ut  quasdam 
res  domino  subriperet  et  ad  eum  per- 
ferret,  et  servus  id  ad  Msevium  per- 
tolerit;  Mevius  dum  vult  Titium  in 
ipso  delicto  deprehendere,  pexmiserit 
servo  quasdam  res  ad  eum  perferre, 
utrum  furti  an  servi  corrupt!  judicio 
teneatur  Titius,  an  neutro.  Et  cum 
nobis  super  hac  dubitatione  sugges- 
tum  est,  et  antiquorum  x>nidentium 
super  boo  altercationes  perspeximus, 
quibusdam  neque  furti  neque  servi 
corrupti  actiooem  prsestantibus,  qui- 
busdam furti  tantummodo.  Nos  hu- 
jnsmodi  ealliditati  obviam  euntes  per 


8.  And  even  if  the  borrower  thinks 
he  is  applying  the  thing  borrowed 
contrary  to  the  wishes  of  the  owner, 
yet  if  the  owner  as  a  matter  of  fact 
approves  of  the  application,  there  is, 
it  is  said,  no  theft  Whence  the 
following  question  arises  :  Titius  has 
urged  the  slave  of  Mevius  to  steal 
from  his  master  certain  things,  and 
to  bring  them  to  him ;  the  slave  in- 
forms his  master,  who,  wishing  to 
seize  Titius  in  the  act,  permits  his 
slave  to  take  certain  things  to  Titius ; 
is  Titius  liable  to  an  action  /uWt,  or 
to  one  tervi  corrupti,  or  to  neither? 
This  doubtful  question  was  submitted 
to  us,  and  we  examined  the  conflict- 
ing  opinions  of  the  ancient  jurists  on 
the  subject,  some  of  whom  thought 
Titius  was  liable  to  both  these  actions, 
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nostimm  deoisionem  sanzimns,  non 
Bolom  forti  actionem,  sed  et  servi 
comipti  contra  eum  dari.  licet  enim 
is  servus  deterior  a  sollicitatore  mi- 
nime  factos  est,  et  ideo  non  con- 
ouzTant  regolse  qnn  servi  cormpti 
actionem  introdacerent,  tamen  con- 
ailiom  oomiptoris  ad  pemiciem  pro- 
bitatis  seryi  introdactmn  est:  nt  sit 
ei  poenalis  actio  imposita,  tamqoam 
si  re  ipsa  foisset  servus  corruptns,  ne 
ex  hvgusmodi  impnnitate  et  in  aliom 
servmn  qcd  fiiciie  possit  oormmpi, 
tale  facinus  a  qoibosdam  perpetretur. 


while  othera  thought  he  was  only 
liable  to  the  action  of  theft;  and  to 
prevent  subtieties,  we  have  decided 
that  in  tiiis  case  both  these  actions 
may  be  brought.  For,  although  the 
slave  has  not  been  corrupted,  and  the 
case  does  not  seem  therefore  within 
the  rules  of  the  action  tervi  corrupHj 
yet  the  intention  to  corrupt  the  slave 
is  indisputable,  and  he  is  therefore  to 
be  punished  ezactiy  as  if  the  slave 
had  been  really  'corrupted,  lest  his 
impunity  should  incite  others  to  act 
in  the  same  criminal  way  towards  a 
slave  more  easy  to  corrupt. 

Gii.  iii.  198;  G.  vi.  2.  20. 

Was  the  slave  coiTupted  ?  No,  he  had  given  a  signal  proof 
of  his  fidelity.  Was  the  thing  stolen  ?  No,  the  owner  had 
consented  to  its  heing  taken.  Thus  had  reasoned  those  who 
refiised  either  action.  Justinian  avoids  these  subtleties,  and 
decides  that  crime  shall  at  any  rate  be  punished,  and  repara- 
tion be  made  for  a  wrongful  act. 


9.  Sometimes  there  may  be  a  theft 
of  free  persons,  as,  if  one  of  our  chU* 
dren  in  our  power  is  carried  away. 


9.  Interdum  etiam  liberorum  ho- 
minum  ftutum  fit,  veluti  si  quis  libe- 
rorum nostrorum  qui  in  potestate 
nostra  sit,  subreptus  fuerit 

Gai.  iii.  199. 

Oaius  adds,  as  an  example,  the  case  of  a  wife  in  manu  being 
stolen.  It  was  not  the  value  of  the  person  stolen  which  in  such 
cases  formed  the  measure  of  the  penalty,  for  the  value  of  a  firee 
person  was  inappreciable ;  but  it  was  the  loss  occasioned  by  the 
theft  to  the  person  in  whose  power  the  subject  of  the  theft  was. 

10.  AHquando  etiam  suob  rei  fur-  10.  A  man  may  even  commit  a 
tum  quisque  eommittit,  veluti  si  theft  of  his  own  property,  as,  if  a 
debitor  rem  quam  creditori  pignoris  debtor  takes  from  a  creditor  a  thing 
oausa  dedit,  subtraxerit  he  has  pledged  to  him. 

Gat.  iii.  200. 


11.  Interdum  frirti  tenetur  qui  ipse 
fnrtum  non  fecit,  qualis  est  ci:gus  ope 
consilio  furtum  factum  est  In  quo 
numero  est,  qui  tibi  nummos  excussit 
nt  alius  eos  raperet,  aut  tibi  obstitit 
ut  alius  rem  tuam  exoiperet,  aut  oves 
tuas  vel  boves  fugavit  ut  alius  eas 
caperet ;  et  hoc  veteres  soripsemnt  de 
eo  qui  panno  rubro  fugavit  armen- 
tum.  Sed  si  quid  eorum  per  lasci- 
viam,  et  non  data  opera  ut  furtum 
admitteretur,  factum  est^  in  factum 


11.  A  person  may  be  liable  to  an 
action  of  theft,  although  he  has  not 
himself  committed  a  theft,  as,  for  in- 
stance, a  person  who  has  lent  his  aid 
and  planned  the  crime.  Among  such 
is  one  who  makes  your  money  fall 
from  your  hand  that  another  may 
seize  upon  it;  or  has  placed  himself 
in  your  way  that  another  may  carry 
ofif  something  belonging  to  yon;  or 
has  driven  your  sheep  or  oxen  that 
another  may  make  away  with  Aem, 
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actio  dm  debet  At  nbi  ope  Mevii 
Titins  fnrtiim  fecerit,  ambo  Ami  te- 
sentnr.  Ope  consilio  ejus  qnoqne 
ftirtam  admitti  videtur,  qui  scalas 
forte  fenestris  supposnit,  ant  ipsas 
fenestras  vel  ostium  efiregit  nt  alius 
fnrtum  faceret;  quive  ferramenta  ad 
effiringendum,  aut  sealas  ut  fenestris 
supponerentur,  commodaverit,  sciens 
eiqus  gratia  commodaverit  Certe 
qui  nullam  opem  ad  furtum  facien- 
dum adhibuit,  sed'tantum  consilium 
dedit  atque  hortatus  est  ad  furtum 
Heiciendum,  non  tenetur  furti. 


or,  to  take  an  instance  given  by  the 
old  lawyers,  frightens  a  herd  with  a 
piece  of  scarlet  cloth.  But  if  such, 
acts  are  only  the  fruit  of  reckless 
folly,  with  no  design  of  assisting  in 
the  commission  of  a  theft,  the  proper 
action  is  one  in  factum,  Butif  Mffiviua 
assists  Titius  to  commit  a  robbeiy, 
both  are  liable  to  an  action  of  theft 
A  person,  again,  assists  in  a  theit 
who  places  ladders  under  a  window, 
or  breaks  a  window  or  a  door,  that 
another  may  commit  a  theft ;  or  who 
lends  tools  to  break  a  door,  or  ladders 
to  place  under  a  window,  knowing 
the  purpose  to  which  they  are  to  be 
applied.  But  a  person  who  does  not 
actually  assist,  but  only  advises  and 
urges  the  commission  of  a  theft,  is 
not  liable  to  an  action  of  theft 


Gai.  iii.  202  ;  D.  zlvii.  d.  54.  4;  D.  zlvii.  2.  36. 


12.  Hi  qui  in  parentium  vel  domi- 
norum  potestate  sunt,  si  rem  eis  sub- 
ripiant,  furtum  quidem  illis  faciunt, 
et  res  in  furtivam  causam  cadit,  nee 
ob  id  ab  ullo  usucapi  potest  ante- 
quam  in  domini  potestatem  reverta- 
tur:  sed  fbrti  actio  non  nascitur,  quia 
nee  ex  alia  ulla  causa  potest  inter 
eos  actio  nasci.  Si  vero  ope  consilio 
alterins  furtum  factum  fuerit,  quia 
ntique  furtum  committitur,  conveni- 
enter  ille  furti  tenetur,  quia  verum 
est  ope  consilio  ejus  furtum  factum 


D.xlvii.  2. 17; 

13.  Furti  autem  actio  ei  competit 
otgus  interest  rem  salvam  esse,  licet 
dominus  non  sit  Itaque  nee  domino 
aliter  competit,  quam  si  ejus  intersit 
rem  non  perire. 


12.  Those  who  are  in  the  power  of 
a  parent  or  master,  if  they  steal  any- 
thing belonging  to  the  person  in 
whose  power  they  are,  commit  a 
theft  The  thing  stolen,  in  such  a 
case,  is  considered  to  be  fitriiva,  and 
therefore  no  right  in  it  can  be  ac- 
quired by  usucapion  before  it  has 
returned  into  the  hands  of  the  owner, 
but  no  action  of  theft  can  be  brought, 
because  the  relation  of  the  parties  is 
such,  that  no  action  whatever  can 
arise  between  them.  But  if  the  theft 
has  been  committed  by  the  assbtance 
and  advice  of  another,  as  a  theft  is 
actuaUy  committed,  tlds  person  will 
be  subject  to  the  action  of  theft,  as 
a  theft  is  undoubtedly  committed 
through  his  means. 

D.  zlvii.  2.  36. 1. 

13.  An  action  of  theft  may  be 
brought  by  any  one  who  is  interested 
in  the  safety  of  the  thing,  although 
he  is  not  the  owner;  and  the  pro- 
prietor, consequentiy,  cannot  bring 
this  action  unless  he  is  interested  in 
the  thing  not  perishing. 


Gai.  iii.  203. 


The  right  to  hring  the  actio  furti  may  helong  to  several 
persons  at  the  same  time.  For  instance^  both  the  owner  and 
the  nsnfractuary  had  sufficient  interest  in  the  thing  to  support 
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an  acdon.  Bat  mere  interest  in  a  thing  was  not  sufficient 
unless  the  thing  had  been  delivered  to^  and  was  or  had  been  in 
the  possession  of  the  plaintiff.  A  person,  for  instance,  to  whom 
a  thing  was  due  by  stipulation  could  not  bring  an  "  actio  furtt* 
if  the  thing  were  stolen ;  he  could  only  compel  the  actual  owner 
to  allow  him  to  bring  an  actio  furti  in  the  owner  s  name.  (D. 
xlvii.  2.  13.) 


14.  Undo  constat  creditorem  de 
pignore  subrepto  furti  actione  agere 
posse,  etiamsi  idonenm  debitorem 
habeat,  quia  expedit  ei  pignori  potius 
incumbore  quam  in  personam  agere: 
adeo  quidem  at,  quaniTis  ipse  debitor 
earn  rem  subripuerit,  nihilominns 
creditor!  competit  actio  fturti 


14.  Hence,  a  creditor  may  bring 
ibis  action  if  a  thing  pledged  to  him 
is  stolen,  although  his  debtor  is  sol- 
vent, because  it  may  be  more  advan- 
tageous to  him  to  rely  upon  his 
pledge  than  to  bring  an  action 
against  his  debtor  personally;  so 
much  so,  that  although  it  is  the 
debtor  himself  that  has  stolen  the 
thing  pledged,  yet  the  creditor  can 
bring  an  action  of  theft. 


Gai.  m.  204. 


15.  Item  si  Aillo  polienda  curan- 
dave,  aut  sarcinator  sardenda  vesti- 
menta  meroede  certa  acceperit,  eaque 
fturto  amiserit,  ipse  furti  habet  actio- 
nem, non  dominus ;  quia  domini  nihil 
interest  eam  rem  non  perisse,  cum 
judicio  locati  a  fullone  aut  sarcinatore 
rem  suam  persequi  potest  Sed  et 
bonie  fidei  emptori  subrepta  re  quam 
emerit,  quamvis  dominus  non  sit, 
omnimodo  competit  furti  actio,  quem- 
admodum  et  creditor!  Fulloni  vero 
et  sarcinatori  non  aliter  furti  com- 
petere  placuit,  quam  si  solvendo  sint, 
hoc  est,  si  domino  rei  sestimationem 
solvere  possint;  nam  si  solvendo  non 
sunt,  tunc  quia  ab  eis  suum  dominus 
consequi  non  possit,  ipsi  domino  furti 
competit  actio,  quia  hoc  cas'u  ipsius 
interest  rem  salvam  esse.  Idem  est, 
et  si  in  partem  solvendo  sint  fullo 
aut  sarcinator. 


15.  So,  too,  if  a  fliller  receives 
clothes  to  dean,  or  a  tailor  receives 
them  to  mend,  for  a  certain  fixed 
sum,  and  has  them  stolen  from  him, 
it  is  he  and  not  the  owner  who  is 
able  to  bring  an  action  of  theit,  for 
the  owner  is  not  considered  as  in- 
terested in  their  safety,  having  an 
action  locaii^  by  which  he  may  recover 
the  thing  stolen  against  the  fuller  or 
tailor.  But,  if  a  thing  be  stolen  from 
a  hona  fide  purchaser,  he  is  entitled, 
like  a  creditor,  to  an  action  of  theft, 
although  he  is  not  the  proprietor. 
But  an  action  of  theft  is  not  mun- 
tainable  by  the  fuller  or  tailor,  unless 
he  be  solvent,  that  is,  unless  he  is 
able  to  pay  the  owner  the  value  of 
the  thing  lost;  for  if  the  taXLer  or 
tailor  is  insolvent,  then  the  owner, 
as  he  cannot  recover  anything  from 
tfiem,  is  allowed  to  bring  an  action 
of  theft,  as  he  has  in  this  case  an 
interest  in  the  safely  of  the  thing. 
And  it  is  the  same  although  the 
fuller  or  tailor  is  partially  solvent. 

Gai.  iii.  205 ;  D.  xlvii.  2.  20. 1. 

The  owner  has  no  interest  in  recovering  the  penalty  if  he 
can  get  compensation  from  the  person  whose  services  he  has 
hired  to  the  full  amount  of  any  loss  he  sustains  by  the  theft; 
but  he  would  still  be  able  to  bring  an  action,  t .  e.  a  vindication 
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an  cictio  ad  exhibendum,  or  a  condictio,  to  get  the  thing  itself, 
or  its  value,  from  the  thief. 


16.  Que  de  fallone  et  sarcmatore 
diximns,  eadem  et  ad  euin  cid  coxn- 
modata  res  est,  transferenda  veteres 
existimabant;  nam,  nt  ille  Aillo  mer- 
eedem  acdpiendo  castodiam  pnestat, 
ita  is  quoque  qui  coxnxnodttm  utendi 
perdpit,  similiter  necesse  habet  cas- 
todiam prsBstare.  Sed  nostra  pro- 
videntia  etiam  boo  in  nostris  deei- 
monibns  emendairit  nt  in  domini 
Tolnntate  sit,  sive  commodati  ac- 
tionem adversns  eum  qui  rem  com- 
modatam  accepit,  movere  desiderat, 
sive  forti  adversus  enm  qui  rem  sub- 
ripoit,  et  alterutra  earom  electa  do- 
xninnm  non  posse  ex  poenitentia  ad 
alteram  venire  actionem.  Sed  si 
quidem  fmrem  elegerit,  ilium  qui  rem 
utendam  accepit,  penitus  liberari;  sin 
antem  commodator  yeniat  adversus 
eum  qui  rem  ntendam  accepit,  ipsi 
quidem  nullo  modo  competere  posse 
adversus  totem  ford  actionem,  eum 
autem  qui  pro  re  commodata  conveni- 
tur,  posse  adversus  furem  furU  habere 
actionem :  ita-  tamen,  si  dominus 
sciens  rem  esse  subreptam ;  adversus 
eum  cui  res  commodata  Aiit,  per- 
venit.  Sin  autem  nescius,  et  dubi- 
tans  rem  non  esse  apud  eum,  com- 
modati actionem  instituit,  postea 
autem  re  comperta  voluit  remittere 
quidem  commodati  actionem,  ad  furti 
autem  pervenire,  tunc  licentia  ei  con- 
cedatur  et  adversus  furem  venire, 
nullo  obstaculo  ei  opponendo,  quo- 
niam  incertns  constitutus  movit  ad- 
versus  eum  qui  rem  utendam  accepit, 
commodati  actionem,  nisi  domino  ab 
eo  sati&factum  est.  Tunc  etenim 
omnimodo  furem  a  domino  quidem 
fiirti  actione  liberari,  suppositum 
autem  esse  ei  qui  pro  re  sibi  com- 
modata domino  satisfecit;  cum  mani- 
festissimum  est,  etiamsi  ab  initio 
dominus  actionem  commodati  insti- 
tuit ignarus  rem  esse  subreptam, 
postea  autem  hoc  ei  cognito  adversus 
furem  transivit,  omnimodo  liberari 
eum  qui  rem  commodatam  accepit, 
quemcumque  causse  exitum  dominus 
adversus  fiirem  habuerit:  eadem  de< 


16.  What  we  have  said  of  the  ftdler 
and  tailor  was  applied  by  the  ancients 
to  the  bonower.  For  as  the  filler  by 
accepting  a  sum  for  his  labour  makes 
himself  answerable  for  the  safe  keep- 
ing of  the  thing,  so  does  a  borrower 
by  accepting  the  use  of  the  thing  he 
borrows.  But  our  wisdom  has  intro- 
duced in  our  decisions  an  improve- 
ment on  this  point,  and  the  owner 
may  now  bring  an  action  commodati 
against  the  borrower,  or  of  theft 
against  the  thief;  but  when  once  his 
choice  is  made,  he  cannot  change  his 
mind  and  have  recourse  to  the  other 
action.  If  he  elects  to  sue  the  thief, 
the  borrower  is  quite  freed;  if  he 
elects  to  sue  the  borrower,  he  cannot 
bring  an  action  of  theft  against  the 
thief,  but  the  borrower  may,  that  is, 
provided  that  the  owner  elects  to  sue 
the  bonower,  knowing  that  the  thing 
has  been  stolen.  If  he  is  ignorant 
or  uncertain  of  this,  and  therefore 
sues  the  borrower,  and  then  sub- 
sequently learns  the  true  state  of  the 
case,  and  wishes  to  have  recourse  to 
an  action  of  theft,  he  will  be  per- 
mitted to  sue  the  thief  without  any 
difficulty  being  thrown  in  his  way,  for 
it  was  in  ignorance  of  the  real  fact 
that  he  sued  the  borrower;  unless, 
indeed,  his  claim  has  been  satisfied 
by  the  borrower,  for  then  the  thief  is 
quite  free  from  any  action  of  theft  on 
the  part  of  the  owner,  but  the  bor- 
rower takes  the  place  of  the  owner  in 
the  power  of  bringing  this  action. 
On  the  other  hand,  it  is  very  evident 
that  if  the  owner  originally  brings  an 
action  commodati,  in  ignorance  that 
the  thing  has  been  stolen,  and  sub- 
sequently learning  this,  prefers  to 
proceed  against  the  thief,  the  bor- 
rower is  thereby  entirely  freed,  what- 
ever may  be  the  issue  of  the  suit 
against  the  thief;  as,  in  the  previous 
case,  the  thief  would  be  freed,  whether 
the  borrower  was  wholly  or  only  par- 
tially  able  to  satisfy  the  claim  against 
him. 
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flnitione  obtinente,  nive  in  partem 
sive  in  solidam  BoWendo  sit  is  qni 
rem  commodatam  accepit 

Gal  ui.  206 ;  C.  tL  2.  22. 1,  2. 


17.  Sed  is  apnd  qnem  res  deposits 
est,  cttstodiam  non  praestat;  sed  tan- 
tam  in  eo  obnozios  est,  si  quid  ipse 
dole  malo  fecerit  Qua  de  causa,  si 
res  ei  subrepta  fuerit,  quia  resti- 
tuendiB  ejus  rei  nomine  depositi  non 
tenetnr,  nee  ob  id  ejus  interest  rem 
salvam  esse,  furti  agere  non  potest; 
sed  furti  aotio  domino  oompetit. 


17.  A  depositaiy  is  not  answerable 
for  the  safe  keeping  of  the  thing  de- 
posited, but  is  only  answerable  fi» 
wilful  wrong;  therefore,  if  the  thing 
is  stolen  from  him,  as  he  is  not 
bound  by  the  contract  of  deposit  to 
lestore  it,  and  has  no  interest  in  its 
safety,  he  dannot  bring  an  action  of 
theft,  but  it  is  the  owner  alone  who 
can  bring  this  action» 

Gai.  iii.  207. 

We  musty  in  all  cases  of  theft,  bear  in  mind  that  an  actio 
furti  might  also  be  brought  against  any  one  'who  had  *'  ope  ei 
consilio"  participated  in  the  Sieft,  and  the  whole  amount  of 
the  penalty  could  be  recovered  separately  against  each  thief  and 
each  person  taking  an  indirect  part  in  the  theft.  (D.  xlvii.  2. 
21.  9.) 


18.  In  summa  sciendum  est  quaesi- 
tum  esse  an  impubes,  rem  alienam 
amovendo,  furtum  faciat?  £t  placet, 
quia  furtum  ex  affectu  oonsistit,  ita 
demum  obligari  eo  crimine  impu- 
berem  si  proximus  pubertati  sit,  et 
ob  id  inteUigat  se  delinquere. 


18.  It  should  be  observed,  that  the 
question  has  been  asked  whether,  if 
a  person  under  the  age  of  puberty 
takes  away  the  property  of  another, 
he  commits  a  theft.  The  answer  is, 
that  as  it  is  the  intention  that  makes 
the  theft,  such  a  person  is  only  bound 
by  the  obligation  springing  from  the 
delict  if  he  is  near  the  age  of  puberty, 
and  consequently  understands  that 
he  commits 


Gax.  iii.  208. 


**  10.  Furti  actio,  sive  dupli  sire 
quadrupli,  tantum  ad  pcente  perse- 
cutionem  pertinet;  nam  ipsius  rei 
persecutionem  extrinsecus  habet  do- 
minus,  quam  aut  vindicando  aut  con- 
dicendo  potest  auferre.  Sed  vindi- 
catio  quidem  adversus  possessorem 
est,  sive  fur  ipse  possidet,  siye  alius 
quilibet;  oondicdo  autem  adversus 
Au«m  ipsum  heredemve  ejus,  licet 
non  possideat,  competit. 


10.  The  action  of  theft,  whether 
brought  to  recover  double  or  quad- 
ruple, has  no  other  object  than  the 
recovery  of  the  penalty.  For  the 
owner  has  also  a  means  of  recovering 
the  thing  itself,  either  by  a  vindieaHo 
or  a  condicHo.  The  former  may  be 
brought  against  the  possessor,  whe- 
ther the  thief  or  any  one  else ;  the 
latter  may  be  brought  against  the 
thief  or  the  heir  of  the  thief,  although 
not  in  possession  of  the  thing  stolen. 


Gai.  iv.  8;  D.  xlvii  8.  54.  8. 

The  thief  and  those  who  assisted  him  had  to  pay  a  penalty 
as  a  punishment  for  their  wrong  doing ;  but  something  moro 
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Temained  for  the  thief  himself  to  do ;  he  had  to  restore  the 
thing  stolen.  The  owner  of  the  thing,  therefore,  who  alone 
could  insist  on  having  the  thing  hack,  could  compel  its  restora- 
tion hy  bringing  against  the  thief,  if  he  still  had  the  thing  in 
his  possession,  the  action  of  vindicatio  or  that  of  ad  exhi- 
bendum,  the  actions  hy  which  particular  things  were  generally 
recovered  by  their  owners.  But  if  the  thief  had  not  the  thing 
any  longer  in  his  possession,  it  was  useless  to  bring  an  action 
which  could  do  no  more  than  make  him  restore  it.  The  owner 
was  therefore  allowed  to  bring  a  condictio  (having  in  this  case 
the  special  name  of  **  condictio  furtiva  "),  by  which  he  recovered 
from  the  thief  the  value  of  the  thing  stolen,  with  interest  for 
the  time  of  its  detention;  and  though  it  was  a  general  rule 
(see  Tit  6.  14)  that,  where  a  person  could  bring  a  vindication 
he  should  not  be  allowed  to  bring  a  condictio^  i.  e.  where  he 
could  recover  the  thing  itself,  he  should  not  be  allowed,  at  his 
option,  to  recover  its  value  instead;  yet  "t«  odium  furum'* 
this  was  allowed  against  a  thief,  and  the  plaintiff  might  select 
which  action  he  pleased.     (See  Tit.  6.  14.) 

This  action  might  be  brought  against  the  heirs  of  the  thief, 
whereas  the  actio  furti,  which  inflicted  a  punishment  for  a 
personal  wrongful  act,  could  only  be  brought  against  the  thief 
himself.  Every  action  against  a  thief  or  those  who  assisted 
him  might  be  brought  by  the  heirs  of  any  one  entitled  to  bring 
it.     (See  Tit.  12.) 


Tit.  II.    DE  BONIS  VI  EAPTIS. 


Qui  res  alienas  rapit,  tenetur  qui-  A  person  who  takes  a  thing  be- 

dem  etiam  forti :  quis  enim  magis  longing  to  another  by  force  is  liable 

alienam    rem    invito    domino   con-  to  an  action  of  theft,  for  who  can  be 

tractat,  qnam  qui  vi  rapit  ?     Ideoque  said  to  take  the  property  of  another 

recte  dictum  est,  eum  improbum  fU-  mora  against  his  will  than  he  who 

rem  esse;  sed  tamen  propriam  ao-  takes  it  by  force ?    And  he  is  there- 

tionem   ejus  delicti  nomine  pnetor  fore  rightly  said  to  bean  ifnpro&t<«/ur. 

introduxit,  que  appellatur  vi  bono-  The    prsetor,    however,   has   intro- 

rum  raptorum,  et  est  intra  annum  duced  a  peculiar  action  in  this  case, 

quadrupli,  post  annum  simpli.    Quae  caUed  vi  fronoriim  raptonnn;  by  which, 

actio  utilis  est,  etiam  si  quis  unam  if  brought  within   a  year  after  the 

rem  licet  minimam  rapuerit     Quad-  robbery,  the  quadruple  the  value  of 

ruplum  autem  non  totum  pcena  est,  the  thing  taken  may  be  recovered ; 

et  extra  pcenam  rei  persecutio,  sicut  but  if  brought  after  the  expiration 

in  actione   furti  manifest!  diximus :  of  a  year,  then  the  single  value  only 

sed  in  quadruplo  inest  et  rei  perse-  can  be  recovered.    This  action  may 

cutio,  ut  pcena  txipli  sit,  sive  compre-  be  brought  even  against  a  person  who 

hendatnr  raptor  in  ipso  delicto,  sive  has    only  taken  by  force  a  single 
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,  non :  ridiculnm  est  enim  levioris  con-  thing,  and  one  of  the  most  trifling 
ditionis  esse  enm  qui  vi  rapit,  quam  value.  But  this  quadruple  of  the 
qui  clam  amovet.  value  is  not  altogether  a  penally,  as 

in  the  action  otfitrtum  manifesittm ; 
for  the  thing  itself  is  included,  so 
that,  strictly,  the  penalty  is  only  of 
three  times  the  value.  And  it  is  the 
same,  whether  the  robber  was,  or 
was  not  taken  in  the  actual  commis- 
sion of  the  crime.  For  it  would  be 
ridiculous  that  a  person,  who  uses 
force,  should  be  in  a  better  conditioii, 
than  he  who  secretly  commits  a 
theft 

Gai.  iv.  8. 

The  edict  of  the  praetor,  introducing  this  action,  ran  as 
follows:  8i  cut  dolo  malo,  hominihus  coactis,  damni  quid 
factum  esse  dicetur,  sive  cujus  bona  rapta  esse  dicentur:  in 
eum,  qui  idfecisse  dicitur  judicium  daho.     (D.  xlyii.  8.  2.) 

It  was  necessary  that  the  act  of  violence  should  he  committed 
with  evil  intent  {dolo  malo).  If,  for  instance,  a  puhlicanus 
carried  off  a  flock  of  sheep,  thinking  that  some  offence  had  been 
committed  against  the  lex  vectigalis,  although  he  was  mistaken, 
this  action  could  not  be  brought  against  him.  (D.  xlvii.  8. 2. 20.) 
Even  if  the  thief  was  alone,  or  one  thing,  however  small,  were 
carried  off,  yet  the  action  might  be  brought,  although  the  words 
hominihus  coactis  and  bona  rapta  occur  in  the  edict.  It,  like 
the  action  of  theft,  could  only  be  brought  if  the  thing  or  things 
taken  were  moveables.     (0.  ix.  83.  1.) 

The  text  explains  how  the  amount  recovered  under  it  differed 
firom  that  recovered  under  an  actio  furti.  Under  the  actio  vi 
bonorum  raptorum  the  thing  itself  was  recovered,  or  its  value 
if  the  thief  no  longer  had  it  in  his  possession,  and  also  three 
times  the  estimated  value  of  the  thing  itself;  while  the  actio 
furti  was  only  penal.     (See  paragr.  19  of  last  Title.) 

The  plaintiff  might,  if  he  pleased,  bring  the  actio  furti 
instead;  and  he  might  also  bring  this  action  after  the  ex- 
piration of  a  year  prevented  his  bringing  that  *'vi  bonorum 
raptorum" 

This  action  united  in  its  effects  the  vindicatio  or  condictio, 
and  also  the  recovery  of  a  penalty.  As  it  was  partly  penal,  it 
could  not  be  brought  against  the  heirs  of  the  thief.  (D.  xlvii. 
8.  2.  27.) 

1.  Quia  tamen  ita  competit  hseo  1.    As,  however,  this   action  can 

actio,  si  dolo  malo  quisque  rapuerit,  only  be  brought  against   a   person 

qui  aliquo  eirore  inductus  suam  rem  who  robs  with  the  intent  of  commit- 

esse  existimans  et  imprudens  juris  ting  a  wilM  wrong,  if  any  one  takes 

«o  animo  rapuit,  quasi  domino  liceat  by  force  a  thing,  thinlnfig  himself,  by 
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etiam  per  Tim  rem  saam  aoferre  a 
posaessoribiis,  absoM  debet:  cni 
Bcilicet  conveniens  est,  nee  ford 
teneri  eum  qni  eodem  hoe  animo 
rapoit  Sed  ne,  dmn  talia  excogi- 
tentor,  inveniatur  via  per  qnam  rap- 
tores  impiine  soam  exerceant  avari- 
tiam,  melius  divalibus  constitutioni- 
bns  pro  hac  parte  prospectttm  est, 
at  nemini  liceat  virapere  rem  mo- 
bilem  vel  se  moventem,  licet  snam 
eamdem  rem  existimet :  sed  si  quis 
contra  statnta  fecerit,  rei  quidem  buab 
dominio  cadere ;  sin  autem  aliena  sit, 
post  restitationem  ejus  etiam  estima- 
tionem  ejusdem  rei  pnestare.  Quod 
non  solum  in  mobilibus  rebus  quse 
rapi  possunt,  constitutiones  obtinere 
censuemnt,  sed  etiam  in  invasionibus 
quffi  circa  res  soli  fiunt,  nt  ex  hac 
causa  omni  rapina  homines  absti- 
neant. 


a  mistake,  to  be  the  owner,  and,  in 
ignorance  of  the  law,  believing  it 
permitted  to  an  owner  to  take  away, 
even  by  force,  a  thing  belonging  to 
himself  from  persons  in  whose  pos- 
session it  is,  he  ought  to  be  held  dis- 
charged of  this  action,  nor  in  such 
a  case  would  he  be  liable  to  an  action 
of  theft.  But  lest  robbers,  under 
the  cover  of  such  an  excuse,  should 
find  means  of  gratifying  their  ava- 
rice with  impunity,  the  imperial  con- 
stitutions have  made  a  wise  altera- 
tion, by  providing  that  no  one  may 
carry  off  by  force  a  thing  that  is 
moveable,  or  moves  itself,  although 
he  thinks  himself  the  owner.  If 
any  one  acts  contrary  to  these 
constitutions,  he  is,  if  the  thing 
is  his,  to  cease  to  be  owner 
of  it;  if  it  is  not,  he  is  not  only 
to  restore  the  thing  taken,  but 
also  to  pay  its  value.  The  constitu- 
tions have  declared  these  rules  ap- 
plicable, not  only  in  the  case  of 
moveables  of  a  nature  to  be  carried 
off  by  force,  but  also  to  the  forcible 
entries  made  upon  immoveables,  in 
order  that  every  kind  of  violent  rob- 
bery may  be  prevented. 


D.  xlvii.  8.  2. 18 :  C.  viii.  4.  7. 


2.  Sane  in  hac  actione  non  utique 
expectatur  rem  in  bonis  actoris  esse; 
nam  sive  in  bonis  sit  sive  non  sit, 
si  tamen  ex  bonis  sit,  locum  heeo 
actio  habebit :  quare  sive  locata,  sive 
eommodata,  sive  pignorata,  sive 
etiam  deposita  sit  apud  TiHum  sic  nt 
intersit  ejus  eam  rem  non  auferri, 
veluti  si  in  re  deposita  culpam  quoque 
promisit,  sive  bona  fide  possideat, 
aive  usumfiructum  in  ea  quis  habeat, 
▼el  quod  aliud  jus  at  intersit  ejus  non 
rapi«  dicendum  est  competere  ei 
hano  actionem,  ut  non  dominium  ac- 
cipiat,  sed  illud  solum  quod  ex  bonis 
ejus  qui  rapinam  passus  est,  id  est, 
quod  ex  substantia  ejus  ablatum  esse 
proponatur.  Et  generaliter  dicen- 
dum est,  ex  quibus  causis  ftirti  actio 
competit  in  re  clam  facta,  ex  iisdem 
causis  omnes  habere  hane  actionem. 


2.  In  this  action  it  is  not  neces- 
sary that  the  thing  should  have  been 
part  of  the  goods  of  the  plaintiff; 
for  whether  it  has  been  part  of  his 
goods  or  not,  yet  if  it  has  been  taken 
from  among  his  goods,  the  action 
may  be  brought  Consequently,  if 
anything  has  been  let,  lent,  or  given 
in  pledge  to  Titius,  or  deposited  with 
him,  so  that  he  has  an  interest  in 
its  not  being  taken  away  by  force,  as, 
for  instance,  he  has  engaged  to  be 
answerable  for  even  any  fault  com- 
mitted respecting  it;  or  if  he  pos- 
sesses it  bona  fide,  or  has  the  usu- 
fruct of  it,  or  has  any  other  legal 
interest  in  its  not  being  taken  away 
by  force,  this  action  may  be  brought, 
not  to  give  him  the  ownership  in  the 
thing,  but  merely  to  restore  him 
what  he  has  lost  by  the  thing  being 
taken  away  from  out  of  his  goods, 
that  is,  from  out  of  his  property. 
And  generally,  we  may  say,  that  the 
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same  eanses  which  would  give  rise  to 
an  action  of  theft,  if  the  theft  is  com- 
milted  secretly,  will  give  rise  to  this 
action,  if  it  is  committed  with  fiorce. 

D.  xlvii.  8.  2.  22-24. 

In  order  to  make  the  punishment  of  an  open  and  flagrant 
violation  of  law  more  severe  than  that  of  a  secret  theft»  the 
very  slightest  interest  in  the  thing  taken  was  sufficient  to  enable 
a  plaintiff  to  bring  the  action  vi  bonorum  raptorum.  For 
instance,  a  mere  depositary  could  bring  it,  although  his  interest 
was  not  great  enough  to  permit  of  his  bringing  an  actio  furti. 


Tit.  III.    DE  LEGE  AQUILIA- 

Damni  injurie  actio    constituitor  The  action  damni  injuria  is  eeta- 

per  legem  Aquiliam :  cigus  primo  hlished  hy  the  lex  AquUtA,  of  which 
capita  cautom  est  ut  si  qais  alienum  the  first  head  provides,  that  if  any 
hominem,  alienamve  quadrupedem  one  shall  have  wrongfaliy  killed  a 
que  pecudum  nmnero  sit,  injuria  slave,  or  a  four-footed  heast,  being 
Occident,  quanti  ea  res  in  eo  anno  one  of  those  reckoned  among  cattle, 
plurimi  fuerit,  tantum  domino  dare  belonging  to  another,  he  shall  be 
damnetur.  condemned  to   pay  the    owner  the 

greatest  value  which  the  thing  has 
possessed  at  any  time  within  a  year 
previously. 
Gai.  ill.  210. 
The  lex  Aquilia  ^as,  as  Ulpian  informs  us  (D.  iz.  2.  1),  a 
plebiscitum  made  on  the  proposition  of  the  tribune  Aquilius. 
It  made  an  alteration  in  all  the  previous  laws,  including  those  of 
the  Twelve  Tables,  which  had  treated  of  damage  wrongfully 
done  (de  damno  injuria).     Theophilus  says  it  was  passed  at 
the  time  of  the  secession  of  the  plebs,  meaning,  probably»  that 
to  the  Janiculum,  in  the  year  468  a.u.c.     (Paraphrase  on 
paragr.  15.) 

A  fragment  of  Gains  in  the  Digest  (D.  ix.  2.  2)  contains 
the  terms  of  this  first  head  of  the  lex  Aquilia :  "  Qui  servum 
servamve^  aliefium  alienamve  quadrupedem  vel  pecudem  in* 
jurid  occiderity  quanti  id  in  eo  anno  plurimi  fuerity  tantum 
4B8  dare  domino  damnatus  esto" 

1.   Quod  autem  non  praecise  de  1.  As  the  law  does  not  speak  gene- 

quadrupede,  sed  de  ea  tantum  quae  rally  of  four-footed  beasts,  but  only 

pecudum  nimaero  est,  cavetur,  eo  per-  of  those  which  are  reckoned  among 

tinet  ut  neque  de  fezis  bestiis  neque  cattle,  we  may  consider  its  provisions 

de  canibus  eautum  esse  intelligamus,  as  not  applying  to  dogs  or  wild  ani- 

Bed  de  iis  tantum  quie  proprie  pasci  mals,  but  only  to  animals  which  may 

dicuntur,    quales    sunt   equi,  muli,  be  properly  said  to  feed  in  herds,  as 

asini,  oves,  boves,  eapro.    De  suibus  horses,  mules,  asses,  sheep,  oxen, 

quoque  idem  placuit;  nam  et  sues  goats,  and  also  swine,  for  tliey  are 
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pecadnin  appeilationd  continentar, 
quia  et  hi  gregatim  pascnnttir.  Sio 
denique  et  Homerus  in  Odyssea  ait, 
sicut  i£liu8  Mareianas  in  suis  Insti- 
tntionibus  refert: — 

Ag€K  T6vy€  (rv€(r(n  ir(iprifjL€vov  *  at 

dc  V€fJLOVT<U 

D.  xl  2.  2.  2  ; 

The  passage  is  from  Od.  13. 

2.  iDJuria  antem  ocoidere  intelligi- 
tur,  qui  nullo  jure  occidit.  Itaque 
latronem  qui  occidit,  non  tenetur, 
utique  ai  aliter  periculam  efitigere 
non  potest 


included  in  the  term  cattle,  for  they 
feed  in  herds.  Thus  Homer  says,  as 
iElius  Mardanus  quotes  in  his  Insti- 
tutes,— 

"  You  will  find  him  seated  by  his 
swine,  and  they  are  feeding  by  the 
rock  of  Corax,  near  the  spring  Are- 
thusa." 

D.  xxxii.  65.  4. 

407. 

2.  To  kill  wrongfully  is  to  kill 
without  any  right;  consequently,  a 
person  who  kills  a  thief  is  not  liable 
to  this  action,  that  is,  if  he  could  not 
otherwise  avoid  the  danger  with  which 
he  was  threatened. 


D.  ix.  2.  5,  pr.  and  1. 

It  was  not  necessary  to  consider  the  intent  with  which  the 
damage  was  done.  Was  it  done  "  nullo  jure  ?  "  if  so,  the  lex 
Aquilia  applied. 


3.  Ac  ne  is  qnidem  hao  lege  tene- 
tur, qui  casu  occidit,  si  modo  culpa 
ejus  nulla  inveniatur;  nam  alioquin 
non  minus  quam  ex  dolo  ex  culpa 
qnisque  hac  lege  tenetur. 


8.  Nor  is  a  person  made  liable  by 
this  law,  who  has  killed  by  accident, 
provided  there  is  no  fault  on  his 
part,  for  this  law  punishes  fault  as 
well  as  wilful  wrong-doing. 


Gai.  iii.  202.  211. 


4.  Itaque  si  quis  dnm  jaculis  ludit 
vel  exercitatur,  transeuntem  servum 
tuum  tn^ecerit,  distinguitur :  nam  si 
id  a  milite  in  campo  eove  ubi  soli- 
tum  est  exercitari,  admissum  est, 
nulla  culpa  ejus  intelligitur ;  si  alius 
tale  quid  admisit,  culpee  reus  est. 
Idem  juris  est  de  milite,  si  in  alio 
loco  quam  qui  exerdtandis  militibus 
destinatus  est,  id  admisit 


D.  ix. 

5.  Item  si  putator,  ex  arbore  de- 
jecto  ramo,  servum  tuum  transeuntem 
Occident :  si  prope  viam  publicam  aut 
vieinalem  id  factum  est,  neque  pro- 
elamavit  ut  casus  evitari  possit,  culpie 
reus  est ;  si  proclamavit,  nee  ille  cu- 
ravit  cavere,  extra  culpam  est  putator. 
^que  extra  culpam  esse  intelligitur, 
si  seorsum  a  via  forte  vel  in  medio 
fundo  cffidebat,  licet  non  proclamavit ; 


4.  Consequently,  if  any  one  play- 
ing or  practising  with  a  javelin,  pierces 
with  it  yotu*  slave  as  he  goes  by,  there, 
is  a  distinction  made;  if  the  accident 
befalls  a  soldier  while  in  the  camp, 
or  other  place  appropriated  to  mili- 
tary exercises,  there  is  no  fault  in  the 
soldier,  but  there  would  be  in  any  one 
else  besides  a  soldier,  and  the  soldier 
himself  would  be  in  fault  if  he  in- 
flicted such  an  injury  in  any  other 
place  than  one  appropriated  to  mili- 
taxy  exercises. 
2.  9.  4. 

6.  If,  again,  any  one,  in  pruning  a 
tree,  by  letting  a  bough  fall,  kills  yovr 
slave  who  is  passing,  and  this  takes 
place  near  a  public  way,  or  a  way  be- 
longing to  a  neighbour,  and  he  has 
not  cried  out  to  make  persons  take 
care,  he  is  in  fault ;  but  if  he  called 
out,  and  the  passer-by  would  not  take 
care,  he  is  not  to  blame.  As,  also,  he 
is  if  he  was  cutting  far  from  any 
L  L 
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qnia  in  eo  loco  nulli  extraneo  jus 
Aienit  veiBandi. 


D.ix. 

6.  Prsterea  si  medicns  qui  servum 
tattm  secuit,  dereliquerit  curationem, 
atque  ob  id  mortaus  faerit  servnSi 
culpiB  reus  est. 


pablio  way,  or  in  the  middle  of  a 
field,  even  though  he  has  not  called 
oat,  for  by  such  a  place  no  stranger 
has  a  right  to  pass. 
2.81. 

6.  So,  again,  a  physician  who  has 
performed  an  operation  on  yonr  slaTe, 
and  then  neglected  to  attend  to  his 
cnre,  so  that  the  slaye  dies,  is  guilty 
of  a  fault 


B.  ix.  2.  8. 


7.  Imperitia  quoque  culpse  adnu- 
merator :  veluU  si  medieus  ideo  ser- 
Tum'tuum  Occident,  quod  eum  male 
secuerit,  aut  perperam  ei  medicamen- 
tum  dederit 


7.  UnskilAilness  is  also  a  fault»  as, 
if  a  physician  kills  your  slave  by  un- 
skilfiilly  performing  an  operation  on 
him,  or  by  giving  him  wrong  medi- 
cines. 


D.  ix.  2.  7,  8 ;  D.  ix.  2.  8 ;  D.  1. 17. 132. 


8.  Impetu  quoque  mularum,  quas 
mulio  propter  imperitiam  retiuere 
non  potuerit,  si  servus  tuus  oppressus 
fuerit,  culpe  reus  est  mulio ;  sed  et  si 
propter  infirmitatem  eas  retinere  non 
potuerit,  cum  alius  firmior  retinere 
potuisset,  SBque  culp»  tenetur.  Ea- 
dem  placuerunt  de  eo  quoque  qui, 
oum  equo  veheretur,  impetum  ejus 
aut  propter  infirmitatem  aut  propter 
imperitiam  suam  retinere  non  po- 
tuerit, 

D.ix. 

9.  His  auiem  verbis  legis,  quanti 
in  eo  anno  plurimi  fuerit,  ilia  sen- 
tentia  exprimitur,  ut  si  quis  hominem 
tuum  qui  hodie  claudus  aut  mancus 
aut  luscus  erit,  occiderit,  qui  in  eo 
anno  integer  et  pretiosus  fuerit,  non 
tanti  teneatnr  quanti  hodie  erit,  sed 
quanti  in  eo  anno  plurimi  faerit 
Qua  ratione  creditum  est  pcsnalem 
esse  huJMS  legis  actionem,  quia  non 
solum  tanti  quisque  obligatur  quan- 
tum damni  dederit,  sed  aliquando 
longe  pluris :  ideoque  constat  in  here- 
dem  eam  actionem  non  transire,  quse 
transitura  fuisset,  si  ultra  damnum 
numquam  lis  estimaretur» 


GAi.iii.  214;  D, 

10.  niud  non  ex  verbis  legis,  sed 
ex  interpretatione  placuit,  non  solum 


8.  So,  too,  if  a  muleteer,  through 
his  want  of  skill,  cannot  manage  his 
mules,  and  runs  over  your  slave,  he 
is  guilty  of  a  fault  As,  also,  he 
would  be  if  he  could  not  hold  them 
in  on  account  of  his  weakness,  pro- 
vided that  a  stronger  man  could  have 
held  them  in.  The  same  decisions 
apply  to  an  unskilful  or  infirm  horse- 
man, unable  to  manage  his  horse. 


2.  8. 1. 

9.  The  words  above  quoted,  '^the 
greatest  value  the  thing  has  possessed 
at  any  time  within  a  year  previously," 
mean  that  if  your  slave  is  killed, 
being  at  the  time  of  his  death  lame, 
maimed,  or  one-eyed,  but  having 
been  within  a  year  quite  sound  and 
of  considerable  value,  the  person  who 
kills  him  is  bound  to  pay,  not  his 
actual  value,  but  the  greatest  value 
he  ever  possessed  within  the  year. 
Hence,  this  action  may  be  said  to  be 
penal,  as  a  person  is  bound  under  it 
not  only  for  the  damage  he  has  done, 
but  for  much  more;  and,  therefora, 
the  action  does  not  pass  against  his 
heir,  as  it  would  have  done  if  the 
condemnation  had  not  exceeded  the 
amount  of  the  actual  damage, 
ix.  2.  23.  3.  8. 


10.  It  has  been  decided,  not  by 
virtue  of  the  actual  wording  of  the 
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perempti  corporis  ssstmiationdin  ha-  law,  but  by  interpretation,  that  not 

bendam  esse,  secundum  ea  quse  dixi>  only  is  the  value  of  the  thing  perish- 

mns,  sed  eo  amplius  quidquid  prae-  ing  to  be  estimated  as  we  have  said, 

terea   perempto  eo    corpore    damni  but  also  the  loss  which  in  any  way 

nobis  allatum  fherit:   veluti  si  ser-  we  incur  by  its  perishing;  as,  for  in> 

▼urn  tuum  heredem  ab  aliquo  insti-  stance,  if  your  slave  having   been 

tutum    antea   quis    occiderit,   quam  instituted  heir  by  some  one  is  killed 

juBsa  tuo  adiret,  nam  hereditatis  quo-  before  he  enters  at  your  command  on 

que  amissae  rationem  esse  habendam  the  inheritance,  the  loss  of  the  in- 

constat    Item  si  ex  pari  mularum  heritance  should  be  taken  account  of. 

unam,  vel  ex  quadriga  equorum  untmi  So,  too,  if  one  of  a  pair  of  mules,  or 

ocdderit,  vel  ex  oomoedis  unus  servus  of  a  set  of  four  horses,  or  one  slave 

occisus  fuerit,  non  solum  occisi  fit  of  a  band  of  comedians,  is  killed,  ac- 

seatimatio ;  sed  eo  amplius  id  quoque  count  is  to  be  taken  not  only  of  the 

computator,  quanti   depretiati   sunt  value  of  the  thing  killed,  but  also  of 

qui  Bupersunt  the   diminished   value  of  what  re- 
mains. 

Gai.  iii.  212;  D.  ix.  2.  22.  1.  ' 

11.  liberum  autem  est  ei  cigus  11.  The  master  of  a  slave  who  is 
servus  occisus  fuerit,  et  judicio  pri-  killed  may  bring  a  private  action  for 
vato  legis  Aquilies  damnum  persequi,  the  damages  given  by  the  lex  AquUia^ 
et  capitalis  criminis  eum  reum  facere.  and  also  bring  a  capital  action  against 

the  murderer. 

Gai.  iii.  213. 

The  lex  Cornelia  (D.  ix.  2.  28.  9;  see  also  Title  18.  5,  of 
this  Book)  gave  the  master  the  power  to  hring  a  criminal  accu- 
sation against  the  murderer.  The  Code  (iii.  35.  3)  contains  a 
rescript  of  the  Emperor  Gordian,  stating  it  as  undouhted  law 
that  a  criminal  accusation  did  not  prevent  a  master  also  bring- 
ing a  private  action  under  tbe  lea;  Aquilia. 

12.  Caput  secundum  legis  Aquiliee  12.  The  second  head  of  the  lex 
in  usu  non  est                                         Aquilia  is  not  now  in  use, 

Gai.  iii.  215 ;  D.  ix.  2.  27.  4. 

We  learn  from  Gains  (Gai.  iii.  215)  that  the  second  head  of 
the  lex  Aquilia  gave  an  action  for  the  full  value  of  the  injury 
sustained  to  a  stipulator,  whose  claim  was  extinguished  by  an 
adstipulator  releasing  the  debtor  by  acceptilation.  (See  Bk.  iii. 
Tit.  29.)  The  stipulator  might  also  bring  an  actio  mandati 
against  the  adstipulator,  if  he  preferred  doing  so ;  but,  as  we 
see  from  Title  16  of  this  Book  (paragr.  1),  proceeding  under 
the  lex  Aquilia  gave  the  plaintiflF  the  advantage  of  having 
the  amount  he  recovered  increased  if  tbe  defendant  denied 
his  liability. 

18.  Capite  tertio  de  omni  cetero  13.  The  third  head   provides  for 

damno  cavetur.    Itaque  si  quis  ser-  evexy  kind  of  damage;  and,  there- 

vum,  vel  eam  quadrupedem  qute  pe-  fore,  if  a  slave  is  wounded  or  killed, 

cudum  numero  est,  vulneraverit,  sive  or  a  four-footed   beast,  whether  of 

eam    quadrupedem    qu«    pecudum  those  reckoned  among  cattle  or  not, 

Ll.  2 
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numero  non  est,  Telad  canem  aut 
feram  bestiam  vulneraverit  aut  ocd- 
derit,  boo  capite  actio  constituitur. 
In  ceteris  quoque  omnibus  animali- 
bus,  item  in  omnibus  rebus  qnie 
anima  carent,  damnum  injuria  datum 
hac  parte  vindicatur:  si  quid  enim 
ustum  aut  ruptum  aut  fraotum  fuerit, 
actio  ex  hoc  capite  constituitur,  quam- 
quam  poterat  sola  rupti  appellatio  in 
omnes  istas  causas  sufficere;  ruptum 
enim  intelligitur,  quod  quoquo  modo 
corruptum  est  Unde  non  solum 
fracta  aut  usta,  sed  etiam  scissa  et 
collisa  et  efifusa,  et  quoquo  modo 
perempta  atque  deteriora  facta,  hoc 
yerbo  continentur:  denique  respon- 
sum  est,  si  quis  in  alienum  vinum 
aut  oleum  id  immiserit  quo  naturalis 
bonitas  vini  aut  olei  comimperetur, 
ex  hac  parte  legis  eum  teneri. 

Gai.  Hi.  217  ;  D.  ix.  2.  27.  15. 

The  terms  of  this  third  head  of  the  Aquilian  law  are  given 
by  Ulpian  (D.  ix.  2.  27.  5) :  "  Cwterarum  reruniy  prater 
hominem  et  pecudem  occisos,  si  quis  alteri  damnum  facit^ 
quod  usserit,  fregerit,  ruperit  injuria  quanti  ea  res  erit  in 
diehus  triginta  proximis,  tantum  as  domino  dare  damnas 
esto" 


as  a  dog  or  wild  beast,  an  action  may 
be  brought  under  the  third  bead. 
Compensation  may  also  be  obtained 
under  it  for  all  wrongful  ii^ury  to 
animals  or  inanimate  things,  and,  in 
fact,  for  anything  burnt,  broken,  or 
fractured,  although  the  word  broken 
{ruptum)  would  have  sufficed  for  all 
these  cases;  for  a  thing  is  ruptwm 
which  is  in  any  way  spoilt  {corruptum\ 
so  that  not  only  things  fractured  or 
burnt,  but  also  things  cut,  bruised, 
spilt,  or  in  any  way  destroyed  or 
deteriorated,  may  be  said  to  be  rupta. 
It  has  also  been  decided,  that  any 
one  who  mixes  anything  with  the  oil 
or  wine  of  another,  so  as  to  spoil  the 
goodness  of  the  wine  or  oil,  is  liable 
under  this  head  of  the  Ux  AquUia, 


14.  Illud  palam  est,  sicut  ex  primo 
capite  ita  demum  quisque  tenetur  si 
dolo  aut  culpa  ejus  homo  aut  quad- 
rupes  occisus  occisave  fuerit,  ita  ex 
hoc  capite  de  dolo  aut  culpa  de  cetero 
damno  quemque  teneri.  Hoc  tamen 
capite,  non  quanti  in  eo  anno,  sed 
quanti  in  diebus  triginta  proximis  res 
fuerit,  obligatur  is  qui  damnum  de- 
derit. 


Gai.  iii.  218 ;  D. 

15.  Ac  ne  plurimi  quidem  verbum 
a4jicitur;  sed  Sabino  recte  placuit, 
perinde  habendam  sestiraationera  ac 
si  etiam  hac  parte  plurimi  verbum 
a4jectum  fuisset:  nam  plebem  Ro- 
manam  qune  Aquilio  tribune  rogante 
banc  legem  tiUit,  contentam  fuisse 
quod  prima  parte  eo  verbo  usa  est 


14.  It  is  evident  that,  as  a  person 
is  liable  under  the  first  head,  if  by 
wilful  injury  or  by  his  fault  he  kills 
a  slave  or  a  four-footed  beast,  so  by 
this  head  a  person  is  liable  for  every 
other  damage,  if  there  is  wrongful 
ii\iury  or  fault  in  what  he  does.  But 
in  this  case,  the  offender  is  bound  to 
pay  the  greatest  value  the  thing  has 
possessed,  not  within  the  year  next 
preceding,  but  the  thirty  days  next 
preceding. 

ix.  2.  30.  3. 

15.  Even  the  word  p/urimt,  t.  e.  of 
the  greatest  value,  is  not  expressed 
in  this  case.  But  Sabinus  was  rightly 
of  opinion,  that  the  estimation  ought 
to  be  made  as  if  this  word  were  in 
the  law,  since  it  must  have  been  that 
the  plebeians,  who  were  the  authors 
of  this  law  on  the  motion  of  the 
tribune  Aquilius,  thought  it  sufficient 
to  have  used  the  word  in  the  first 
head  of  the  law. 

Gai.  iii.  218;  D.  ix.  2.  K  1. 
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16.  But  the  direct  action  under  this 
law  can  only  be  brought  if  any  one 
has,  with  his  own  body,  done  damage, 
and  consequently  utiles  adiones  are 
given  against  the  person  who  does 
damage  in  any  o^er  way,  as,  for 
instance,  against  one  who  shuts  up  a 
slave  or  a  beast,  so  as  to  produce 
death  by  hunger;  who  drives  a  horse 
so  fast  as  to  knock  him  to  pieces,  or 
drives  cattle  over  a  precipice,  or  per- 
suades another  man's  slave  to  climb 
a  tree,  or  go  down  into  a  well,  and 
the  slave  in  climbing  or  descending 
is  killed  or  maimed,  then  a  tttUis 
actio  is  given  against  him.  But  if 
any  one  has  flung  the  slave  of  an- 
other from  a  bridge  or  a  bank  into  a 
river,  and  the  slave  is  drowned,  then, 
as  he  has  actually  flung  him  down, 
there  can  be  no  difficulty  in  deciding 
that  he  has  caused  the  damage  with 
his  own  body,  and  consequently  he  is 
directly  liable  under  the  lex  Aquiiia, 
But  if  no  damage  has  been  done 
by  the  body,  nor  to  the  body, 
but  damage  has  been  done  in  some 
other  way,  the  actio  directa  and  the 
actio  utilis  are  both  inapplicable,  and 
an  actio  in  factum  is  given  against 
the  wrong- doer;  for  instance,  if  any 
one  through  compassion  has  loosed 
the  fetters  of  a  slave,  to  enable  him 
to  escape. 
Gai.  iii.  219 ;  D.  ix.  2.  S3.  1 ;  D.  iv.  3.  7.  7. 
If  the  injury  were  done,  to  use  the  language  of  the  jurists, 
corpore  corpori,  that  is,  with  direct  bodily  force,  to  the  body  of 
a  slave  or  beast,  the  actio  (legis)  Aquili<B  had  place.  If  it 
were  done  corporis  but  indirectly  and  not  corpore,  the  actio 
utilis  AquiliiB  had  place.  If  it  were  done  neither  to  the  body, 
nor  yet  with  direct  bodily  force,  the  actio  must  be  brought  in 
factum,  that  is,  on  the  particular  circumstances  of  the  case. 

The  directa  actio  Aquilia  could  only  be  brought  by  the 
owner;  the  utilis  might  be  brought  by  the  possessor,  usufruc- 
tuary, and  others  having  an  interest  less  than  that  of  owner- 
ship. 

As  the  action  under  the  lex  Aquilia  was  penal,  the  whole 
sum  recoverable  against  one  could  be  recovered  separately 
against  each  or  more  than  one  offender. 

If  the  defendant  denied  his  liability,  the  lex  Aquilia  inflicted 
a  double  penalty,  adversus  inficiantem  in  duplum  actio  est. 
(D.  ix.  2.2.  1.) 


16.'  Ceteruin  placuit  ita  demum  di- 
rectam  ex  hac  lege  actionem  esse,  si 
quis  precipue  corpore  suo  damnum 
dederit  Ideoque  in  eum  qui  alio 
modo  damnum  dederit,  utiles  ac- 
liones  dari  solent,  veluti  si  quis 
hominem  alienum  aut  pecus  ita  in- 
cluserit  ut  fame  necaretur,  aut  ju- 
mentum  tam  vehementer  egerit  nt 
rumperetur,  aut  pecus  in  tantum 
exagitaverit  nt  preecipitaretur,  aut  si 
quis  alieno  servo  persuaserit  ut  in 
arborem  ascenderet  vel  in  puteum 
descenderet,  et  is  ascendendo  vel 
descendendo  aut  mortuus  aut  aliqua 
corporis  parte  liesus  fuerit,  utilis  actio 
in  eum  datnr.  Sed  si  quis  alienum 
servum  aut  de  ponte  aut  de  ripa  in 
fluraen  dejecerit,  et  is  sufifocatus  fue- 
rit^  eo  quod  projecit  corpore  suo  dam- 
num dedisse  non  difficulter  intelligi 
potent,  ideoque  ipsa  lege  Aquilia 
tenetur.  Sed  si  non  corpore  dam- 
num datum,  neque  corpus  Isesum 
fuerit,  sed  alio  modo  damnum  alicui 
contigerit,  cum  non  sufficit  neque 
directa  neque  utilis  Aquilia,  placuit 
eum  qui  obnoxius  fuerit,  in  factum 
actione  teneri:  veluti  si  quis  mise- 
ricordia  ductus  alienum  servum  com- 
peditum  solverit,  ut  fugeret 
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It  might  very  often  happen  that  the  person  injared  conld  also 
bring  an  action  arising  from  a  contract  against  the  doer  of  the 
injury,  as,  for  instance,  an  actio  pro  socio,  mandati,  dejpositi, 
if  the  person  who  did  the  injury  were  a  partner,  a  mandatory» 
or  depositary  of  the  person  to  whom  the  injury  was  done.  In 
such  a  case  he  could  either  bring  the  action  on  the  contract» 
or  proceed  under  the  lex  Aquilia.  He  could  not  do  both,  but 
if  he  brought  the  action  on  the  contract,  and  then  found  that  if 
he  had  proceed^  under  the  lew  Aquilia  he  would  have  recovered 
a  larger  sum,  he  was  allowed  to  bring  an  action  under  the  lex 
Aquilia  to  recover  the  surplus.  (D.  ix.  2. 7.  8;  D.  xliv.  7.  34. 2.) 


Tit.  IV.    DE  INJUEIIS. 


Generaliter  ipjiiria  didtnr,  omne 
qnod  non  jure  fit:  specialiter,  alias 
contumelia  quse  a  contemnendo  dicta 
est|  qaam  Greeci  vfipw  appellant; 
alias  culpa,  quam  (ireecl  ddUrifui 
dicunt,  sicut  in  lege  Aquilia  damnum 
injurise  accipitur;  alias  iniquitas  et 
injnstitia,  quam  Greeci  dduclay  vocant. 
Gum  enim  pretor  vel  judex  non  jure 
contra  quem  pronuntiat,  injuriam  ac- 
cepisse  dicitur. 


Injuria^  in  its  general  sense,  signi- 
fies every  action  contrary  to  law ;  iu 
a  special  sense,  it  means,  sometimes, 
the  same  as  contumelia  (outrage), 
which  is  derived  from  contenwere^  the 
Greek  vfipit '  sometimes  the  same  as 
culpa  (fault),  in  Greek  dUiuajfta,  as  in 
the  lex  Aquilia^  which  speaks  of  da- 
mage done  injuria;  sometimes  it  has 
the  sense  of  iniquity,  injustice,  or  in 
Greek  ddtjcm;  for  a  person  against 
whom  the  praetor  or  judge  pronounces 
an  unjust  sentence,  is  said  to  have 
received  an  injuria, 

D.  xlvii.  10. 1. 

Injuria,  then,  is  used  in  three  senses — 1,  a  wrongfol  act,  an 
act  done  nullo  jure ;  2,  the  fault  committed  by  a  judge  who 
gives  judgment  not  according  to  Jus;  8,  an  outrage  or  affiront. 

1.  An  injury  is  committed  not  only 
hy  striking  with  the  fist,  or  striking 
with  cluhs  or  the  lash,  but  also  by 
shouting  till  a  crowd  gathers  round 
any  one ;  by  taking  possession  of  any 
one's  goods,  pretending  that  he  is 
debtor  to  the  inflicter  of  the  injury, 
who  knows  he  has  no  claim  on  him  ; 
by  writing,  composing,  publishing  a 
libel  or  defamatory  verses  against 
any  one,  or  by  maliciously  contriving 
that  another  does  any  of  these  things ; 
by  following  after  an  honest  woman, 
or  a  young  boy  or  girl ;  by  attempting 
the  chastity  of  any  one ;  and,  in  short, 
by  numberless  other  acts. 


1.  Injuria  autem  commitUtur,  non 
solum  cum  quis  pugno,  puta,  aut  fus- 
tibus  csesus  vel  etiam  verberatus  erit, 
sed  et  si  cui  convicium  factum  ftierit; 
sive  ci\jus  bona  quasi  debitoris,  qui 
nihil  deberet,  possessa  frierint  ab  eo 
qui  intelligebat  nihil  eum  sibi  debere ; 
vel  si  quis  ad  infamiam  alic^jus  libel- 
lum  aut  carmen  scripserit,  composue- 
rit,  ediderit,  dolove  malo  fecerit  quo 
quid  eorum  fieret;  sive  quis  matrem- 
familias  aut  prsetextatum  praetexta- 
tamve  adsectatus  fuerit,  sive  cujus 
pudicitia  attentata  esse  dicetur,  et  de- 
nique  aliis  pluribus  modis  admitti 
injuriam  manifestum  est. 
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Gai.  iii.  220. 

Convicium.  Ulpian  gives  (D.  xlvii.  10. 16. 4)  the  following 
derivatioii  of  the  word: — "  Convicium  autem  dicitur  vel  a  con- 
citatione  vel  a  conventu,  hoc  est,  a  collatione  vocariy  quum 
enim  in  unum  complures  voces  conferuntur,  convicium  appel- 
latur,  quasi  ^o;it;(?(?it/m/' any  proceeding  which  publicly  insults 
or  annoys  another,  as  gathering  a  crowd  round  a  man  s  house, 
or  shouting  out  scandal  respecting  another  to  a  mob. 

Matremfamilias,  i.  e.  every  married  woman  of  honest  cha- 
racter. 

Pratextatum,  am,  i.  e.  still  wearing  the  pratexta,  which  was 
put  off  at  the  age  of  puberty. 

Adsectatus  fuerit,  Ulpian  says  (D.  xlvii.  10.  16.  22), 
"  Adsectatur  qui  tacitus  frequenter  sequitur,  assidua  enim 
frequentia  quasi  prmhet  nonnullam  infamiam." 

Pudicitia  attentata,  Paul  says  (D.  xlvii.  10.  10),  **  Atten- 
tari  pudicitia  dicitur  cum  id  agitur,  ut  ex  pudico  impudicus 
Jiatr 

2.  Patitur  autem  qtiis  i^juriam  non  2.  A  man  may  receive  an  injoiy, 
solum  per  semetipsum,  sed  etiam  per  not  only  in  his  own  person,  but  in 
liberoH  suos  quos  in  potestate  habet ;  that  of  his  children  in  his  power,  and 
item  per  uxorem  suam,  id  enim  ma-  even  in  that  of  his  wife,  according  to 
gis  preevaluit.  Itaque  si  filiae  alien-  the  opinion  that  has  prevailed.  If, 
jus  quffi  Titio  nupta  est,  i^juriam  therefore,  you  injure  a  daughter  in 
feceris,  non  solum  filiae  nomine  tecum  the  power  of  her  father,  and  married 
injuriarum  agi  potest,  sed  etiam  pa-  to  Titius,  the  action  for  the  injuiy 
tris  quoque  et  mariti  nomine.  Con-  may  be  brought,  not  only  in  the  name 
tra  autem  si  viro  injuria  facta  sit,  of  the  daughter  herself,  but  also  in 
uxor  injuriarum  agere  non  potest :  that  of  the  father  or  the  husband, 
defend!  enim  uxores  a  viris,  non  viros  But,  if  a  husband  has  sustained  an 
ab  uxoribus  sequum  est  Sed  et  so-  injury,  the  wife  cannot  bring  the  actio 
oer  nurus  nomine  ctgns  vir  in  potes-  injuriarum,  for  the  husband  is  the 
tate  est,  injuriarum  agere  potest  protector  of  the  wife,  not  the  wife  of 

the  husband.  The  father-in-law  may 
also  bring  this  action  in  the  name  <^ 
his  daughter-in-law,  if  her  husband 
is  in  his  power. 

Gai.  iii.  221 ;  D.  xlvii  10.  2 ;  D.  xlvii.  10. 1.  8. 

Each  person  injured  could  bring  an  action.  Take,  for  in- 
stance, the  case  of  a  married  woman.  She,  her  husband,  her 
own  father,  and  her  husband's,  have  each  an  action,  supposing 
both  she  and  her  husband  are  in  potestate.  But  a  person  in 
potestate,  though  he  had  an  action,  could  not  bring  it  himself, 
except  in  certain  cases,  as  in  the  absence  of  the  j)aterfamilia^. 
The  paterfamilias  would  bring  the  action,  and  could  sue  either 
in  his  son's  name,  or  his  own.  The  amount  recovered  in  the 
respective  actions  differed  according  to  the  dignity  of  the  person 
bringing  it.     It  might  happen,  for  instance^  that  the  son  was  of 
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higher  rank  than  the  father.  Cum  utrique  tarn  Jilio  quam 
patriy  adquisita  actio  sit,  non  eadem  utique  facienda  atsti- 
matio  est :  cum  possit  propter  Jilii  dignitatem  major  ipsi 
quam  patri  injuria  facta  esse.  (D.  xlvii.  10.  30,  31.) 
Although  the  wife  was  in  power  of  the  father^  yet  her  hosband 
could  always  bring  an  action  for  injury  done  to  her,  grounded 
on  his  natural  duty  to  protect  her. 

8.  Servis  autem  ipsis  quidem  nulla  8.  An  injoiy  cannot,  properly  speak- 

ing aria  fieri  intelligitur,  sed  domino  ing,  be  done  to  a  slave,  but  it  is  the 
per  eos  fieri  videtur,  non  tamen  master  who,  throogh  the  slave,  is 
iisdem  modis  quibos  etiam  per  libe-  considered  to  be  ii^nred ;  not,  how- 
ros  et  nxores,  sed  ita  cam  quid  atro-  ever,  in  the  same  way  as  throogh  a 
dus  commissnm  faerit,  et  qaod  aperte  child  or  wife,  bat  only  when  the  act 
ad  contameliam  domini  respicit :  vel-  is  of  a  character  grave  enough  to 
uti  si  quis  alienum  servum  verbe-  make  it  a  manifest  insult  to  the 
raverit,  et  in  hunc  casnm  actio  pro-  master,  as  if  a  person  has  flogged 
ponitur.  At  si  quis  servo  convidum  severely  the  slave  of  another,  in 
fecerit,  vel  pugno  eum  percusserit,  which  case  this  action  is  given  against 
nulla  in  eum  actio  domino  competit.       him.    But  a  master  cannot  bring  an 

action  against  a  person  who  has  col- 
lected a  crowd  round  his  slave,  or 
struck  him  with  his  fist 

Gai.  iii.  222. 

Under  the  civil  law  the  master  could  not  bring  an  action  for 
injury  done  to  his  slave,  unless  the  injury  were  done  with  intent 
to  hurt  or  annoy  the  master.  But  the  praBtor  gave  an  action 
pleno  jure,  i,  e.  which  could  be  brought  as  a  matter  of  right,  if 
the  slave  were  beaten  or  tortured  without  the  master  s  orders, 
and  an  action,  cognita  causa,  i,  e.,  allowed  if  the  circumstances 
of  the  case  seemed,  on  inquiry,  to  furnish  good  ground  for  it,  if 
the  injury  had  been  slighter.  Begard  was  had,  in  making  this 
inquiry,  and  in  estimating  the  amount  of  damage,  to  the  class  of 
slaves  to  which  the  slave  belonged.  (See  paragr.  7.)  The 
slave  himself  could  in  no  case  bring  an  action  for  injury  sus- 
tained by  him,     (D.  xlvii.  10.  15.  34.) 

4.  Si  communi  servo  ii^uria  facta  .  4.  If  an  mjury  has  been  done  to  a 
sit,  sequum  est,  non  pro  ea  parte  qua  slave  held  in  common,  equity  de- 
dominus  quisque  est,  sestimationem  mands  that  it  shall  be  estimated  not 
injurifle  fieri,  sed  ex  dominorum  per-  according  to  tlieir  respective  shares 
sona,  quia  ipsis  fit  injuria.  in  him,  but  according  to  their  re- 

spective position,  for  it  is  the  masters 
who  are  ii]gured. 

If  the  co-proprietors  brought  the  action  for  injury  done,  or 
intended  to  be  done  to  them  through  their  slave,  then,  as  it  is 
said  in  the  text,  it  made  no  difference  what  was  the  amount  of 
their  interest  in  the  slave.  Each  had  equally  had  an  insult 
offered  him.     But  the  co-proprietors  might  bring  a  prstoriaa 
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action  for  harm  done  to  the  slave,  when  no  insult  or  hurt  was 
intended  to  them,  hut  the  only  question  was,  how  much  was  the 
slaye  damaged,  and  made  unfit  for  work,  and  then  the  amount 
recovered  was  divided  hetween  them,  proportionately  to  their 
respective  interests  in  the  slave.     (See  note  on  last  paragr.) 

5.  Quod  si  nsnsfractas  in  servo 
Titii  est,  proprietas  Mseidi,  magis 
Mffivio  injuria  fieri  intelligitur. 


5.  If  Titiiis  has  the  Qsnfract,  and 
Mffiyios  the  property  in  a  slave,  the 
injury  is  considered  to  be  done  rather 
to  MflBvins  than  to  Titius. 


D.  xlvii.  10. 16.  47. 


It  might,  however,  happen  that  it  could  he  shown  that  the 
intention  was  to  injure  and  insult  the  usufructuary  more  than 
the  proprietor.  (D.  xlvii.  10.  15.  48.)  No  one  hut  the  pro- 
prietor could  bring  the  prsetorian  action  for  the  injury  done  to 
the  slave. 


6.  Sed  si  libero  qui  tibi  bona  fide 
servit,  ii^jnria  facta  sit,  nuUa  tibi  acdo 
dabitor;  sed  suo  nomine  is  experiri 
potezit,  nisi  in  contumeliani  tuam 
pulsatns  sit:  tunc  enim  competit  et 
tibi  izguriarum  actio.  Idem  ergo  est 
et  in  servo  alieno  bona  fide  tibi  ser^ 
viente,  ut  ^toties  admittatur  injuria- 
rum  actio,  quoties  in  tuam  con- 
tumeliam  injuria  ei  facta  sit 


6.  If  the  iiguiy  has  been  done  to  a 
freeman,  who  serves  you  bona  fide, 
you  have  no  action,  but  he  can  bring 
an  action  in  his  own  name,  unless  he 
has  been  injured  merely  to  insult 
you,  for,  in  that  case,  you  may  bring 
the  actio  injuriarum.  So,  too,  with 
regard  to  a  slave  of  another  who 
serves  you  bona  Jide,  you  may  bring 
this  action  whenever  the  slave  is  in- 
jured for  the  purpose  of  insulting 
you. 


D.  xlvii.  10. 15.  48. 


7.  Poena  autem  injuriarum  ex  lege 
Duodecim  Tabularum,  propter  mem- 
brum  quidem  ruptum  talio  erat; 
propter  os  vero  fractum  nummarisB 
poensB  erant  constitutee,  quasi  in  mag- 
na veterum  paupertate:  sed  postea 
pnetores  permittebant  ipsis  qui  in- 
juriam  passi  sunt,  earn  eestimare,  ut 
judex  vel  tanti  renm  condemnet, 
quanti  injuriam  passus  sestimaverit, 
vel  minoris,  prout  ei  visum  fuerit. 
Sed  poena  quidem  injuriarum  quae  ex 
lege  Duodecim  Tabularum  introducta 
est,  in  desuetudinem  abiit;  quam 
autem  preetores  introduxerunt,  qusB 
etiam  honoraria  appellatur,  in  judiciis 
fireqnentatur,  nam  secundum  gradum 
dignitatis  vitttque  honestatem  cresoit 
Aut  minuitur  aestimatio  injuria:  qui 
gradus  condemnationis  et  in  servili 
persona  non  immerito  servatur,  ut 
aliud  in  servo  actore,  aliud  in  medii 


7.  The  penalty  for  injuries  under 
the  law  of  the  Twelve  Tables,  was  a 
limb  for  a  limb,  but  if  only  a  bone 
was  fractured,  pecuniary  compensa- 
tion was  exacted  proportionate  to  the 
great  poverty  of  the  times.  After- 
wards, the  prsetor  permitted  the  in- 
jured parties  themselves  to  estimate 
the  injury,  so  that  the  judge  should 
condemn  the  defendants  to  pay  the 
sum  estimated,  or  less,  as  he  may 
think  proper.  The  penalty  appointed 
by  the  Twelve  Tables  has  fallen  into 
desuetude,  but  that  introduced  by  the 
prsetors,  and  termed  honorary,  is 
adopted  in  the  administration  of 
justice.  For,  according  to  the  rank 
and  character  of  the  person  injured, 
the  estimate  is  greater  or  less ;  and  a 
similar  gradation  is  observed,  not  im- 
properly, even  with  regard  to  a  slave, 
one  amount  being  paid  in  the  case  of 
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ftctas  homioe,  allud  in  viUssimo  vel      a  slave  who  is  a  steward,  a  second  in 
compedito  oonstitaator.  that  of  a  slave  holding  an  office  of  an 

intermediate  class,  and  a  third  in 
that  of  one  of  the  lowest  rank,  or  one 
condemned  to  wear  fetters. 

Gai.  iii.  223,  224;  D.  iJvii.  10.  15.  44. 

The  greater  part  of  the  edict  of  the  prsetor  on  this  subject  is 
given  by  Ulpian  in  different  parts  of  the  extracts  from  his  writ- 
ings, and  given  in  the  Digest  (xlvii.  10.  15.  17). 


8.  Sed  et  lex  Cornelia  de  injnriis 
loquitur,  et  ii^uriarum  actionem  in- 
troduxit,  quiB  competit  ob  earn  rem 
quod  se  pulsatum  quis  verberatumve, 
domumve  suam  vi  introitam  esse  di- 
cat  Domum  autem  accipimus,  sive 
in  propria  domo  quis  habitat,  sive  in 
conducta  vel  gratis  sive  hospitio  re- 
ceptus  sit. 

D.  xlvii.  10. 


8.  The  lex  Cornelia  also  speaks  of 
iiguries,  and  introduced  an  tuiio  m- 
juriarum,  which  may  be  brought  when 
any  one  alleges  that  he  has  been 
struck  or  beaten,  or  that  his  house 
has  been  broken  into.  And  the  term. 
**  his  house "  includes  one  which  be- 
longs to  him  and  in  which  he  lives, 
or  one  he  hires,  or  one  in  which  he 
is  received  gratuitously  or  as  a  guest» 

6,  pr.  and  2. 

The  lex  Cornelia  de  Sicariis  (see  Tit.  18.  6),  though 
chiefly  directed  against  murderers,  also  contained  provisions 
against  other  deeds  of  violence.  Lex  itaque  Cornelia  ex 
trihus  causis  dedit  actionem :  quod  quis  pulsatus^  verhera- 
tusve  domusve  ejus  vi  introita  sit,     (D.  xlvii.  10.  6.) 


9.  Atrox  injuria  eestimatur  vel  ex 
facto,  veluti  si  quis  ab  aliquo  vul- 
neratus  fuerit  vel  fustibus  cjbsus  ;  vel 
ex  loco,  veluti  si  cui  in  theatro  vel  in 
foro  vel  in  conspectu  preetoris  injuria 
facta  sit;  vel  ex  persona,  veluti  si 
magistratus  i^juriam  passus  fuerit, 
vel  si  senatori  ab  humili  injuria  facta 
sit,  aut  parenti  patrouove  fiat  a  liberis 
vel  libertis:  aliter  enim  senatoris  et 
parentis  patronique,  aliter  extranei 
et  humilis  person»  injuria  eestimatur. 
Nonnunquam  et  locus  vulneris  atro- 
cem  injuriam  facit,  veluti  si  in  oculo 
quis  percusserit.  Parvi  autem  refert, 
utrum  patrifamilias  an  filiofamilias 
talis  injuria  facta  sit:  nam  et  haec 
atrox  nstimabitur. 


9.  An  injury  is  said  to  be  of  a  grave 
character,  either  from  the  nature  of 
the  act,  as  if  any  one  is  woimded  or 
beaten  with  clubs  by  another,  or  from 
the  nature  of  the  place,  as  when  an 
injury  is  done  in  a  theatre,  a  fonim, 
or  in  the  presence  of  the  pnetor; 
sometimes  from  the  quality  of  the 
person,  as  when  it  is  a  magistrate 
that  has  received  the  injuiy,  or  a 
senator  has  sustained  it  at  the  hands 
of  a  person  of  low  condition,  or  a 
parent  or  patron  at  the  hands  of  a 
child  or  freedman.  For  the  injoiy 
done  to  a  senator,  a  parent,  or  a 
patron  is  estimated  differently  from 
an  injury  done  to  a  person  of  low 
condition  or  to  a  stranger.  Some- 
times, it  is  the  part  of  the  body  in- 
jured that  gives  the  character  to  the 
injury,  as  if  any  one  has  been  struck 
in  the  eye.  Nor  does  it  make  any 
difference  whether  such  an  injury  has 
been  done  to  a  paterfamilias  or  a 
JiliHsfamilias,  it  being  in  either  case 
considered  of  a  grave  character. 
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Gix.  liL  226 ;  B.  xlvii.  10.  7.  8 ;  B.  zhiL  8,  9. 1,  2. 

If  the  injury  was  atrox,  a  freedman  might  bring  an  action 
against  his  patron,  and  the  emancipated  son  against  his  father, 
but  not  otherwise.  (D.  xlvii.  10.  7.  8.)  And  the  praetor  him- 
self, in  cases  of  atrox  injuria^  when  he  gave  the  formula  to 
the  judge,  fixed  the  maximum  of  the  condemnation,  and  the 
judge  would  not  dare  to  condemn  the  defendant  in  a  less  sum. 
(Gai.  iu.  224.) 


10.  In  suimna  sdendiim  est,  de 
omni  ugoria  emn  qui  passus  est, 
posse  vel  eriminaliter  agere  yel  cm- 
Hter.  £t  si  qmdem  dviliter  agatnr, 
iBStimatione  facta  secondain  qnod 
dictum  est,  poana  imponitur;  sin 
«atem  oriminaliter,  officio  judiois  ex- 
traordinaria  poena  reo  irrogatur.  Hoc 
iridelioet  observando  qnod  Zeuoniana 
constitatio  introdozit,  ut  yiri  illostres 
qoiqae  snper  eos  sunt,  et  per  pro- 
coratorem  possint  actionem  ii^uria- 
ram  criminaliter  vel  persequi  vel  sus- 
dpere,  secnndum  ejus  tenorem  qui 
ex  ipsa  manifestias  apporet. 


10.  Lastlj,  it  must  be  observed, 
that  in  every  case  of  injury  he  who 
has  received  it  may  bring  either  a 
criminal  or  a  civil  action.  In  the 
latter,  it  is  a  sum  estimated  as  we 
have  said  that  constitutes  the  penalty ; 
in  the  former,  the  judge,  in  the  ex- 
ercise of  his  duty,  inflicts  on  the 
offender  an  extraordinaxy  punish- 
ment. We  must,  however,  remark, 
that  a  constitution  of  Zeno  permits 
men  of  the  rank  of  illustris,  or  of  any 
higher  rank,  to  bring  or  defend  the 
(tctio  injuriamm  if  brought  criminally 
by  a  procurator,  as  may  be  seen  more 
clearly  by  reading  the  constitution 
itself. 

D.  xlvii.  10.6;  C.  ix.  35. 11. 

It  was  only  as  a  very  peculiar  exception  that  criminal  actions 
could,  like  private  actions^  he  hrought  or  defended  through  a 
procurator. 


11.  Non  solum  antem  is  iignriamm 
tenetur,  qui  fedt  injuriam,  id  est,  qui 
percnssit;  verum  iUe  quoque  contine- 
bitur,  qui  dolo  fecit  vel  curavit  ut  cui 
mala  pugno  percuteretur. 


11.  Not  only  is  he  liable  to  the 
actio  injuriarum,  who  has  inflicted 
the  injury,  as,  for  instance,  the  per- 
son who  has  struck  the  blow ;  but  he 
also  who  has  maliciously  caused  or 
contrived  that  any  one  should  be 
struck. 


B.  xlvii.  10, 11. 1. 


12.  HflBO  actio  dissimulatione 
aboletur;  et  ideo  si  quis  injuriam 
dereliquerit,  hoc  est,  statim  passus 
ad  animum  suum  non  revocaverit, 
postea  ex  poenitentia  remissam  in- 
juriam non  potent  recolere. 


■  12.  This  action  is  extinguished  by 
a  person  dissembling  to  have  received 
the  injury ;  and,  therefore,  a  person 
who  has  taken  no  account  of  the  in- 
jury, that  is,  who  immediately  on  re- 
ceiving it  has  shown  no  resentment 
at  it,  cannot  afterwards  change  his 
mind  and  resuscitate  the  injuiy  he 
has  allowed  to  rest. 

D,  xlvii.  10, 11. 1. 

If  the  person  injured,  though  expressing  indignation  at  the 
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time,  did  not  take  any  steps  towards  enforcing  reparation  within 
a  year,  the  action  was  extinct.  (D.  xlvii.  10.  17.  6;  0.  ix. 
35.  6.)  The  action  was  personal  to  the  person  injured,  and 
could  not  be  transmitted  to  his  heirs,  unless  before  his  death 
the  action  had  akeady  proceeded  as  far  as  the  litis  contestation 


Tit.  V.    DE  OBLIGATIONIBUS  QU^  QUASI  EX 
DELICTO  NASCUNTUB. 

Si  judex  litem  suam  fecerit,  non  If  a  judge  makes  a  cause  his  own, 
proprie  ex  maleficio  obligatus  videtur :  he  does  not,  properly  speaking,  seem 
Bed  quia  neque  ex  contractu  obliga-  to  be  bound  ex  malcfido  ;  but  as  he 
tus  est,  et  utique  peccasse  aliquid  in-  is  neither  bound  ex  maleficio  or  ex  ctm- 
telligitur,  licet  per  imprudentiam,  tractu,  and  as  he  has,  nevertheless, 
ideo  yidetur  quasi  ex  maleficio  teneri ;  done  a  wrong,  although  perhaps  only 
et  in  quantum  de  ea  re  sBquum  reli-  from  ignorance,  he  seems  to  be 
gioni  judicantis  videbitur,  poenam  bound  as  it  were  ex  maleficio^  and 
sustinebit.  will  be   condemned  to  the  amount 

which  seems  equitable  to  the  con- 
science of  the  judge. 

D.  1. 13.  6. 

The  Roman  legislation  characterised  rather  arbitrarily  certain 
wrongful  acts  as  delicts,  and  then,  as  there  were  many  other  wrong- 
ful acts  which  bound  the  wrong-doer  to  make  reparation,  and  as 
it  could  not  be  said  that  the  wrong-doer  was  bound  ea:  delicto, 
he  was  said  to  be  bound  quasi  ex  delicto.  The  principle  was 
exactly  the  same,  but  the  particular  act  did  not  happen  to  be 
among  those  technically  termed  delicts.  The  first  instance 
given  is  that  of  a  judge  qui  litem  suam  fecerit y  that  is,  who, 
through  favour,  corruption,  or  fear  (D.  v.  1.  16.  1),  or  even 
ignorance  of  law  {licet  per  imprudentiam)^  gives  a  manifestly 
wrong  sentence,  and  who  thus  makes  the  lis  or  suit  to  be  sua, 
that  is,  affect  himself  by  rendering  him  responsible  for  the 
sentence.  Gains  gives  an  example,  in  the  case  of  a  judge  con- 
demning a  defendant  in  a  sum  different  from  that  fixed  in  the 
formula,     (Gai.  iv.  62.) 

The  defendant  might,  if  he  pleased,  instead  of  bringing  an 
action  against  the  judge,  appeal  firom  his  decision ;  and  in  some 
cases,  as  when  the  judge  had  violated  public  law,  or  been  cor- 
rupted, he  might  treat  the  decision  as  null,  and  commence  the 
action  afresh  (D.  xlix.  1.  6.  19) ;  but  his  adversary  might  be 
insolvent,  or  his  indignation,  or  many  other  reasons,  might  make 
him  prefer  suing  the  judge. 

Ducaurroy  points  out  that  the  distinction  made  between  the 
seemingly  parallel  cases  of  an  ignorant  physician  and  an  igoo- 
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rant  jadge,  the  fault  of  the  former  being  ponished  under  the 
lex  Aquilia,  the  latter  being  bound  quasi  ex  delicto,  arises  from 
the  injury  of  the  physician  being  done  to  the  body.  The 
severity  of  the  penalty  against  a  judge  who  was  merely  igno- 
rant of  the  law^  is  owing  probably  to  the  great  checks  against 
ignorance  which  the  judge  possessed  if  he  pleased  to  avail  him- 
self of  them  in  the  advice  of  the  ^* prudentes**  whose  business 
it  was  to  assist  him,  and  in  the  possibility  of  having  recourse 
to  the  magistrate  who  had  given  the  action  to  him. 


1.  Item  is  ex  cryus  coenaculo,  vel 
proprio  ipsios  vel  in  quo  gratis  habi- 
tabat,  dejectam  effusumve  aliquid  est, 
ita  ut  alicoi  noceretur,  quasi  ex  male- 
fido  obligatus  intelligitur.  Ideo  aa< 
tern  non  proprie  ex  maleficio  obliga- 
tus intelligitur  quia  plerumque  ob 
alterius  culpam  tenetur,  aut  servi  aut 
liberL  Cui  similis  est  is  qui,  ea 
parte  qua  Yulgo  iter  fieri  solet,  id 
positum  aut  suspensum  habet  quod 
potest,  si  ceciderit,  alicui  nocere  :  quo 
casu  poena  decern  am-eorum  consti- 
tuta  est  De  eo  vero  quod  dejectum 
effhsumve  est,  dupli  quanti  damnum 
datum  sit,  constituta  est  actio:  ob 
bominem  vero  liberum  occisum,  quin- 
quaginta  aureorum  poena  constitui- 
tur;  si  vero  vivat,  nocitumque  ei 
esse  dicatur,  quantum  ob  eam  rem 
sequnm  judici  videtur,  actio  datur. 
Judex  enim  computare  debet  mer- 
cedes  medicis  prsestitafl,  ceteraque 
impendia  quae  in  curatione  facta  sunt, 
prseterea  operarum  quibus  caruit  aut 
cariturus  est,  ob  id  quod  inutilis  fac- 
tus  est. 


1.  So,  too,  be  wbo  occupies,  whether 
as  proprietor  or  gratuitously,  an  apart- 
ment, from  which  anything  has  been 
thrown  or  poured  down,  which  has 
done  damage  to  another,  is  said  to 
be  bound  as  it  were  ex  maleficio,  for  he 
is  not  exactly  bound  ex  maleficio,  as 
it  is  generally  by  the  fault  of  another, 
a  slave,  for  instance,  or  a  freedman, 
that  he  is  bound.  It  is  the  same 
with  regard  to  a  person  who,  on  a 
public  way,  keeps  something  placed 
or  suspended,  which  may,  if  it  fall, 
hiui;  any  one  ;  in  this  case,  a  penalty 
has  been  fixed  of  ten  aurei,  V\rith 
respect  to  things  thrown  or  poured 
down,  an  acUon  is  given  for  double 
the  amount  of  the  damage  done ;  and 
if  a  freeman  has  been  killed,  there 
is  a  penalty  of  fifty  aurei.  If  he  is 
not  killed,  but  only  hurt,  the  action  is 
given  for  the  amount  which  the 
judge  considers  equitable  under  the 
circumstances;  the  judge  ought  to 
take  into  account  the  fees  paid  to  the 
physician,  and  all  the  other*expensea 
of  the  man's  illness,  as  weU  as  the 
employment  which  he  has  lost,  or 
will  lose,  by  being  incapacitated. 

D.  xliv.  7.  5.  5;  D.  ix.  3.  6,  6;  D.  ix.  3. 1 ;  D.  ix.  8.  7. 

The  edict  of  the  prcetor,  in  both  cases  alluded  to  in  the  text, 
is  given,  D.  ix.  3.  1 ;  and  D.  ix.  3.  5,  6. 

The  action  given  in  each  case  was  popularis,  that  is,  any 
one  mighl  bring  it,  but  in  the  case  of  a  freeman  being  killed, 
his  heirs  or  relations,  if  they  brought  an  action,  were  preferred 
to  strangers. 


2.  Si  filinsfamilias  seorsum  a 
patre  habitaverit,  et  quid  ex  coenaculo 
ejus  dejectum  effusumve  sit,'  sive 
quid  positum  suspensumve  habuerit, 
ei^jus  casus  periculosus  est,  Juliano 


2.  If  a  filiu»/amilias  lives  apart 
from  his  father,  and  from  a  room  in 
his  house  anything  is  thrown  or 
poured  down  or  is  placed  or  sus- 
pended, the  fall  of  which  would  be 
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placuit  in  patrem  nnllam  esse  ao-  dangerous,  Jnlian  thinks  that  no 
iionem,  sed  cum  ipso  filio  agendum,  action  oould  be  brought  against  the 
Quod  et  in  filiofamilias  judioe  obser-  father,  but  only  against  the  son.  The 
vandum  est,  qui  litem  suam  fecerit.         same   holds    good   with  respect  to 

A  Jilitufamiliasy  who,  being  a  judge, 
has  made  a  cause  his  own. 

B.  xliv.  7.  5.  6;  D.  v.  1.15. 

In  the  case  of  a  Jilius/amilias,  the  father  was  not  obliged 
even  to  repair  the  injury  done  to  the  extent  of  the  sons  pecii- 
Hum  (see  Tit.  6.  10);  but  if  a  slave  had  done  the  injury,  the 
master  was  always  bound  to  repair  the  damage,  or  to  abandon 
the  slave.     (See  Tit.  8.) 

8.  Item  exercitor  navis  aut  caupon» 
aut  stabuli  de  damno  aut  furto  quod 
in  navi  aut  caupona  aut  stabulo  fac- 
tum erit,  quasi  ex  maleficio  teneri 
videtur,  si  modo  ipsius  nullum  est 
malefidum,  sed  alicujus  eorum 
quorum  opera  navem  aut  cauponam 
aut  stabulum  exerceret;  cum  enim 
neque  ex  contractu  sit  adversus  eum 
oonstituta  hseo  actio,  et  aliquatenus 
culpsB  reus  est,  quod  opera  malorum 
hominum  uteretur,  ideo  quasi  ex 
maleficio  teneri  videtur.  In  his  au- 
tem  casibus  in  factum  actio  com- 
petit,  quse  heredi  quidem  datur,  ad- 
Tersus  heredem  autem  non  competiU 


8.  The  master  of  a  ship,  of  an 
inn,  or  a  stable,  is  liable  as  it 
were  ex  maUfido^  for  any  damage  or 
loss  through  theft  occurring  in  the 
ship,  inn,  or  stable,  that  is,  if  it  is 
not  he  who  has  committed  the  wrong- 
ful deed,  but  some  one  employed  in 
the  service  of  the  ship,  inn,  or  stable. 
For  as  the  action  given  against  him 
does  not  arise  ex  malejicio  or  ex  con^ 
traciu^  and  yet  he  is  in  fault  in  em- 
ploying dishonest  persons  as  his  ser- 
vants, he  seems  to  be  bound  as  it 
were  ex  malefido.  In  these  cases  it 
is  an  action  in  factum  that  is  given, 
and  it  may  be  brought  by  the  heir, 
but  not  against  the  heir. 

D.  xliv.  7.  5,  6;  D.  ix.  8.  5.  13. 

The  person  injured  might  also,  at  his  option,  have  an  (ictio 
furti,  or  Aquilza,  as  the  case  might  be,  against  the  actual 
wrong-doer.     (D.  xlvii.  5.) 


TiT.  VI.    DE  AOTIONIBUS. 


Superest  ut  de  actionibus  lo- 
quamur.  Actio  autem  nihil  aliud 
est,  quam  jus  persequendi  judido 
quod  sibi  debetur. 


It  now  remaius  that  we  speak  of 
actions.  An  action  is  nothing  else 
than  the  right  of  suing  before  a 
judge  for  that  which  is  due  to  us. 


D.  xHv.  7.  61. 


A  sketch  has  been  given  in  the  Introduction  (paragr.  92-1 18) 
of  the  Boman  System  of  Civil  Process.  In  the  time  of  Justinian 
the  system  of  extraordinaria  judicia  (Introd.  paragr.  1 10, 1 11) 
had  long  been  established^  and  the  praetorian  system  o(farmuke 
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abolished.  But  it  was  under  the  system  of  formuUe  that 
Boman  law  received  its  characteristic  shape,  and  the  great 
jurists  wrote.  In  this  Title  of  the  Institutes  Justinian,  bor- 
rowing from  writers  who  treated  all  actions  with  reference  to 
the  system  oi  formulcby  uses  the  language  of  the  praetorian 
system.  A  knowledge,  therefore,  of  the  outlines  of  that  system 
is  indispensable  for  the  comprehension  of  this  Tide.  For  an 
account  of  its  main  features  the  reader  is  referred  to  paragraphs 
100  to  109  of  the  Introduction. 

I.  Omnium  actionum  quibus  inter  1.  All  actions  whatever,  by  which 

aliqtios  apud  judices  arbitrosve  de  any  matter  whatever  is  submitted  to 
quacumque  re  qusritur,  summa  the  decision  of  judges  or  of  arbitra- 
divisio  in  duo  genera  deducitur :  ant  tors  may  be  divided  into  two  classes  : 
enim  in  rem  sunt,  aut  in  personam,  for  actions  are  either  real  or  personal. 
Namque  agit  unusquisque  aut  cum  Either  the  plaintiff  sues  the  defend- 
eo  qui  ei  obligatus  est  vel  ex  con-  ant,  because  he  is  made  answerable 
tracta  vel  ex  maleficio,  quo  casu  to  him  by  contract,  or  by  a  delict,  in 
proditffi  sunt  actiones  in  personam,  which  case  the  plaintiff  brings  a  per- 
per  quas  intendit  adversarium  ei  dare  sonal  action,  alleging  that  his  adver- 
facere  oportere,  et  aliis  quibusdam  sary  is  bound  to  give  to,  or  to  do 
modis ;  aut  cum  eo  agit  qui  nullo  something  for  him,  or  making  some 
jure  ei  obligatus  est,  movet  tamen  other  similar  allegation.  Or  else  the 
alicui  de  aliqua  re  controversiam,  quo  plaintiff  brings  an  action  against  a 
casu  prodit»  actiones  in  rem  sunt :  person  not  made  answerable  to  him 
veluti  si  rem  oorporalem  possideat  by  any  obligation,  but  with  whom  he 
quis,  quam  Titius  suam  esse  affir-  disputes  the  right  to  some  corporeal 
met  et  possessor  dominum  se  esse  thing,  and  for  such  cases  real  ac- 
dicat ;  nam  si  Titius  suam  esse  in-  tions  are  given ;  as,  for  example,  if  a 
tendat,  in  rem  actio  est.  man  is  in  possession  of  land,  which 

Titius  maintains  to  be  his  property, 
while  the  possessor  says  that  he  him- 
self is  the  proprietor,  the  action  is 
real. 

Gai.  iv.  1.  8;  D.  xliv.  7.  25. 

The  first  and  most  important  division  of  actions  is  that  into 
actions  in  rem  and  actions  in  personam^  by  the  first  of  which 
we  assert  a  right  over  a  thing  against  all  the  world,  by  the 
second  we  assert  a  right  against  a  particular  person.  (See 
Introd.  sec.  64.)  And,  accordingly,  speaking  technically,  an 
action  was  called  real  when  the  formula  in  which  it  was  con- 
ceived embodied  a  claim  to  a  thing  without  saying  from  whom 
it  was  claimed,  and  personal,  when  the  formula  stated  upon 
whom  a  claim  was  made.  If  Titius  said  that  a  piece  of  land 
belonged  to  him,  there  was  no  necessity  that  the  name  of  the 
wrongful  occupier  should  appear  in  the  formula ;  at  any  rate 
not  in  the  intentioy  the  part  of  the  formula  always  considered 
characteristic  of  the  actio,  "  8%  paret  Titii  esse  rem"  This 
was  all ;  the  question  to  be  decided  was,  does  the  thing  belong 
to  Titius  ?    It  was  only  as  a  consequence  of  Titius  proprietor- 
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ship  being  established  that  the  wrongftil  occupier,  whose  name 
might  appear  in  the  condemnation  was  condemned  to  lose  the 
possession.  But  in  an  action  rising  on  a  contract,  the  name 
of  a  person  was  necessarily  introduced  into  the  intentio.  Titins 
could  not  merely  say  a  thing  was  owed  to  him;  he  must  add 
that  it  was  owed  by  a  particular  person.  There  are,  indeed, 
some  cases,  as,  for  instance,  a  deposit,  in  which  the  action  may 
be  equally  well  shaped  with  or  without  the  insertion  of  the 
name  of  a  particular  person.  There  may  either  be  a  real  action 
in  which  the  plaintiff  claims  the  thing,  or  a  personal  one  in 
which  he  says  that  the  depositary  ought  to  give  it  him.  When- 
ever the  action  is  made  to  rest  on  an  obligation,  it  is  personal, 
when  on  a  right  of  proprietorship  it  is  real.   . 

The  words  aliis  quihusdam  modis  in  the  text  refer  to  the 
intentio  of  the  formula,  which  did  not,  in  a  personal  action, 
always  run  either  dare  oportere^  or  facere  oportere,  but  in 
other  ways,  especially  that  oi  pr test  are  oportere, 

A  real  action  was  termed  vindicatio  or  petitio,  A  personal 
action,  when  brought  dare  or  facere,  received  the  name  of 
condictio,  Ulpian  gives  condictio  as  a  generic  name  for  all 
actions  in  personam,  (D.  xliv.  7.  25.)  For  an  account  of 
the  different  kinds  of  condictio,  in  a  limited  sense,  see  note  on 
Bk.  iii.  Tit.  13.  2 ;  and  see  also  paragr.  16  of  this  Title. 

As  preliminary  to  the  divisions  of  actions  given  in  this  Title, 
it  may  be  useful  to  observe  that  actions  in  personam,  if  based 
on  a  contract,  and  raising  a  question  of  law  as  well  as  of  fact, 
may  be  divided  into  (1)  condictions,  given  to  enforce  unilateral 
contracts,  and  being  certi  when  the  claim  was  certain,  incerti 
when  it  was  not;  (2)  prsetorian  actions,  having  special  names, 
given  principally  to  enforce  bilateral  contracts ;  and  (3)  actions 
in  factum  prascriptis  verbis,  given  to  enforce  contracts  not 
falling  under  the  four  heads  of  contracts,  and  not  having  special 
names.  (See  Bk.  iii.  Tit.  13.  2.)  All  condictions  were  stricti 
juris,  that  is,  the  judge  was  bound  by  the  strict  rules  of  law, 
unless  there  was  an  exception  appealing  to  equity  introduced 
into  the  formuleB.  All  the  praetorian  actions  given  to  enforce 
bilateral  contracts,  as  well  as  certainly  most,  and  probably  all, 
other  actions  of  exclusively  preetorian  origin,  were  borne  Jidei, 
t.  e,  the  judge  needed  no  exception  to  enable  him  to  consider 
the  equitable  circumstances  of  the  case.  The  intentio  of  every 
personal  action,  except  a  condictio  certi,  was  incerta,  •'.  e.  it 
ran  "  quicquid  paret,"  not  siparet.  Personal  actions  brought 
on  a  delict  were  either  in  the  form  of  the  particular  action  given 
by  the  law  which  made  the  offence  a  delict,  or  were  in  factum 
prascriptis  verbis. 

We  have  said,  "  based  on  a  contract,  and  raising  a  question 
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of  law,  as  well  as  of  fact,"  because  there  was  an  iittportant  kind 
of  personal  actions,  those  in  factum  conceptce  (to  be  carefully 
distinguished  from  those  in  factum  prcescrijytis  verbis) ,  in  which 
the  magistrate  merely  directed  the  judge  to  ascertain  whether  a 
particular  statement  was  true,  and  if  it  was,  to  condemn  the 
defendant»  There  was,  in  such  an  action,  no  application  of 
the  rules  of  law  to  be  made  by  the  judge,  as  there  was  in  those 
which  ran  siparet  oportere,  and  were  in  Jus  concepts,  (See 
Introd.  sec.  108,  and  note  on  paragr.  28.) 

2.  iEque  si  agat  jns  sibi  esse  ftmdo  2.  So,  too,  if  any  one  alleges  that 

forte  yel  eedibus  utendi  fruendi,  vel  he  has  a   right   to   the  usufnict  of 

per  fandam  vicini  eundl  agendi,  vel  land,  or  of  a  house,  or  thtst  he  has 

ex  fundo  vioini  aquam  ducendi,  in  a  right  of  going  or  driving  his  cattle, 


rem  actio  est  Ejusdem  generis  est 
actio  de  jure  pnedionim  nrbanorum  : 
yeluti,  si  agat  jus  sibi  esse  altius  sBdes 
siias  toUendi,  prospiciendive,  Tel 
projiciendi  aliquid,  vel  immittendi  in 
vicini  aedes.  Contra  quoque  de  usu- 
fructu  et  de  servitutibus  proediorum 
rusticoruro,  item  prflediorum  urba- 
noram,  invicem  quoque  proditee  sunt 
acdones,  ut  si  quis  intendat  jus  non 
esse  adversario  utendi  fruendi,  eundi 
agendi,  aquamve  ducendi,  item  altius 
tollendi,  prospiciendi,  projiciendi, 
immittendi.  Istie  quoque  actiones 
in  rem  sunt,  sed  negativse.  Quod 
genus  actionis  in  controversiis  rerum 
corporalium  proditum  non  est,  nam 
in  his  is  agit  qui  non  possidet;  ei 
vero  qui  possidet,  non  est  actio  pro- 
dita  per  quam  neget  rem  actoris  esse. 
Sane  uno  casu,  qui  possidet  nihilomi- 
nns  actoris  partes  obtinet,  sicut  in 
latioribus  Digestorum  libris  oppor- 
tonius  apparebit. 


or  of  conducting  water,  over  the  land 
of  his  neighbour,  the  action  is  real ; 
as  also  are  actions  relating  to  prtedial 
servitudes,  as  when  a  man  alleges  a 
right  to  raise  his  house,  a  right  to  an 
uninterrupted  view,  a  right  to  make 
part  of  his  house  project,  or  of  in- 
serting the  beams  of  his  building 
into  his  neighboiur's  walls.  There 
are  also  actions  relating  to  usufructs, 
and  the  servitudes  of  country  and 
city  estates,  which  are  the  reverse  of 
these ;  as  when  the  complainant  al- 
leges that  his  adversary  is  not  en- 
titled to  the  usufruct,  or  has  not  the 
right  to  go,  to  drive,  to  conduct  wa- 
ter, to  raise  his  house,  to  have  an  un- 
interrupted view,  to  throw  out  pro- 
jections, or  to  insert  his  beams. 
These  actions  are  equally  real,  but 
are  negative,  and  cannot  tiierefore  be 
used  in  disputes  respecting  things 
corporeal,  for  in  these  disputes  it  is 
the  person  out  of  "possession  who 
brings  tlie  acdon:  for  a  possessor 
cannot  bring  an  action  to  deny  that 
the  thing  is  the  property  of  the  plain- 
tifEl  There  is,  however,  one  case,  in 
which  a  possessor  may  act  the  part 
of  plaintiff;  which  wiU  be  more  fully 
seen  if  reference  is  made  to  the  books 
of  the  Digest 
Gai.  iv.  3 ;  D.  viii.  5.  2 ;  D.  zxxix.  1.15. 

Usufructs,  uses,  rural  and  urban  servitudes,  might  be  the 
objects  of  real  actions.  These  actions  were  either  confes8ori<By 
or  negative ;  in  the  former  the  plaintiff  claimed  to  exercise  a 
servitude  over  the  immoveables  of  another,  in  the  latter  he 
maintained  that  a  servitude  which  another  attempted  to  exercise 
over  an  immoveable  belonging  to  the  plaintiff  was  not  due. 

M  M 
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Both  the  actio  confessoria  and  the  actio  negativa  might  be 
brought,  whether  the  claimant  was  or  was  not  in  the  qua>si 
poBseBsio  of  the  servitude  in  question.  If  the  actio  confessoria 
was  brought  by  a  person  not  in  quasi-possession,  the  action 
falls  very  obviously  under  actions  in  rem.  A  claims  a  servi- 
tude over  the  land  of  B ;  the  servitude  is  a  res^  and  the  action 
is  as  much  one  in  rem  as  if  the  claim  was  for  the  land  itself. 
But  A  might  really  be  in  quasi-possession  of  this  servitude,  and 
yet  bring  an  actio  confessoria  to  secure  his  possession,  sup- 
posing it  were  threatened  or  made  insecure,  and  such  an  action 
is  a  wide  departure  from  an  ordinary  action  in  rem.  If  a  claim 
of  a  servitude  was  resisted  by  an  actio  negativa  brought  by 
the  owner  of  the  immoveable  over  which  it  was  claimed,  then, 
supposing  the  owner  was  not  in  quasi-possession  of  the  servi- 
tude, but  the  person  was  in  quasi-possession  of  it  who  claimed 
the  servitude,  the  actio  negativa  amounted,  in  fact,  to  an 
affirmative  action  in  rem,  B  has  a  res^  viz.  the  servitude, 
which  A  says  is  part  of  his  dominium^  and  has  never  been 
separated  from  it,  and  belongs  to  him,  and  A  might  very  well 
bring  an  ordinary  action  in  rem  to  recover  it ;  but  in  the  case 
of  a  servitude  the  action  took  a  form  which  it  could  not  take  in 
the  case  of  a  claim  to  a  res  corporalis.  The  claimant  of  a  res 
corporalis  would  gain  nothing  by  having  it  declared  that  B 
was  not  the  owner  of  the  thing,  for  that  would  not  show  that 
he  himself  was ;  but  if  the  owner  of  an  immoveable  had  it 
declared  that  a  servitude  claimed  did  not  exist,  he  had,  as  the 
result  of  the  action,  the  immoveable  freed  from  the  servitude. 
If  the  person  who  brought  the  actio  negativa  was  in  quasi- 
possession  of  the  servitude,  or,  rather,  if  he  was  in  possession 
of  the  immoveable,  so  that  the  servitude  did  not  exist,  but  was 
only  claimed  by  another,  then  this  action  was,  like  the  actio 
confessoria,  brought  by  the  quasi-possessor  only  as  a  means  of 
securing  himself  in  the  possession.  And  the  reason  why  such  ac- 
tions were  brought  in  the  case  of  servitudes,  and  not  of  res  corpo- 
rales,  was,  that  possession  of  the  latter  was  sufficiently  protected 
by  the  interdicts  uti possidetis  and  utrubi,  of  which  more  will  be 
said  in  the  15  th  Title.  These  interdicts  were  not  granted  to 
quasi-possessors,  and  though  interdicts  were,  in  process  of  time, 
given  by  the  preetors  to  protect  quasi-possession,  yet  these 
actions  remained  as  a  concurrent  means  of  security. 

Sane  uno  casu.  It  is  a  subject  of  much  dispute  what  is  the 
one  case  in  which  the  possessor  could  be  plaintiff.  Probably 
the  words  are  but  a  summary  of  what  has  gone  before. 
'*  There  is,  indeed,  but  one  case  of  a  person  in  possession  be- 
ing plaintiff,  that,  namely,  of  the  possessor  of  an  incorporeal 
thing." 
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3.  Sed  iste  qnidem  actiones  qna- 
nuD  mentionem  habuimas,  et  si  qute 
sunt  similes,  ex  legitimis  et  ci>iliba8 
causis  descendant  AlisB  antem  sunt 
quas  prtetor  ex  sua  jurisdictione  com- 
paratas  habet  tarn  in  rem  quam  in 
personam,  quas  et  ipsas  necessarium 
est  exemplls  ostendere:  ecce  pie- 
rumque  ita  pennittitur  in  rem  agere, 
ut  vel  actor  diceret  se  quasi  usuce- 
pisse  quod  non  usnceperit,  vel  ex  di- 
Terso  possessorem  diceret  adversa- 
rium  suum  non  usucepisse  quod 
usnceperit. 


3.  The  actions  just  mentioned,  and 
those  of  a  simUar  nature,  are  derived 
from  laws  and  the  jus  civile;  but 
there  are  others,  both  real  and 
personal,  which  the  prsetor,  by  virtue 
of  his  jurisdiction,  has  introduced, 
and  of  which  it  is  necessary  to 
give  some  examples :  thus  the  praetor 
often  permits  a  real  action  to  be 
brought,  by  which  the  plaintiff  is 
allowed  to  allege,  that  he  has  acquired 
something  by  prescription,  which  he 
has  not  acquired ;  or  by  which,  on  the 
contrazy,  the  possessor  alleges  that 
his  adversary  has  not  acquired  some- 
thing by  prescription,  which,  in 
reality,  he  has  acquired. 


D.  xliv.  7.  25.  2. 

The  second  division  of  actions,  given  in  tbis  Title,  is  that  of 
dvil  and  prsBtorian.  The  two  methods  principally  adopted  hy 
the  pwetor  to  give  an  action  in  cases  not  provided  for  by  the 
civil  law,  were  either  to  construct  a  formula  on  a  fictitious  hy- 
pothesis, or  make  the  action  one  in  factum  concepta.  (See 
Introd.  paragr.  1 08. )  The  three  following  paragraphs  give  exam- 
ples of  fictitious  actions  in  rem. 

Justinian  notices  five  preetorian  actions  in  rem,  viz.  the  actio 
PubHciana,  the  actio  quasi  Puhliciana,  the  actio  Pauliana, 
the  actio  Serviana,  and  the  actio  quasi  Serviana,  and  gives 
as  instances  of  the  numerous  praetorian  actions  in  personam, 
the  actions  de  pecunia  constituta,  de  peculio,  &c.  (See 
paragr.  8,  and  foil.) 


4l  Namque  si  cni  ex  jnsta  causa 
res  aliqua  tradita  fuerit,  veluti  ex 
causa  emptionis  aut  donationis  aut 
dotis  aut  legatorum,  necdum  ejus  rei 
dominus  effectns  est ;  si  ejus  rei  pos- 
sessionem casu  amiserit,  nuUam 
habet  directam  in  rem  actionem  ad 
eam  persequendam,  quippe  ita  pro- 
ditae  sunt  jure  dvili  actiones  ut  qnis 
dominium  suum  vindioet:  sed  quia 
sane  durum  erat  eo  casu  deficere 
actionem,  inventa  est  a  prsetore  actio 
in  qua  dicit  is  qui  possessionem  ami- 
sit,  eam  rem  se  usucepisse,  et  ita 
vindicat  suam  esse.  Quse  actio  Fub- 
liciana  appellatur,  quoniam  primum 
a  Fublicio  prsetore  in  edicto  proposita 
esU 


4.  For  instance,  if  anything  is  de- 
livered for  a  just  cause,  as  purchase, 
gift,  dowry,  or  legacy,  to  a  person  who 
has  not  yet  become  proprietor  of  the 
thing  delivered,  if  he  chances  to  lose 
the  possession,  he  has  no  direct  ac- 
tion for  its  recovery;  inasmuch  as 
the  civil  law  only  permits  such  ac* 
tions  to  be  brought  by  the  proprietor. 
But,  as  it  was  vexy  hard  that  there 
should  be  no  action  given  in  such  a 
case,  the  prsBtor  has  introduced  one, 
in  which  the  person  who  has  lost  the 
possession,  aUeges  he  has  acquired 
the  thing  in  question  by  prescription, 
although  he  has  not  really  so  acquired 
it,  and  he  thus  claims  it  as  his  own. 
This  action  is  called  the  actio  Pub- 
liciana,  because  it  was  first  placed  in 
the  edict  by  the  prietor  Publicius, 
M  M  2 
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Gal  iv.  36.  .  -         ^ 

When  any  one  except  the  real  owner  of  a  thing  {dominus) 
delivered  over  a  thing  on  a  ground  and  in  a  mode  which  would 
have  sufficed  to  have  passed  the  property,  if  he  had  had  it  to 
pasS;  or  if  an  owner  of  a  thing  transferred  a  thing  hy  a  mode 
insufficient  to  pass  the  dominium,  as  if  a  res  mancipi  was 
delivered  without  mancipation,  the  person,  in  either  of  these 
cases,  to  whom  the  thing  was  delivered,  being  a  bona  fide  pos- 
sessor, could  perfect  his  title  to  it  by  usucapion ;  but  if  he  lost 
the  thing  out  of  his  possession  after  it  was  delivered  to  him, 
but  before  the  time  necessary  to  complete  the  usucapion  had 
expired,  the  civil  law  gave  him  no  remedy,  for  he  was  not  the 
dominus,  and  none  but  a  dominus  could  claim  a  thing  by 
"  vindicatio"  The  actio  Publiciana  was  therefore  given  for 
his  relief  by  the  preetor  Publicius,  perhaps  the  Publicius  men- 
tioned as  praetor  by  Cicero.  {Pro  Cluent.  45.)  In  this  action 
tlie  plainUfif  was  allowed  to  state,  what  was  in  fact  not  tnie, 
that  the  usucapion  was  complete,  and  thus  to  claim  as  if  his 
ownership  was  absolute.  If  the  thing  had  fallen  into  the  hands 
of  a  person  who  hiuiself  claimed  to  be  really  the  dominus,  and 
to  have  a  bona  fide  ground  of  repelling  the  actio  Publiciana, 
it  could  be  repelled  by  an  exception  termed  the  exceptio  justi 
dominii,     (D.  vi.  2.  16.) 

If  it  had  fallen  into  the  hands  of  a  person  who  did  not  claim 
to  be  the  owner,  but  who  had  so  acquired  it  as  to  be  in  a  situa- 
tion to  perfect  his  title  by  usucapion,  i.e.  who  was  also  a 
bona  fide  possessor,  and  the  plaintiff  brought  an  actio  Pub- 
liciana for  it  before  the  time  of  the  usucapion  bad  expired,  the 
title  of  the  actual  holder  of  the  thing  was  considered  the 
better;  for  in  pari  causa  melior  est  conditio  possidentis. 
The  formula  of  the  action  ran  thus.  "Judex  esto.  Si  quern 
hominem  Aulus  Agerius  emit,  quique  ei  traditus  esset,  anno 
possidisset,  turn  si  eum  hominem,  de  quo  agitur,  ejus  ex  jure 
Quiritium  esse  oporteret."     (Gai.  iv.  36.) 

The  actio  Publiciana  might  also  be  useful  to  a  person  who 
was  really  the  owner;  for  while  the  distinction  between  res 
mancipi  and  nee  mancipi  was  retained,  the  owner  of  a  thing 
requiring  to  be  passed  by  mancipation  might  have  himself 
received  it  by  mancipation,  but  be  unable  to  show  that  the 
person  who  transferred  it  to  him  was  really  the  dominus,  and 
had  in  his  turn  received  it  by  mancipation.  If  he  lost  the 
thing  before  he  had  perfected  the  title  by  usucapion,  he  c-ould 
not  bring  a  vindicatio,  but  was  obliged  to  have  recourse  to  the 
actio  Publiciana ,'  and  before  the  legislation  of  Justinian  this 
action  was  especially  useful  to  persons  who  had  received  a 
transfer  of  things  which,  like  the  provincial  lands,  could  not  be 
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made  the  subject  of  a  perfect  dominium,  and  the  title  to  which 
could  not  be  perfected  by  usucapion  (see  Bk.  ii.  Tit.  6) ;  for 
they  were  allowed  to  briug  this  fictitious  action  if  they  were 
deprived  of  the  possession,  at  any  rate  after  the  time  entitling 
them  to  use  the  prascriptio  longi  temporis  had  elapsed.  (G. 
vii.  39.  8.) 

5.  Rarsns  ex  diverso  si  qtiis,  cam  5.   On  the  contrary,  if  any  one, 

reipnblicse  causa  abessetvel  in  bos-  while  abroad  in  the  service  of  his 
tiom  potestate  esset,  rem  ejns  qui  in  countty,  or  a  prisoner  in  the  hands 
dyitate  esset  usuceperit,  permittitur  of  the  enemy,  has  acquired  by  usu- 
domino,  si  possessor  reipublicee  causa  capion  a  thing  which  belongs  to  an- 
abesse  desierit,  tunc  intra  annum  other  person  resident  at  home,  then 
rescissa  usucapione  eam  rem  petere,  the  proprietor  is  permitted  within  a 
id  est,  ita  petere  ut  dicat  possessorem  year  after  the  return  of  the  possessor, 
nsu  non  cepisse,  et  ob  id  snam  rem  .  to  bring  an  action  by  rescinding  the 
esse.  Quod  genus  actionis  quibus-  usucapion;  that  is,  he  may  allege 
dam  et  aliis  simili  aequitate  motus  that  the  possessor  has  not  acquired 
prffitor  accommodat,  sicut  ex  latiore  by  prescriptiois  and  that  the  thing 
Digestorum  sen  Pandectarum  Yolu-  therefore  is  his.  Similar  feelings  of 
mine  inteUigere  licet.  equity  have  led  the  preetor  to  grant 

this  species  of  action  in  certain  other 
cases,  as  may  be  learnt  from  the 
larger  treatise  of  the  Digest  or  Pan- 
dects. 

D.  iv.  6.  21 ;  D.  iv.  1. 1,  2 ;  D.  iv.  6. 1.  1. 

This  paragraph  gives  the  converse  case.  Before,  the  usu- 
capion was  not  complete,  and  the  action  supplied  what  was 
wanting  to  it.  Here  the  usucapion  is  complete,  and  the  action 
takes  away  its  efiect. 

Such  an  action  might  be  wanted  in  either  of  two  cases. 
Either  the  proprietor  of  the  thing  might  be  absent,  or  deprived, 
on  the  legitimate  ground,  of  the  power  of  attending  to  his  affairs ; 
and  during  this  time  the  usucapion  might  have  been  completed 
against  him ;  or  the  possessor,  the  person  in  whose  favour  the 
time  of  usucapion  was  running,  might  have  been  absent,  and 
the  proprietor,  not  being  able  to  sue  him,  might  have  been 
unable  to  stop  the  usucapion.  In  either  of  these  cases  this 
kind  of  actio  Publiciana,  called  resctssoria,  because  the  usu- 
capion was  rescinded,  came  to  the  aid  of  the  proprietor.  It  is 
to  be  remarked  that  Justinian  notices  only  the  latter  of  the  two 
cases,  and  yet  he  had  provided  a  much  more  simple  remedy  in 
behalf  of  proprietors,  who  were  allowed  to  interrupt  the  usu- 
capion of  an  absent  possessor  by  a  protestation  made  before  a 
magistrate.     (C.  vii.  40.  2.) 

The  actio  Publiciana  rescissoria  had  to  be  brought  within  a 
year,  commencing  from  the  time  when  first  it  became  possible 
to  bring  the  action.  Intra  annum,  quo  primum  de  ea  re 
ea-periundi  po testae  erit.     (D.  iv.  6.  1.  1.)     The  year  was  a 
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utilis  annus,  and  its  length,  therefore,  varied  in  different  oases, 
for  Yrhich  Justinian  substituted  the  uniform  term  of  four  years. 
Quibusdam  et  aliis.  Such  as  the  restitutio  in  integrum,  by 
which  the  prsetor  protected  a  person  under  the  age  of  twenty- 
five  years.     (See  Bk.  i.  Tit,  23,  pr.) 

6.  Item,  si  quis  in  firaudem  credi-  6.  Again,  if  a  debtor  deliver  to  a 
torum  rem  soam  alicui  tradiderit,  third  person  anything  that  is  his 
bonis  ejus  a  creditoribus  ex  senten-  property,  in  order  to  defraud  his 
tia  praesidis  possessis,  permittitur  creditors,  who  have  seized  on  his 
ipsis  creditoribus  rescissa  traditione  goods  by  order  of  the  prases,  the  cre- 
eam  rem  petere,  id  est,  dicere  eam  ditors  are  permitted  to  rescind  the 
rem  traditam  non  esse,  et  ob  id  in  delivery,  and  bring  an  action  for  the 
bonis  debitoris  mansisse.  thing  delivered;  that  is,  they  may 

allege  that  the  thing  was  not  deli- 
vered, and  that  it  therefore  continues 
to  be  a  part  of  the  debtor's  goods. 

D.  zlii.  8. 1,  pr.  1,  2. 

Theophilus  tells  us  that  this  action  was  called  the  actio 
Pauliana,  The  lex  JSlia  Sen  tia  (see  Bk.  i.  Tit.  7)  had  made 
enfranchisements  in  fraud  of  creditors  void ;  but  the  law  did 
not  extend  to  alienations ;  and  the  prestor,  therefore,  when  the 
creditors  had  taken  possession  of  the  effects  of  the  debtor,  per- 
mitted them  to  reclaim  anything  which  had  been  alienated  after 
insolvency  and  with  intent  to  defraud. 

This  actio  Pauliana  in  rem  (says  Ortolan)  is  not  spoken 
of  elsewhere  in  the  works  of  Soman  law  which  have  come 
down  to  us.  It  must  not  be  confounded  with  the  actio 
Pauliana  in  personam  treated  of  in  the  Digest  (xxii.  1.  88, 
pr.  and  4),  which  was  given,  not  only  in  case  of  alienation,  but 
of  every  act  whereby  the  debtor  had  diminished  his  assets,  and 
the  intentio  of  which  was  directed  against  the  particular  person 
who  had  profited  by  such  an  act,  and  not  as  that  of  the  a^tio 
in  rem,  which  forms  the  subject  of  this  paragraph,  against  any 
one  who  happened  to  be  the  person  detaining  the  thing  claimed. 

7.  Item  Serviana,  et  quasi  Servi-  7.  The  oc^to  Serviana,  and  the  actio 
ana,  ques  etiam  hypothecaria  vocatur,  quasUServiana,  also  called  kypatheca- 
ex  ipsius  preetoris  jurisdictione  sub-  ria,  equally  take  their  rise  firom  the 
stantiam  capiimt.  Serviana  autem  pnetor's  jurisdiction.  The  actio  Set- 
ezperitur  quis  do  rebus  coloni,  qiie  viana  is  brought  to  get  possession  of 
pignoris  jure  pro  mercedibus  fundi  the  e£fects  of  a  farmer  which  have 
ei  tenentur;  quasi  Serviana  autem,  been  pledged  to  secure  the  rent  of 
qua  creditores  pignora  hypotheoasve  the  land.  The  adio  qvasi^Serviana 
persequuntur.  Inter  pignus .  autem  is  that,  by  which  creditors  sue  for 
et  hypothecam,  quantum  ad  actionem  things  pledged  or  mortgaged  to  them ; 
hypothecariam  attinet,  nihil  interest;  and,  as  regards  this  action,  there  is 
nam  de  qua  re  inter  creditorem  et  no  di£ference  between  a  pledge  and  a 
debitorem  convenerit  ut  si  pro  debito  hypotheca  ;  for  the  two  terms  are  in- 
obligata,  utraque  hao  appellatione  differently  applied  to  anything  which 
continetur,  sed  in  aliis  differentia  est:  the  debtor  and  creditor  agree  shall 
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nam  pignoris  appellatione  earn  pro-  be  bound  as  security  for  tbe  debt; 
prie  rem  contineri  dicimos,  quae  simal  but  in  other  points  there  is  a  distino- 
etiam  traditur  creditori,  maxime  si  tion  between  them.  The  term  pledge 
mobilis  sit;  at  eam  quse  sine  tradi-  is  property  applied  to  a  thing  which 
tione  nuda  conventione  tenetur,  pro>  has  actually  been  delivered  to  a  cre- 
prie  hypothec»  appellatione  contineri  ditor,  especially  if  the  thing  be  a 
dicimus.  moveable ;  the  term  kypotheca  means 

anything  bound  by  simple  agreement 

without  deliveiy. 

B.  rs.  2.  4;  D.  xx.  1. 17.  6. 1 ;  D.  xiii.  7.  9.  2. 

We  have  already  given  a  slight  sketch  of  the  jus  pignoris^ 
and  the  relative  position  of  the  creditor  and  debtor,  at  the  end 
of  the  fifth  Title  of  the  Second  Book.  The  interest  of  the 
creditor  was  not  thought  suflBcient  to  support  a  vindicatio  if 
he  lost  the  thing  pledged  out  of  his  possession,  or  wished  to  get 
the  thing  subjected  to  a  hypotheca  into  his  possession;  but 
a  prstorian  action  enabled  him  to  effect  this.  The  actio 
Serviana  mentioned  in  this  paragraph  was  given  to  enforce  the 
claim  of  the  landlord  to  the  farming  instruments  pledged  by 
the  farmer  for  his  rent,  aud  the  actio  qua^i- Serviana  was  an 
extension  of  this,  giving  a  means  to  every  creditor  of  enforcing 
his  right  to  anything  pledged  or  mortgaged. 

Maxime  si  mobilis  sit.  An  immoveable  might  of  course  be 
given  in  pledge;  but  it  would  generally  happen  that  things 
given  in  pledge  were  moveables. 

A  thing  subjected  to  successive  hj/potheca  belonged,  as  we 
have  said  in  treating  of  the  real  right  given  by  the  jus  pigno7  is 
(Bk.  ii.  Tit.  6),  to  the  person  in  whose  fevour  the  first  hypotheca 
was  constituted.  If,  therefore,  a  creditor,  whose  hypotheca  was 
subsequent,  brought  the  actio  quasi- Serviana  against  a  creditor 
whose  hypotheca  was  prior,  he  would  be  repeUed  by  an  excep- 
tion.    (0.  viii.  18.  6.) 


8.  In  personam  quoque  actiones  ez 
sua  jurisdictione  propositas  habet 
prsetor,  veluti  de  pecunia  constituta, 
cui  similis  videbatur  receptitia.  Sed 
ez  nostra  constitutione,  cum  et  si 
quid  plenius  habebat,  boo  in  actio- 
nem pecunitB  constitut»  transfusum 
est,  ea  quasi  supervacua  jussa  est 
cum  sua  auctoritate  a  nostris  legibns 
recedere.  Item  prastor  proposuit  de 
peculio  servorum  flliorumque  fami- 
lias,  et  ez  qua  quteritur  an  actor  jura- 
yerit,  et  alias  complures. 


8.  There  are  also  personal  actions 
irhich  the  pnetor  has  introduced  in 
the  ezercise  of  his  jurisdiction,  as, 
for  instance,  the  action  de  pecunia 
constitutay  which  that  called  recep- 
titia  much  resembled.  But  the  actio 
receptitia  has  been  rendered  super- 
fluous by  all  its  advantages  being 
tranferred  to  the  actio  pecuniee  con- 
8titut<Bf  and  has,  therefore,  by  one  of 
our  constitutions,  lost  its  authority, 
and  disappeared  from  our  legislation. 
The  praetor  has  likewise  introduced 
an  action  concerning  the  pecuHum  of 
slayes,  and  of  JHi\famUiarumy  an 
action  in  which  the  question  is  tried, 
whether  the  plaintiff  has  made  oath, 
and  many  others. 
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0.  iv.  18.  2,  pr.  and  1. 
See  notes  to  succeeding  paragraphs. 

0.  De   constituta    autem    pecunia  9.  The  actio  de  constUuta  pecunia 

onm  omnibus  agitur  qoicumque  pro  may  be  brought  against  any  person 

86  vel  pro  alio  soluturos  se  constitue-  who  has  engaged  to  pay  money,  either 

rint,  nulla  scilicet  sUpulatione  inter-  for  himself  or  another,  without  having 

poflita;  nam    alioquin  si    stipulanti  made  a  stipulation;  for,  if  he  has 

promiserint,  jure  oivili  tenentur.  promised  a  stipulator,  he  is  bound 

by  the  ciyil  law. 

D.  zlii.  5.  14.  3. 

The  actio  de  constituta  pecunia  was  an  action  hy  which  the 
preetor  enforced  a  mere  pact  or  agreement  (not  a  stipulation,  for 
then  the  action  would  have  been  ex  stipulatu)  by  which  a 
person  promised  again  what  he  already  owed,  or  promised  what 
another  owed,  fixing  the  time  for  payment.  This  agreement 
{constituta m)  did  not  operate  as  a  novation,  and  was  enforced 
as  subsidiary  to  the  main  contract.  The  actio  de  constituta 
pecunia  could  only  be  brought  within  a  year,  and  only  applied 
to  things  which  could  form  the  subject  of  a  mutuum,  i.e. 
things  qua  numero,  pondere,  mensurave  constant.  The 
pecunia  was  said  to  be  constituta  because  it  was  agreed  to  be 
paid  on  a  particular  day.  The  actio  receptitia  was  an  action 
given  against  bankers  {argentarii)  who  promised  to  satisfy  the 
demands  of  a  creditor  of  one  of  their  customers.  This  creditor 
was  said,  recipere  diem,  to  have  a  day  fixed  by  the  banker  for 
payment  of  his  claim,  and  hence  the  action  was  called  receptitia. 
The  mere  promise  of  the  banker  was  considered  enough  to  ground 
an  action  on,  an  exception  to  the  ordinary  rules  of  the  civil  law 
which  must  have  grown  out  of  the  peculiar  character  of  a 
banker  s  business.  What  the  civil  law  confined  to  bankers  only 
the  praetor  extended  to  every  one  alike ;  and  whenever  any  one, 
who  owed  a  debt  to  another  or  had  funds  of  another  in  his 
hand,  promised  to  pay  the  money  owed  by  or  deposited  with 
him  on  a  particular  day,  the  praetor  gave  the  action  de  constituta 
pecunia  to  enforce  the  fulfilment  of  the  promise, 

Justinian  abolished  the  actio  receptitia,  and  invested  the 
actio  de  constituta  pecunia  with  privileges  which  had  before 
belonged  exclusively  to  the  actio  receptitia;  for  he  made  it 
perpetual,  and  he  allowed  it  to  be  brought  whatever  was  the 
nature  of  the  thing  promised.     (0.  iv.  18.  2.) 

10.  Actlonos  autem  de  peculio  ideo  10.   The    praetor   has    introduced 

adversQS  patrem  dominumve  compa-  actions  de  peculio  against  fathers  and 

ravit  praetor,  quia  licet  ex  contractu  masters,  because,  although  they  are 

filiorum  servorumve  ipso  jure  non  not,  according  to  the  civil  law,  bound 

teneantur,  eequum  tamen  est  peculio  by  the  contracts  of  their  children  and 

tenus,  quod  veluti  patrimonium  est  slaves,  yet  they  ought  in  equity  to  be 
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filioniin  filiaramqae,  item  servomxn,      bound  to  the  extent  of  the  peculium, 
condemnari  eos.  vbich  is  a  kind  of  patrimony  of  sons 

and  daughters,  and  of  slaves. 

D.  XV.  1.  47.  6. 

The  actions  de  peculio,  of  which  there  were  several,  are 
treated  of  in  paragr.  4  of  next  Title. 

11.  Item  si  qms,  postulante  adver-  11.  Also,  if  any  one,  irhen  called 
sario,  juraverit  deberi  sibi  pecuniam  upon  by  bis  adversary,  makes  oath, 
quam  peteret,  neque  ei  solvator,  jus-  that  the  debt  which  he  sues  for  is 
tissime  accommodat  ei  talem  actio-  due  and  unpaid,  the  pnetor  most 
nem,  per  quam  non  illad  quffiritur  an  justly  grants  him  an  acUon,  in  which 
ei  pecunia  debeatur,  sed  an  juraverit.  the  inquiry  is  not  whether  the  debt 

is  due,  but  whether  the  oath  has  been 
made. 

D.  xii.  2,  3.  5.  2. 

Either  party  might  challenge  the  other  to  swear  to  the  truth 
of  his  statement.  This  was  done  out  of  court,  and  if  the  party 
challenged  took  the  oath,  his  statement  could  no  longer  he 
impugned  hy  the  person  who  had  challenged  him.  For  in- 
stance, if  the  creditor,  heing  challenged,  swore  that  the  debt 
was  due,  the  debtor  was  obUged  to  pay.  The  only  question, 
therefore,  which  could  be  subsequently  referred  to  a  court  of 
justice  was  whether  the  oath  had  or  had  not  been  taken,  inquiry 
into  which  circumstance  was  made  under  an  actio  in  factum 
given  by  the  prffitor. 

12.  Poonales  quoque  actiones  bene  12.  The  praetor  has  also  introduced 
multasexsuajurisdictioneintroduxit;  many  penal  actions  by  virtue  of  his 
Teluti  adversus  eum  qui  quid  ex  albo  jurisdiction.  As,  for  instance,  against 
ejus  corrupisset,  et  in  eum  qui  patro-  a  person  who  has  damaged  any  part 
num  vel  parentem  in  jus  vocasset,  of  the  prsetor's  album;  against  those 
ctmi  id  non  impetrasset;  item  ad-  who  summon  before  the  proetor  their 
versus  eum  qui  vi  exemerit  eum  qui  patron  or  father  without  previous 
in  jus  vocaretur,  cujusve  dolo  alius  permission  from  the  proper  magis- 
exemerit,  et  alias  innumerabiles.  trate;  against  those  who  carry  away 

by  force  any  one  summoned  to  ap- 
pear before  the  prstor,  or  fraudu- 
lently induce  a  third  person  to  cany 
him  ofif;  and  very  many  other  ac- 
tions. 

Gai.  iv.  46. 

The  album  was  the  tablet  suspended  in  the  forum,  containing 
the  ordinances  of  the  prsBtor.  Any  attempt  to  injure  or  deface 
it  was  punished  by  an  action  de  albo  corrupto. 

The  descendant  or  freedman  who  summoned  before  a  magis- 
trate {in  Jus)  his  ascendant  or  patron  without  the  permission 
of  the  prsetor,  was  liable  to  an  action  termed  de  parente  aut 
patrono  in  jus  vocato. 
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The  actio  de  in  jus  vocato  vi  exempto  was  given  against  a 
person  who  rescued  with  violence  any  one  who,  after  disobeying 
a  notice  to  appear  in  jurcy  was  being  forcibly  conveyed  before 
the  magistrates.  The  penalty  was  a  sum  equivalent  to  that 
which  t^e  plaintiff  trould  have  received  from  the  action  he  had 
commenced  against  the  person  rescued,  while  this  person  rescued 
remained  still  liable  to  the  action  he  had  been  summoned  to 
answer. 

13.  Prsejudiciales  actiones  in  rem  13.  Prejudicial  actions  seem  to^be 

esse  videntur;  quales  sunt  per  quas  real  actions;  such  are  those  by  which 
qusBiitnr  an  aliquis  liber,  an  libertus  it  is  inquired  whether  a  man  is  bom 
sit,  vel  de  partu  agnoscendo.  £x  free,  or  has  been  made  free ;  whether 
quibns  fere  nna  iUa  le^timam  cansam  he  be  a  slave,  or  whether  he  is  the 
habet,  per  quam  quaeritur  an  aliquis  ofEbpring  of  his  reputed  father.  But 
liber  sit:  ceterse  ex  ipsius  praetoris  of  these,  that  alone  by  which  it  is 
jurisdictions  substandam  capiunt»  inquired  whether  a  man  is  free,  be- 

longs to  the  civil  law.  The  others 
spring  from  the  praetor's  jurisdic- 
tion. 

Oil.  iv.  44 ;  C.  viiL  47.  9. 

The  object  of  a  prajudicialis  actio  was  to  ascertain  a  fact, 
the  establishing  of  which  was  a  necessary  preliminary  to  further 
judicial  proceedings.  (See  Introd.  paragr.  106.)  Such  actions 
differ  from  actions  in  rem,  because  in  an  actio  prajudicialis  no 
one  is  condemned,  only  the  fact  is  ascertained ;  but  they  are 
said  in  the  text  to  resemble  actions  in  rem  because  they  were 
not  brought  on  any  obligation,  and  because  in  the  intentio, 
which  indeed  composed  the  whole  formula  in  this  case^  no 
mention  was  made  of  any  particular  person. 

Questions  of  status,  such  as  those  of  paternity,  filiation,  pa- 
tronage, and  the  like,  were  most  commonly  the  subjects  of 
actiones  preejudiciales,  but  were  by  no  means  the  only  ones. 
We  hear  of  others,  such  as  quanta  dos  sit  (Gai.  iv.  44);  an 
res  de  qua  agitur  major  sit  centum  sestertiis  ;  an  bona  jure 
venierint.     (D.  xlii.  5.  30.) 

The  liberalis  causa,  the  suit  in  which  the  status  of  a  sup- 
posed slave  was  ascertained,  was  originally  nothing  else  but  a 
vindicatio.  The  person  called  the  assertor  libertatis  claimed 
him,  and  the  master  of  the  slave  defended  his  possession.  If 
the  decision  was  in  favour  of  the  assertor,  it  was  still  open  to 
another  person  to  attempt  to  prove  that  the  subject  of  the  suit 
was  really  a  slave ;  if  the  decision  was  in  favour  of  the  master, 
another  assertor  could  bring  a  fresh  suit ;  but  there  could  only 
be  three  assertores  in  all.  If  the  supposed  slave  was  thrice 
adjudged  a  slave,  his  status  could  be  no  further  questioned. 
Justinian  entirely  altered  the  action,  by  allowing  the  slave  him- 
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14.  Sio  itaqne  discretis  actionibns, 
eertnm  est  non  posse  aotorem  suain 
rem  ita  ab  aliquo  petere,  si  paret  earn 
dare  oportere;  nee  enim  quod  actons 
est,  id  ei  dan  oportet,  quia  scilicet 
dari  coiquam  id  intelligitur,  qnod  ita 
datur  ut  ^us  fiat,  neo  res  qiue  jam 
actons  est  magis  ejus  fieri  potest. 
Plane  odio  forom,  quo  magis  pluri- 
bus  actionibns  teneantur,  effeotum 
est  nt,  extra  poenam  dupli  aut  quad- 
mpli,  rei  recipiend»  nomine  fores 
etiam  hao  actione  teneantur  si  paret 
eos  dare  oportere,  qoamvis  sit  ad- 
versos  eos  etiam  hsec  in  rem  actio 
per  qoam  rem  suam  qnis  esse  petit 


self  to  claim  his  liberty^  and  making  the  first  decision  final. 
(C.  yii.  16.) 

It  was  Appius  Claudius  who  inserted  the  law  respecting  the 
liberalia  causa^  which  had  existed  previously,  in  the  Twelve 
Tables.     (D.  i.  %  2.  24.) 

14.  Actions  being  thus  divided,  it 
is  certain  that  a  plaintiff  cannot  sue 
for  his  own  property  by  such  a 
formula  as  this,  **If  it  appear  that 
the  defendant  ought  to  give."  For  it 
is  not  a  duty  to  give  the  plaintiff  that 
which  is  his  own.  To  give  a  thing  is 
to  transfer  the  property  in  it,  and 
that  which  is  ahready  the  property  of 
the  plaintiff  cannot  belong  to  him 
more  than  it  does  ahready.  How- 
ever, to  show  detestation  for  thieves, 
and  to  make  them  liable  to  a  greater 
number  of  actions,  it  has  been  de- 
termined, that  besides  the  penalty  of 
double  or  quadruple,  the  amount 
taken,  they  may,  for  the  recovery  of 
the  thing  taken,  be  subjected  to  the 
action,  ^  If  it  appear  that  they  ought 
to  give."  Although  the  party  in- 
jured may  also  bring  the  real  action 
against  them,  by  which  the  plaintiff 
demands  the  thing  as  proprietor. 

Gai.  iv.  4. 

15.  Beal  actions  are  called  vindica- 
tions ;  and  personal  actions,  in  which 
it  is  maintained  that  something  ought 
to  be  done  or  given,  are  called  con- 
dictions;  for  condicere,  in  old  lan- 
guage, meant  to  denounce ;  and  it  is 
improperly  that  condiction  is  now 
used  as  the  name  of  the  personal 
action,  by  which  the  plaintiff  con- 
tends that  something  ought  to  be 
given  to  him,  for  there  is  no  denim- 
ciation  now  actually  in  use. 

Gai.  iv.  5.  18. 

Gdus  says,  "  actor  adversaria  denuntiabat,  ut  ad  judicem 
capiendum  die  xxx.  adesset'*  (iv.  18).  Thus  the  proper 
meaning  of  condictio  is  the  appointing  of  a  day. 

16.  Sequens  ilia  divisio  est,  quod  16.  Actions  may  be  next  divided 

qundam    actiones  rei   persequend»  into  actions    given    to  recover   the 

gratia  comparatffi  sunt,  qusBdam  poeniB  thing,  actions    given    to  recover    a 

persequendse,  qusedam  mizt®  sunt.  penalty,  and  mixed  actions. 

Gai.  iv.  6. 

We  now  come  to  the  third  division  of  actions,  that,  namely. 


15.  Appellamus  autem  in  rem  qui- 
dem  actiones,  vindicationes ;  in  per- 
sonam vero  actiones  quibus  dare 
facere  oportere  intenditur,  condic- 
tiones.  Condicere  enim  est  denun- 
tiare,  prisca  lingua:  nunc  vero  abu- 
sive dicimus,  condictionem  actionem 
in  personam  esse  qua  actor  intendit 
dari  sibi  oportere;  nulla  enim  hoc 
tempore  eo  nomine  denuntiatio  fit 
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according  to  the  object  for  which  they  were  brought ;  they  were 
thus  divided  into  three  classes — those  in  which  it  was  sought 
to  get  a  thing,  those  in  which  it  was  sought  to  enforce  a  penalty, 
and  those  in  which  both  these  objects  were  united. 


17.  Bei  persequendfB  causa  com- 
paratffi  sunt  omnes  in  rem  actiones. 
Earum  vero  actionum  que  in  per- 
sonam sunt,  esB  quidem  que  ex  con- 
tractu nascuntur,  fere  omnes  rei  per- 
sequendffi  causa  comparatflB  videntur : 
▼eluti,  quibus  mutuam  pecuniam  vel 
in  stipulatum  deductam  petit  actor, 
item  commodati,  depositi,  mandati, 
pro  socio,  ex  empto  vend^to,  locato 
conducto.  Plane  si  depositi  agatur 
eo  nomine  quod  tumultus,  incendii, 
ruin  86,  naufragii  causa  depositnm  sit, 
in  duplum  actionem  praetor  reddit,  si 
modo  cum  ipso  apud  quem  depositnm 
sit,  aut  cum  herede  ejus  ex  dolo  ip- 
sius  agetur :  quo  casu  mixta  est  actio. 


17.  For  the  recovery  of  the  thing 
are  given  aU  real  actions;  and  of 
personal  actions  almost  aU  those 
which  arise  from  contract,  as  the 
action  for  a  sum  lent  or  stipulated 
for,  a  commoiiatum,  a  deposit,  a  man- 
date, a  partnership,  a  sale,  or  a  let- 
ting to  hire.  But  when  the  action 
on  a  deposit  is  brought  for  a  thing 
deposited  by  reason  of  a  riot,  a  fire, 
the  fall  of  a  building,  or  a  shipwreck, 
the  praetor  always  gives  the  action  for 
the  double  of  the  value  of  the  thing 
deposited,  provided  the  suit  be  brought 
against  the  depositary  himself,  or 
against  his  heir,  by  reason  of  per- 
sonal fraud,  in  which  case  the  action 
is  mixed. 


Gai.  iv.  7;  D.  xvi.  3. 1. 1-4 ;  D.  xvi.  8. 18. 

The  action  against  a  depositary  for  fraud  only  was  not  in 
duplum,  unless  the  depositor  had  been  forced,  by  fire,  ship- 
wreck, the  fall  of  a  building,  or  other  sudden  calamity,  to  make 
the  deposit.  If,  without  being  so  forced,  he  had  selected  the 
depositary,  then  the  action  was  only  for  the  single  value.  It 
was  his  own  fault  not  to  have  chosen  an  honester  man.  (See 
Bk.  iii.  Tit.  13.  3.) 

18.  Actions  arising  from  a  delict 
are  either  for  the  penalty  only,  or 
both  for  the  thing  and  the  penalty, 
which  makes  them  mixed.  But,  in 
an  action  of  theft,  nothing  more  is 
sued  for  than  the  penalty ;  whether,  as 
in  manifest  theft,  the  quadruple,  or,  in 
theft  not  manifest,  the  double,  is  sued 
for,  the  owner  recovers  the  thing 
itself  by  a  separate  action,  by  claim- 
ing it  as  proprietor,  whether  it  be  in 
the  possession  of  a  thief  or  of  any 
one  else.  He  may  also  bring  against 
the  thief  a  condiction  for  the  thing. 

Gai.  iv.  8.  3;  D.  xiii.  1.  7.  1. 

Persons  who  suffered  from  crimes  had  a  private  action  against 
the  wrong-doer  for  compensation,  quite  apart  from,  and  inde- 
pendent of,  the  prosecution  of  the  offender  for  his  outrage  on 
the  laws  of  society.     There  was,  indeed,  something  more  than 


18.  Ex  maleficiis  vero  proditae  ac- 
tiones alioe  tantum  poense  persequendee 
causa  comparatis  sunt,  alise  tarn  pcBn» 
qaam  rei  persequendee,  et  ob  id  mixtie 
sunt.  Poenam  tantum  persequitur 
quis  actione  furti:  sive  enim  mani- 
fest! agatur  quadrupli,  sive  nee  mani- 
fest! dupli,  de  sola  pcena  agitur,  nam 
ipsam  rem  propria  actione  persequi- 
tur quis,  id  est,  suam  esse  petens, 
sive  fur  ipse  eam  rem  possideat  sive 
alius  quilibet.  Eo  amplius,  ad  versus 
ilirem  etiam  condictio  est  rei. 
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aH  exact  compensatidn  enforced  by  the  private  actions :  for,  by 
way  of  penalty,  the  defendant  had  often  to  pay  two,  three,  or 
four  times  the  amount  of  loss  actually  sustained ;  but  still  this 
penalty  was  given  as  a  punishment  for  the  injury  to  the  indivi- 
dual, and  not  as  a  punishment  for  the  infraction  of  pubUc  law. 

19.  An  action  for  goods  taken  by 
force,  is  a  mixed  action ;  because  the 
thing  taken  is  included  under  the 
quadruple  value  to  be  recovered  by 
the  action ;  and  thus  the  penalty  is 
but  triple.  The  action  introduced 
by  the  lex  Jquilia,  for  wrongful  da- 
mage, is  also  a  mixed  action;  not 
only  when  brought  for  double  value 
against  a  man  denying  the  fact,  but 
sometimes,  when  the  action  is  only 
for  the  single  value ;  for  instance,  ac- 
cording to  the  distinction  previously 
laid  down,  when  a  man  has  killed  a 
slave,  who  at  the  time  of  his  death 
was  lame,  or  wanted  an  eye,  but 
within  the  year,  previous  to  his  de- 
cease, was  free  fix)m  any  defect,  and 
of  great  value.  The  action  is .  also 
mixed  which  is  brought  against  those 
who  have  delayed  the  payment  of  a 
legacy,  or  fidticommUsunif  left. to  our 
holy  churches,  or  any  other  sacred 
place,  until  at  last  they  have  been 
summoned  before  a  magistrate;  for 
then  they  are  compelled  to  give  the 
thing,  or  to  pay  the  money  left  by 
the  deceased,  and  in  addition  an 
equivalent  thing  or  an  equal  sum  be- 
sides, by  way  of  penalty;  and  thus 
they  are  condemned  in  a  double 
amount. 

C.  ix.  33.  1 ;  D.  ix.  2.  23.  3-6  ;  C.  i.  3.  46,  pr.  and  7. 

Interdum  si  in  simplum.  An  action  could  be  brought  in 
simplum  under  the  lex  Aquilia,  if  the  object  of  the  action  was 
not  to  determine  whether  the  defendant  had  done  the  injury, 
but  to  fix  the  sum  which  would  be  the  proper  compensation  for 
it.  It  could  not  be  brought  in  simplum  to  determine  the  fact 
of  the  defendant  having  done  the  injury :  for  if  he  denied  it,  the 
action  was  in  duplum;  if  he  confessed  it,  there  was  no  need  of 
an  action  to  prove  what  he  confessed. 

Sacrosanctis  ecclesiis.  The  punishment  had  formerly  been 
enforced  in  the  case  of  all  legacies  in  which  a  certain  sum 
had  been  given  jo^r  damnationem,     (See  Bk.  iii.  Tit.  27.  7.) 

Dare  distulerint.    Formerly  the  punishment  had  only  been 


19.  Vi  autem  bonorum  raptorum 
actio  mixta  est,  quia  in  quadruplum 
rei  persecutio  continetur;  poena  au- 
tem tripli  est.  Sed  et  legis  Aquilise 
actio  de  damno  injuriie  mixta  est, 
non  solum  si  adversus  infieiantem  in 
duplum  agatur,  sed  interdum  et  si  in 
simplum  quisque  agit :  veluti  si  quis 
hominem  claudum  aut  luscum  ocd- 
derit,  qui  in  eo  anno  integer  et  magni 
pretii  fuerit;  tanti  enim  damnatur, 
quanti  is  homo  in  eo  anno  plurimi 
fuerit,  secundum  jam  traditam  divi- 
sionem.  Item  mixta  est  actio  contra 
eos  qui  relicta  sacrosanctis  ecclesiis 
vel  aliis  venerabihbus  locis  legati  vel 
fideicommbsi  nomine,  dare  distule- 
rint,  usque  adeo  ut  etiam  in  judicium 
Tocarentur :  tune  enim  et  ipsam  rem 
vel  pecuniam  quee  relicta  est,  dare 
compelluntur,  et  aliud  tantum  pro 
poena,  et  ideo  in  duplum  ejus  fit  oon- 
demnatio. 
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inflicted  in  case  of  an  absolute  refiisal  of  the  legacy.     (C.  i.  3. 

46.  7.) 

20.  Qusedam  actiones  mixtam  can-  20.  Some  actions  are  also  mixed, 
sam  obtinere  Tidentnr,  tarn  in  rem  as  being  both  real  and  personal ;  as, 
qnaro  in  personam  :  qualis  est  fami-  for  instance,  the  action  yami/kv  ercis- 
liffi  erdscnndse  actio,  quae  competit  cundit^  brought  between  co-heirs  for 
coheredibus  de  dlvidenda  hereditate ;  the  partition  of  the  inheritance ;  the 
item  commnni  dividmido,  quae  inter  action  de  communi  dividundo,  between 
eos  redditur  inter  qnos  aliquid  com-  partners  for  the  division  of  things 
muneest,ntiddividatur;  itemfiniom  held  in  common;  also,  the  action 
regimdonim,  qu®  inter  eos  agitur  finium  regundorum,  between  owners 
qui  confines  agros  habent  In  qui-  of  contiguous  estates.  And,  in  these 
bus  tribus  judiciis  permittitur  judici,  three  actions,  the  judge,  following 
rem  alicui  ex  lidgatoribus  ex  bono  the  rules  of  equity,  may  give  any 
et  sequo  adjudicare,  et  si  unius  pars  particular  thing  to  any  of  the  parties 
prsBgravare  videbitur,  eimi  invicem  to  the  suit,  and  then  condemn  him, 
certa  pecunia  alteri  condemnare.  if  he  seems  to  have  an  undue  ad- 
vantage, to  pay  the  other  a  certain 
sum  of  money. 

P.  X.  I.  2.  1 ;  D.  X.  1.  3  ;  D.  x.  2.  55. 

These  actions,  though  entirely  personal,  as  being  founded  on 
obligations  and  brought  against  particular  persons^  are  here  said 
to  seem  in  one  aspect  like  real  actions,  because  they  involved 
not  only  a  condemnation  but  an  adjudicatio,  A  particular 
thing  was  adjudged  and  given  over  to  the  plaintiff.  £ven  here> 
however,  the  analogy  to  real  actions  was  not  very  complete,  as 
real  actions  were  always  brought  for  some  definite  thing,  ascer- 
tainable before  the  action  was  brought ;  but  in  the  actions  men- 
tioned in  the  text,  the  thing  to  be  adjudged  was  only  ascertained 
by  the  action. 

As  to  the  formula  in  these  actions,  see  Introd.  paragr.  105. 
In  these  actions  no  distinction  can  properly  be  made  of  plaintiff 
and  defendant.  Ulpian  says,  "  Mixta  sunt  actiones,  in  quibus 
uterque  actor  est"  (D.  xliv.  7.  37.  1.)  The  judge  discharged 
the  Unction  assigned  him  equally  for  the  benefit  of  all  persons 
interested  in  the  subject-matter  of  the  action. 

21.  Omnes  autem  actiones  vel  in  21.  All  actions  are  for  the  single, 
simplum  conoeptse  sunt,  vel  in  du-  double,  triple,  or  quadruple  value; 
plum,  vel  in  triplum,  vel  in  quadru-  beyond  that  no  action  extends, 
plum ;  ulterius  autem  nulla  actio  ex- 

tenditur. 

D.  ii.  8.  8. 

We  have  now  the  fourth  division  of  actions,  that,  namely, 
according  to  the  amount  of  the  condemnation. 

In  actions  which  were  in  duplum,  in  triplum,  or  in  quadru- 
plum  concepts,  the  intentio  only  contained  an  estimate  of  the 
single  value,  the  amount  of  actual  loss^  and  then  in  the  con- 
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demnatio  this  was  doubled,  tripled,  or  quadrupled,  as  the  ease 
might  be ;  the  word  conceptm^  therefore,  which  properly  refers 
to  the  intentio,  is  .not  very  strictly  used. 


22.  In  Bimplam  agitar:  veluti  ex 
Btipalatione,  ex  rnntui  datione,  ex 
empio  yendito,  locato  condacto,  man- 
dato,  et  deniqne  ex  aliis  comploribus 
cansis. 


22.  The  single  thing  itself,  or  its 
simple  value,  is  sued  for ;  as,  for  ex- 
ample, in  case  of  a  stipulation,  a 
loan,  a  mandate,  a  sale,  a  letting  to 
hire,  and  in  nimiherless  other  cases. 


If  a  person  stipulated  that  in  a  certain  case  his  debtor  should 
give  him  double  or  triple  of  the  value  of  the  sum  owed,  the 
action  brought  to  enforce  the  stipulation  would  still  be  in  sim- 
plum  concepta.  It  would  be  the  agreement,  and  not  the  ac- 
tion, which  would  double  or  triple  the  sum  to  be  paid. 

23.  In  duplum  agimns :  velutifurti 
nee  manifesti,  damni  injuriee  ex  lege 
Aquilia,  depositi  ex  quibusdam  casi- 
bns;  item  servi  corrupti,  quse  com- 
petit  in  eum  ci^us  hortatu  consiliove 
senms  alienus  fugerit,  aut  contumax 
adversus  dominum  factus  est,  aut 
luxuriose  vivere  coeperit,  aut  denique 
quolibet  mode  deterior  factus  sit  In 
qua  actione  etiam  earum  rerum  qnas 
fngiendo  servus  abstulit,  sestimatio 
dedncitnr.  Item  ex  legato  quod  ve- 
nerabilibus  lods  relictum  est,  secun- 
dum  ea  quse  ^upra  diximus. 


23.  The  double  value  is  sued  for ; 
as,  for  example,  in  an  action  of  theft 
not  manifest,  of  wrongful  injuiy,  by 
the  lex  Jquilia,  and,  in  certain  cases, 
in  an  action  of  deposit.  Also  in  an 
action  on  account  of  the  corruption 
of  a  slave  brought  against  him  by 
whose  advice  or  instigation  the  slave 
has  fled  from  his  master,  has  gro^ni 
disobedient  towards  him,  become  dis- 
solute in  his  habits,  or  been  made 
in  any  manner  worse;  and,  in  this 
action,  an  estimate  is  also  to  be  made 
of  whatever  things  the  slave  has 
stolen  from  his  master  before  his 
flight.  An  action  also  for  the  deten- 
tion of  a  legacy,  left  to  a  sacred 
place,  is  brought  for  double  value,  as 
we  have  before  remarked. 

Gai.  iii.  ]»0  ;  Gai.  iv.  9. 171 ;  D.  xvi.  3.  1. 1 ;  D.  xi.  3.  1 ;  C.  i.  3.  46.  7. 

Depositi  ex  quibusdam  casibus,  i,  e,  when  made  under  the 
pressure  of  a  sudden  calamity.     See  note  on  paragr.  17. 


24.  Tripli  vero,  cum  quidam  mar- 
jorem  verse  sestimationis  quantitatem 
in  libello  conventionis  inseruit  ut  ex 
hac  causa  viatores,  id  est  executores 
litium,  ampliorem  summam  sportu- 
larum  nomine  exegerint :  tunc  enim 
id  quod  propter  eorum  causam  dam- 
num passus  flierit  reus,  in  triplum 
ab  actore  consequetnr,  ut  in  hoc  tri- 
plo  et  simplnm  in  quo  damnum  pas- 
sus est,  connumeretur.  Quod  nostra 
constitutio  induxit,  quie  in  nostro 
Codice  fulget,  ex  qua  dubio  procul 
est  ex  lege  condictitiam  emanare. 


24.  The  triple  value  is  sued  for 
when  any  person  inserts  a  greater 
sum  than  is  due  to  him,  in  his  state- 
ment of  demand,  so  that  the  viatores, 
that  is,  the  ofiicers  of  suits,  exact  a 
larger  sum  as  their  fee.  In  this  case 
the  defendant  may  obtain  the  triple 
value  of  the  loss  he  has  sustained 
by  giving  the  fee  from  the  plaintiff, 
but  the  amount  actually  expended  in 
the  fee  is  included  in  the  triple  value. 
Thus,  a  constitution  inserted  in  our 
code  has  established,  on  which  con- 
stitution, without  doubt,  a  legal  con- 
dietionmay  be  grounded. 
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C.  ui.  10.  2.  a. 

In  the  old  law  there  had  been  other  actions  in  tripluniy 
as  those  yi/r/i  concepti  and  furti  oblati,  (Gai.  iii.  191 ;  see 
Tit.  1.  4,  of  this  Book.)  The  action,  of  which  Justinian  speaks 
in  this  paragraph,  had  been  substituted  by  him  for  the  penalty 
of  entirely  losing  all  right  of  action,  to  which  a  plaintiff  who 
sued  for  more  than  was  due  to  him  had  been  liable. 

The  libellus  conventionis  in  the  system  of  civil  process  ob- 
taining in  the  Lower  Empire,  was  the  notification  of  an  action 
and  its  grounds  delivered  by  a  bailiff  of  the  court  {executor) 
to  a  defendant,  who,  on  the  receipt  of  it,  had  to  give  security  for 
his  appearance  before  the  judex.  It  thus,  in  the  extraordi- 
naria  judiciUy  replaced  the  old  vocatio  in  jus. 


25.  Qnadrupli,  yelad  furti  mani. 
festi ;  item  de  eo  quod  metus  causa 
factum  sit,  deque  ea  pecunia  quie  in 
hoc  data  sit,  nt  is  cui  datur  calumni» 
causa  negotium  alicui  faceret,  vel  uon 
faceret  Item  ex  lege  condiotitia  a 
nostra  constitutione  oritur,  in  quad- 
ruplum  condemnationem  imponens 
lis  executoribus  litium,  qui  contra 
constitutioais  normam  a  reis  quid- 
quam  exegerint. 


25.  The  quadruple  value  is  sued 
for ;  as,  for  example,  in  an  action  for 
manifest  theft,  in  an  action  quod 
metus  caustL,  and  an  action  relating  to 
money  given  to  any  one  to  set  on 
foot  or  to  desist  from  a  vexatious 
suiL  The  legal  condiction  is  also 
for  the  quadruple  value,  which  is 
established  in  our  constitution  against 
those  officers  of  suits,  who  demand 
anything  from  the  defendant,  oon> 
trary  to  the  regulations  of  the  con- 
stitution. 


Gai.  iii.  180 ;  D.  iv.  2. 14. 1 ;  D.  iii.  6»  1 ;  C.  iii.  2.  4. 


26.  Sed  furti  quidem  nee  manifest! 
actio,  et  servi  corrupti,  a  ceteris  de 
quibus  simul  locuti  sumus  eo  diffe- 
runt,  quod  hte  actiones  omnimodo 
dupli  sunt ;  at  illee,  id  est,  damni  in- 
juriffi  ex  lege  Aquilia  et  interdum 
depositi  inficiatione  duplicantur,  in 
confi  ten  tern  autem  in  simplum  dan- 
tur.  Sed  ilia  qusB  de  iis  competit 
qun  relicta  venerabilibus  locis  sunt, 
non  solum  inficiatione  duplicatur,  sed 
etiam  si  distulerit  relicti  soluUonem 
usquequo  jussu  magistratuum  nos- 
trorum  conveniatur;  in  confitentem 
vero,  et  antequam  jussu  magistratuum 
conveniatur  solventem,  simplum  red- 
ditur. 


26.  But  an  action  of  theft  not 
manifest,  and  an  action  on  account 
of  a  slave  corrupted,  differ  from  the 
others,  which  we  have  placed  under 
the  same  head,  in  that  they  are 
always  brought  for  double  the  value ; 
but  the  others,  that  is,  the  action 
given  by  the  Ux  Aquilia  for  a  wrong- 
ful injury,  and  sometimes  the  action 
of  deposit,  are  brought  for  the  doa- 
ble vsJue  in  case  of  denial ;  but  if 
the  defendant  confesses,  the  single 
value  only  can  be  recovered.  In 
actions  brought  for  things  given  to 
sacred  places,  double  is  recovered, 
not  only  on  the  denial  of  the  de- 
fendant, but  also  on  payment  being 
delayed  until  a  magistrate  orders  an 
action  to  be  brought;  but  it  is  the 
single  value  only  that  can  be  reco- 
vered, if  the  debt  be  acknowledged 
and  paid  before  such  an  order  is 
given. 


Gai.  iv.  9. 171.  173 ;  C.  L  3.  46,  7. 
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27.  Item  actio  de  eo  qnod  metus 
caosa  factum  sit,  a  ceteris  de  quibus 
simtd  locuti  snmus  eo  dififert,  quod 
ejus  natura  tacite  condnetur,  ut  qui 
jadids  jussu  ipsam  rem  actori  resti- 
tuat,  absolvatur.  Quod  in  ceteris 
casibus  non  ita  est,  sed  omnimodo 
quisque  in  quadruplum  condemna- 
tur;  quod  est  et  in  furti  manifesti 
aotione. 


27.  The  action  quod  metus  causa 
differs  also  from  tlie  other  actions 
included  under  the  same  head,  be- 
cause it  is  tacitly  implied  in  the  nature 
of  this  action,  that  a  defendant,  who, 
in  obedience  to  the  command  of  the 
judge,  restores  the  things  taken, 
ought  to  be  acquitted;  in  all  the 
other  actions,  on  the  contraryj  the 
defendant  must  alwa3rs  be  condemned 
to  pay  the  fourfold  value,  as,  for  in- 
stance, in  the  action  of  manifest  theft 

D.  iv.  8. 14. 1.  4. 

The  actio  quod  metus  causa  was  given  to  a  person  who 
had,  while  under  constraint  from  the  fear  of  actual  or  threatened 
violence,  alienated  anything,  created  real  rights,  or  entered  into 
an  obligation.  The  action  was,  as  the  text  informs  us,  arbi- 
traria.     (See  Introd.  sec.  106.) 


28.  Actionum  autem  qusdam  bouae 
fidei  sunt,  quasdam  stricti  juris.  Bone 
fidei  sunt  hte:  ex  empto  vendito,  lo- 
cato,  conducto,  negotiorum  gestorum, 
mandati,  depositi,  pro  socio,  tutelse, 
commodati,  pigneratitia,  familiie  ercis- 
cundse,  communi  dividundo,  pre- 
scriptis  verbis  qua  de  lestimato  pro- 
ponitur,  et  ea  quae  ex  permutation  e 
competit,  et  liereditatis  petitio. 
Quamvis  enim  usque  ad  hue  incer- 
tum  erat,  sive  inter  bonsB  fidei  judicia 
connumeranda  sit  hereditatis  petitio, 
sive  non,  nostra  tamen  constitutio 
aperte  earn  esse  bonse  fidei  disposuit. 


28.  Again,  some  actions  are  homB 
fideiy  some  are  stricii  juris.  Of  those 
bona  fidei  there  are  the  following  : — 
the  actions  empti  and  venditi,  locati 
and  conducti,  negotiorum  gestorum; 
those  brought  on  a  mandate,  deposit, 
partnership,  tutelage,  loan,  or  pledge ; 
the  action  familia  erciscundce;  that 
communi  dividundo;  the  action  pre- 
scriptis  verbisy  arising  from  an  estima- 
tory  contract,  or  an  exchange ;  and  the 
demand  of  an  inheritance.  For,  al- 
though it  was,  till  recently,  doubtful 
whether  this  last  action  should  be  in- 
cluded among  those  bona  fidei,  our 
constitution  has  clearly  decided  that 
it  is  to  be  included  among  them. 

Gai.  iv.  62  ;  0.  iii.  31.  12.  3. 

We  here  enter  on  the  fifth  division  of  actions,  that,  namely, 
according  to  the  powers  given  to  the  judge,  and  according  to 
which  they  are  divided  into  actiones  borne j^dei,  actiones  stricti 
juris,  and  actiones  arbitrari<B. 

In  actions  bonajidei,  the  words  ex  bona  fide  were  permitted 
to  he  added  to  the  formula,  so  that  the  intentio  ran,  quicquid 
dare,  ox  facer  e,  or  prastare  oportet  ex  bona  fide.  The  actions 
in  which  this  was  permitted  were  all  prsetorian.  Justinian  here 
gives  a  Hst  of  them ;  and  prohahly,  though  not  quite  certainly, 
the  list  is  meant  to  he  a  complete  one.  The  principal  effects  of 
this  addition  to  the  formula  were: — (1.)  That  all  circumstances 
tending  to  show  dolus  inalus  were  taken  into  consideration,  with- 
.out  an  exception  doli  mali  being  inserted.     (D.  xxx.  84.  5.) 

N  N 
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(2.)  Every  assistance  which  the  consideration  of  customs  and 
common  use  could  give  to  the  determination  of  the  particular 
question  was  permitted  to  affect  the  decision  of  the  judge. 
(D.  xxi.  1.  31.  20.)  (8.)  The  judge  would  notice  any  counter 
claims  which  the  defendant  might  have  arising  out  of  the  same 
set  of  circumstances  which  gave  rise  to  the  action  of  the  plain- 
tiff. (Gai.  iv.  68.)  (4.)  And,  lastly,  interest  was  due  on  the 
thing  withheld  from  the  time  it  ought  to  have  been  given. 
(D.  xxii.  1.  32.  2.) 

In  the  actions  stricti  juris,  the  judge  was  obliged  to  adhere 
strictly  to  the  principles  of  the  civil  law.  Dolus  maluSy  or 
counter  claims,  could  not  be  taken  into  consideration  unless 
exceptions  were  inserted  bringing  them  before  the  notice  of  the 
judge.  And  interest  could  not  generally  be  claimed  from  be- 
fore the  time  of  the  litis  contestatio,  except  by  special  stipula- 
tion. (D.  xii.  1.  31.)  It  was  the  actions  derived  from  the  Jus 
civile  that  were  stricti  Juris.  That  a  real  action  should,  as  in 
the  case  of  the  petitio  hereditatis,  be  bona  Jideiy  was  quite  an 
exception. 

The  nature  of  actiones  arbitraria  will  appear  from  paragr. 
3L 

An  action  prascrijttis  verbis,  otherwise  in  factum  pr<tscriptis 
verbis,  or  in  factum,  was  an  action  in  which  at  the  head  of  the 
formula  were  placed  words  stating  the  facts  giving  rise  to  a 
contract  which  did  not  come  under  any  of  the  heads  of  con- 
tracts bearing  a  particular  name.  In  the  contract  oi  permutatio^ 
each  made  a  contract  re,  i.  e,  by  depositing  the  thing  bartered 
with  the  other,  but  the  thing  given  was  not  given  as  a  mutuum, 
a  commodatum,  a  depositum,  or  a  pignus,  and,  therefore,  the 
circumstances  had  to  be  stated  specially.  The  action  de  (Bsti- 
mato  was  given  when  a  thing  was  entrusted  to  another  to  sell 
for  a  certain  sum ;  the  agent  being  permitted  to  retain  all  he 
received  above  that  given,  and  to  give  back  the  thing  if  he  could 
not  obtain  the  price  fixed.  This  was  not  precisely  a  locatio,  a 
societas,  or  a  mandatum,  and,  therefore,  the  action  was  given 
in  the  form  of  one  prascriptis  verbis.    (See  Bk.  iii.  Tit.  13.  2.) 

It  may  be  useful  to  take  this  opportunity  of  noticing  a  divi- 
sion of  actions  slightly  alluded  to  in  the  note  to  6k.  iii.  Tit. 
13.  2,  but  not  treated  of  in  this  Title  because  belonging  entirely 
to  the  system  ot  formula,  viz.  that  according  as  they  were  in 
Jus  concepta  or  in  factum  concepta.  In  some  actions  the 
preetor  did  not  raise  a  question  of  law  as  he  did  when  he 
adopted  the  usual  form  siparet  oportere,  but  he  merely  directed 
the  judge  to  ascertain  a  definite  fact,  and  then  instructed  him 
if  he  found  the  fact  to  be  in  a  particular  way  to  condemn  the 
defendant.     Such  an  action  was  said  to  be   in  factum  con- 


LIB.  IV.    TIT.  VI.  54T 

eepta,  while  one  in  which  the  judge  was  gaided  in  his  decision 
by  the  rules  of  law  was  in  jus  concepta.  The  actio  in  fac- 
tum concepta  was  perhaps  the  original  form  of  all  praetorian 
actions  (see  Ortolan,  2.  466),  and  it  was  the  form  which  was 
assumed  by  the  utilia  actioj  given  as  the  praetorian  extension 
of  a  dvilia  actio,  and  generally  to  praetorian  actions  which 
were  given  to  invest  with  an  action  rights  not  recognised  by 
the  civil  law,  but  only  introduced  by  the  edict.  It  will  thus 
be  seen  that  the  actio  in  factum  mentioned  above  differed 
completely  from  the  actio  in  factum  concepta,  for  the  actio 
in  factum  always  raised  a  question  of  law, 

29.  Fuerat  antea  etrei  oxorise  actio  29.  Formerly,  the  action  rei  uxor'm 

una  ex  bon<e  fidei  jndiciis.  Sed  cum  was  included  among  the  actions 
pleniorem  esse  ex  stipulata  actionem  boi;m  fidei;  but  finding  the  action  ex 
invenientes,  omne  jus  quod  res  uxo-  ttipulatu  to  be  more  advantageous, 
ria  ante  habebat,  cum  multis  divi-  we  have,  while  establishing  many 
sionibus  in  actionem  ex  stipulatu  distinctions,  transferred  to  the  action 
que  de  dotibus  exigendis  proponitur,  ez  stipukUiL,  when  given  for  the  reco- 
transtulimns :  merito  rei  uxori»  ac-  very  of  marriage  portions,  all  the 
tione  sublata,  ex  stipulatu  que  pro  effects  before  attaching  to  the  action 
ea  introducta  est,  naturam  bonsB  fidei  rei  uxoria;  the  actio  rei  uxoria  being 
judicii  tantum  in  exactione  dotis  me-  then  reasonably  done  away  with,  the 
mit,  ut  bon»  fidei  sit ;  sed  et  tacitam  action  ex  stipulatu,  by  which  it  is  re- 
el dedimus  hypothecam.  Prsefem  placed,  naturally  assumed  the  cha^ 
autem  aliis  creditoribus  in  hypothecis  racter  of  an  action  honm  fidei,  but 
tunc  censuimus,  cum  ipsa  mulier  de  assumed  it  only  when  brought  for  the 
dote  sua  experiatur,  cujus  solius  pro-  recovery  of  a  marriage  portion.  We 
videntia  hoc  induximus.  have  also  given  the  wife  an  implied 

mortgage,  but  when  we  prefer  her  to 
mortgagees,  we  do  so  only  whenever 
she  herself  sues  for  her  marriage 
portion.  For  it  is  to  her  personally 
that  we  grant  the  privilege. 

D.  iv.  6.  8 ;  C.  v.  13 ;  C.  viii.  IP.  12.  1. 

In  order  to  enforce  the  restitution  of  a  marriage  portion,  the 
a^tio  rei  uxoria  was  given ;  but  sometimes  the  wife  or  other 
person  entitled,  not  content  with  the  remedy,  stipulated  with 
the  husband  for  the  restitution,  and  thus  secured  the  power  of 
bringing  an  action  ex  stipulatu. 

In  the  actio  rei  uxoria,  which  was  an  action  bona  fidei,  the 
husband  could,  for  different  reasons,  make  certain  deductions 
in  his  restitution  of  the  dos.  He  had  three  years  in  which  to 
make  restitution  of  all  things,  qua  numero,  ponder e,  mensurave 
constant,  and  he  could  oppose  to  the  action  the  beneficium 
competentia,  that  is,  he  was  only  condemned  to  pay  quantum 
facere  potest.  The  wife  could  not  transmit  the  action  to  her 
heirs,  and  if  her  husbaud  were  deceased,  and  she  had  benefited 
by  his  testament,  she  could  not  both  accept  the  gift  under  the 
testament,  and  also  ask  for  the  restitution  of  her  portion,  but 

N  N    2 
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was  obliged  to  abandon  either  the  one  advantage  or  the  other. 
(Ulp.  Reg.  6.) 

None  of  these  drawbacks  attended  the  action  ex  stipulatu. 
There  could  be  no  deductions,  no  delay  in  payment,  no  regard 
to  the  husband's  power  to  pay.  The  action  passed  to  the  heirs 
of  the  wife,  and  she  could  take,  in  addition,  anything  given  her 
by  her  husband's  testament. 

Justinian  united  the  two  actions  into  one.  However  the  doB 
might  have  been  given,  and  whether  there  had  really  been  any 
stipulation  to  restore  it,  a  tacita  stipulatio  was,  in  every  case, 
to  be  supposed.  The  actio  rei  uxoria  was  to  be  abolished, 
and  all  actions  for  the  restitution  of  a  marriage  portion  to  be 
brought  ex  stipulatu.  But  then,  this  action  was  treated  as  one 
honajidei,  and  produced  most  of  the  advantages  which  the  hus- 
band had  enjoyed  under  the  actio  rei  uxoria.  He  had  a  year  in 
which  to  restore  all  moveables,  and  he  could  claim  the  heneficium 
competentice,  (See  paragr.  37.)  Lastly,  in  order  to  make  the 
position  of  the  wife  more  secure,  Justinian  gave  her  an  implied 
mortgage  on  the  effects  of  her  husband,  taking  priority  over  all 
other  incumbrances — a  privilege,  however,  personal  to  herself. 
(C.  V.  18.) 

30.  In  bone  fidei  autem  judiciis  30.  In  all  actions  hon^  fidei  fnU 

libera  potestas  permitti  videtur  jadici  power  is  given  to  the  judge  to  deter- 
ex  bono  et  requo  sestimandi,  quan-  mine,  according  to  the  roles  of  equity, 
turn  actori  restitui  debeat:  in  quo  et  how  much  ought  to  be  restored  to 
illud  continetur,  ut  si  quid  invicem  the  plaintiff;  whence  it  follows  that 
preestare  actorem  oporteat,  eo  com-  when  the  plaintiff  aUo  is  found  to  be 
pensato  in  reliquum  is  cum  quo  ac-  indebted  to  the  defendant,  the  debtor 
turn  est,  debeat  condemnari.  Sed  et  ought  to  be  allowed  to  set  off  the  sum 
in  strictis  judiciis  ex  rescripto  divi  due  to  him,  and  to  be  condemned 
Marei,  opposita  doli  mali  exceptione  only  to  pay  the  difference.  Even  in 
compensatio  inducebatur.  Sed  nos-  actions  stricti  juris,  a  rescript  of  the 
tra  constitutio  eas  compensaUones  Emperor  Marcus  permitted  a  set-off 
qusB  jure  aperto  nituntur,  latins  in-  to  be  claimed,  by  opposing  the  ex- 
troduxit,  ut  actiones  ipso  jure  mi-  ception  of  fraud ;  but  our  constitu- 
nuant,  sive  in  rem  sive  in  personam,  tion,  when  the  debt  due  to  tlie  de- 
sive  alias  quascumque :  excepta  sola  fendant  is  evident,  has  given  a  greater 
depositi  actione,  cui  aliquid  compen-  latitude  to  claims  of  set-off;  for  now 
sationis  nomine  opponi  satis  impium  actions,  real  or  personal,  or  of  what- 
esse  credidimus,  ne  sub  pra^textu  everkind,  are  tp«oji/re  reduced  by  the 
compensationis  depositarum  rerum  claim,  with  the  exception  only  of  tlie 
quis  exactione  defraudetur.  action  of  deposit,  against  which  we 

have  not  judged  it  proper  to  permit 
any  claim  of  set-off  to  be  made,  lest 
under  this  pretence  any  one  should 
be  fraudulently  prevented  from  reoo- 
vering  the  thing  deposited. 
Gai.  iv.  61 ;  C.  iv.  31.  14,  pr.  and  1 ;  C.  iv.  34.  11. 

The  subject  of  compensatio  will  be  treated  of  more  fully 
under  paragr.  39. 
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81.  Pneterea  quasdam  actiones  ar- 
bitrarias,  id  est,  ex  arbitrio  judicis 
pendeDtes,  appellamus :  in  quibus, 
nisi  arbitrio  judicis  is  com  quo  agitur 
acton  satisfaciat,  veluti  rem  restituat, 
-?el  ezhibeat,  vel  solvat,  vel  ex  noxali 
causa  Bervum  dedat,  condemnari  de- 
beat.  Sed  istae  actiones  tarn  in  rem 
quam  in  personam  inveniuntur:  in 
rem,  veluti  Publiciana,  Serviana  de 
rebus  coloni,  quasi  Serviana  que 
etaam  hypothecaria  vocatur ;  in  per- 
sonam, veluti  quibus  de  eo  agitur 
quod  aut  metus  causa  aut  dolo  malo 
factum  est,  item  cum  id  quod  certo 
loco  promissum  est  petitur ;  ad  exhi- 
bendum  qnoque  actio  ex  arbitrio  ju- 
dicis pendet  In  bis  enim  actionibus 
et  ceteris  similibus  permittitnr  judici 
ex  bono  et  cequo,  secundum  cujusque 
rei  de  qua  actum  est  naturam,  sesti- 
mare  quemadmodnm  actori  satisfieri 
oporteat. 


81.  Some  actions,  again,  are  called 
arbitrary,  as  depending  upon  the  arbi- 
trium  of  the  judge.  In  these,  if  the 
defendant  do  not,  on  the  order  of  the 
judge,  give  the  satisfaction  awarded 
by  the  judge,  and  either  restore,  ex* 
hibit,  or  pay  the  thing,  or  give  up  a 
slave  that  has  committed  an  injury, 
he  ought  to  be  condemned.  Of  these 
arbitrary  actions  some  are  real  and 
some  personal:  real,  as  the  actions 
PublicianOj  Serviana^  and  quasi  Set' 
viana,  also  called  hypothecaria ;  per- 
sonal, as  those,  by  which  a  suit  is 
commenced  on  account  of  something 
done  through  fear  or  fraud,  and  that 
for  which  something  was  promised  to 
be  paid  at  a  particular  place;  the 
action  ad  exhibendum  also  depends 
on  the  arbitrium  of  the  judge:  in 
these  actions,  and  others  of  a  like 
nature,  the  judge  may  determine,  ac- 
cording to  the  principles  of  equity 
and  the  circumstances  of  the  parti- 
cular case,  the  satisfaction  which  the 
plaintiff  ought  to  receive. 


D.  vi.  1.  68;  D.  iv.  2.  14.  4;  D.  xiii.  4.  4. 1;  D.  x.  4.  3.  9;  D.  xx.  1.  16.  8; 
D.  iv.  8.  18. 

In  the  actiones  arbitraria  the  judge  was  instracted  only  to 
condemn  the  defendant  in  a  sum  of  money,  if  he  did  not  satisfy 
the  demands  of  the  plaintiff,  supposing  that  demand  was  well- 
founded.  When,  therefore,  the  judge  had  ascertained  the 
validity  of  the  plaintiff's  claim,  he  issued  an  order  {arbitrium) 
to  the  defendant,  and,  at  the  same  time,  condemned  him  to  pay, 
in  case  of  his  refusal,  a  sum  proportionate  to  the  value  of  what 
was  claimed,  quanti  ea  res  erit.  But  though  the  option 
seemed  thus  to  he  given  the  defendant  of  complying  with  the 
arbitrium,  or  paying  the  amount  of  the  condemnatio,  it  appears 
that  the  preetor  used  the  manus  militaris,  the  strong  arm  of 
the  law,  to  enforce  compliance  with  the  arbitrium.  But  this, 
perhaps,  was  not  always  the  case,  and  it  might  happen  that,  in* 
stead,  the  amount  of  the  condemnatio  was  exacted.  This  had, 
therefore,  to  be  reduced  from  the  vague  term  quanti  ea  res  erit, 
to  a  particular  sum,  fixed,  if  there  was  any  appearance  of  fraud 
on  the  part  of  the  defendant,  by  the  plaintiff  himself,  who  stated 
on  his  oath  (D.  xii.  3.  5)  the  amount  he  considered  fairly  due 
to  him  as  compensation ;  otherwise  the  judex  fixed  the  amount 
according  to  the  circumstances  of  the  case. 

Actions  in  rem  were  enforced  by  being  made  arbitraria,  and 
all  actions  in  rem  were  so  enforced.     (See  Tit  17.  8.)     In 
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real  actions  the  satisfaction  ordered  by  the  judge  was  to  restore 
the  thing,  except  that  in  the  actio  Serviana  and  quasi- Serviana 
the  defendant  was  permitted  either  to  give  up  the  thing  pledged, 
or  to  pay  the  debt.  (D.  xx.  I.  16.  3.)  When  the  thing 
claimed  was  restored,  the  condemnatio  might  still  be  made 
available  for  ihefructus.  Among  personal  actions,  those  quod 
metus  causa,  de  dolo  malo,  and  ad  exhihendum  were  arbitra- 
ri(By  because  they  were  brought  virtually  to  have  something 
restored  or  exhibited.  The  action  de  eo  quod  certo  loco  pro- 
missum  est  was  made  arbitraria,  for  the  peculiar  reason  men- 
tioned  below. 

With  respect  to  the  actio  quod  metus  causa,  see  paragr.  25 
and  27.  The  actio  de  dolo  inalo  was  given  to  avoid  the  conse- 
quences of  a  dolus  maluSy  but  only  when  there  was  no  other 
means  of  avoiding  them  (D.  iv.  3.  1.  2);  it  was  in  simplum; 
it  subjected  the  defendant,  if  condemned,  to  infamy,  and  had  to 
be  brought  within  a  year.     (D.  iv.  3.^29.) 

Cum  id  quod  certo  loco  promissum  est  petitur.  When  a 
contract  was  made  in  which  it  was  agreed  that  payment  should 
be  made  at  a  particular  place^  the  creditor  could  not  demand 
payment  anywhere  else.  If  he  did,  he  asked  for  more  than  was 
his  due,  and  was  subject  to  the  consequences  of  Apluris  petitio. 
(See  paragr.  33.)  Supposing,  indeed,  the  action  brought  on 
the  obligation  was  one  bona  Jidei,  or  had  an  intentio  incerta, 
as  being  for  an  undetermined  object,  then,  as  the  judge  would 
take  into  account  all  the  circumstances  of  the  case,  and  allow 
the  defendant  the  benefit  of  whatever  difference  being  sued  in  a 
wrong  place  could  be  supposed  to  make  to  him,  the  consequence 
of  this  pluris  petitio  would  be  immaterial.  But  if  the  action 
was  one  stricti  juris,  the  plaintiff  would  fail  altogether  in  his 
action.  But  it  might  happen  that  the  debtor  absented  himself 
from  the  place  where  payment  was  to  be  made,  and  then  the 
creditor  would  not  be  able  to  sue  him  there.  And,  again,  it 
might  be,  in  some  cases,  to  the  mutual  advantage  of  both  par- 
ties that,  if  all  just  allowance  were  made  for  any  inconvenience 
either  might  sustain,  the  demand  should  be  made  at  a  different 
place  from  that  agreed  on.  The  preetor  provided  for  these  two 
cases  by  altering  the  condictio  certa  which  would  be  brought 
on  the  obligation  in  two  points :  first>  he  made  the  action  ar- 
bitrary, so  that  before  sentence  was  given  there  was  an  opening 
for  the  defendant  to  pay  a  sum  in  satisfaction  of  the  plaintiff's 
claim ;  and  secondly,  though  the  intentio  was  left  certain,  the 
condemnatio  was  made  to  be  for  quanti  ea  res  erit,  so  that  the 
real  amount  which  the  defendant  would  have  to  pay,  would  be 
that  which  the  judge,  on  an  equitable  consideration  of  the  whole 
circumstances,  fixed  on  as  reasonable. 
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82.  Curare  antem  debet  judex  ut  82.  A  judge  ought,  as  much  as 
omnimodo,  quantum  possibile  ei  sit,  possible,  to  take  care  that  his  sen- 
certffi  pecuuiiB  vel  rei  sententiam  tence  awards  a  thing  or  sum  certain, 
ferat,  etiam  si  de  incerta  quantitate  even  though  the  demand  on  which 
apud  eum  actum  est.  he  pronounces  may  have  been  for  an 

uncertain  quantity. 

GAi.iv.  48.  62;  C.  vii.  4.  17. 

CertiB  pecuniiB  vel  rei.  It  was  only  under  the  system  of 
judicia  extraordinaria  that  the  condemnatio  might  be  not 
only  for  a  certain  sum  of  money,  but  also  for  any  other  definite 
thing,  that  thus  the  object  of  the  demand  might  be  directly 
obtained. 

The  condemnatio  was  always  certain,  even  if  the  action  was 
brought  for  a  sum  or  thing  uncertain ;  the  nature  of  the  action 
might,  indeed,  be  such  as  to  give  the  defendant  the  choice  of 
two  alternatives,  and  then  the  condemnatio  would,  of  course^ 
correspond ;  but  even  then  the  condemnation  cannot  properly 
be  said  to  have  been  uncertain,  as  it  compelled  the  defendant  to 
choose  between  two  definite  things. 


33.  Si  quis  agens  in  intentione 
sua  plus  complexus  fuerit  quam  ad 
eum  pertineret,  causa  cadebat,  id  est, 
rem  amittebat;  nee  facile  in  inte- 
grum a  pnetore  restituebatur,  nisi 
minor  erat  viginti  quinque  annis: 
huic  enim,  sicut  in  aliis  causis  causa 
cognita  succurrebatur,  si  lapsus  ju- 
ventute  fuerat,  ita  et  in  hao  causa 
succuiri  solitum  erat  Sane,  si  tarn 
magna  causa  justi  erroris  intervenie- 
bat,  ut  etiam  constantissimus  quisque 
labi  posset,  etiam  raiigori  viginti 
quinque  annis  succurrebatur:  veluti, 
si  quis  totum  legatum  petierit,  post 
deinde  prolati  ftierint  codicilli  quibus 
aut  pars  legati  adempta  sit,  aut 
quibusdam  aliis  legata  data  sint,  quas 
effidebant  ut  plus  petiisse  videretur 
petitor  quam  dodrantem,  atque  ideo 
lege  Falcidia  legata  minuebantur. 
Plus  autem  quatuor  modis  petitur, 
re,  tempore,  loco,  causa ;  re,  veluti  si 
quis  pro  decem  aureis  qui  ei  debe- 
bantur,  viginti  peUerit;  aut  si  is 
ei^us  ex  parte  res  est,  totam  earn  vel 
majore  ex  parte  suam  esseintenderit; 
tempore,  veluti  si  quis  ante  diem  vel 
ante  conditionem  petierit:  qua  ra- 
tione  enim  qui  tardius  solvit  quam 
solvere  deberet,  minus  solvere  intel- 
ligitur,  eadem  ratione  qui  premature 
petit,  plus  petere  videtur.    Loco  plus 


33.  Formerly,  if  a  plaintiff  claimed 
in  his  intentio  more  than  his  due,  he 
failed  in  his  action,  that  is,  he  lost 
the  thing  owing  to  him,  nor  was  it 
easy  for  him  to  get  reinstated  by  the 
preetor  unless  he  was  under  the  age 
of  twenty-five  years,  for  in  this,  as 
well  as  in  other  cases,  it  was  usual  to 
aid  the  plaintiff  if  it  appeared  that 
he  had  made  an  error  owing  to  his 
youth.  If,  however,  the  reasons  which 
betrayed  him  into  the  mistake  were 
such  as  might  have  misled  the  most 
careful  man,  relief  was  given  even  to 
persons  of  full  age.  For  example,  if 
a  legatee  had  demanded  his  whole 
legacy,  and  codicils  were  afterwards 
produced  by  which  a  part  of  it  was 
taken  away,  or  new  legacies  given  to 
other  persons,  so  that,  tbe  legacies 
being  reduced  by  tbe  lex  Falcidia,  the 
plaintiff  appeared  to  have  demanded 
more  than  three-fourths.  A  man 
may  demand  more  than  what  is  due 
to  him  in  four  ways — ^in  respect  to 
the  thing,  to  the  time,  to  the  place, 
and  to  the  cause.  In  respect  to  the 
thing,  as  when  the  plaintiff,  instead 
of  ten  aurei,  which  are  due  to  him,  de- 
mands twenty ;  or  if,  although  owner 
of  but  part  of  some  particular  thing, 
he  claims  tbe  whole,  or  a  greater  share 
than  he  is  entitled  to.    In  respect  to 
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petitur,  veluti  cam  quia  id  quod  certo 
loco  sibi  stipulatas  est,  alio  loco  petit 
sine  commemoralione  illios  loci  in 
quo  sibi  dari  stipulatas  fuerit :  verbi 
gratia,  si  is  qui  ita  stipulatas  fuerit, 
EphesL  dare  spondes?  RomsB  pure 
intendat  sibi  dare  oportere.  Ideo 
autem  plus  petere  iutelligitur,  quia 
utilitatem  quam  habuit  promissorsi 
Ephesi  Bolveret,  adimit  ei  para  inten- 
tione.  Propter  quam  causam  alio 
loco  petenti  arbitraria  actio  proponi- 
tar,  in  qua  scilicet  ratio  habetur  utili- 
tatis  quffi  promissori  competitura 
fuisset,  si  illo  loco  solveret:  qufe 
utilitas  plerumque  in  mercibus  maxi- 
ma invenilur,  veluti  vino,  oleo,  fru- 
mento,  quad  per  singula»  regiones 
diversa  habent  pretia ;  sed  et  pecuniae 
numerate  non  in  omnibus  regionibus 
snb  iisdem  usuris  fcenerantur.  Si 
quis  tamen  Ephesi  petat,  id  est,  eo 
loco  petat  quo  ut  sibi  detur  stipulatus 
est,  pura  actione  recte  agit;  idque 
etiam  praetor  monstrat,  scilicet  quia 
utilitas  solvendi  salva  est  promissori. 
Huic  autem  qui  loco  plus  petere  in- 
telligitur,  proximus  est  is  qui  causa 
plus  petit :  ut  ecce,  si  quis  ita  a  te 
stipuletur,  hominem  Stichum  ant 
decem  aureos  dare  spondes?  deinde 
alterutrum  petat,  veluti  hominem 
tantum  aut  decem  aureos  tantum. 
Ideo  autem  plus  petere  intelligitur, 
quia  in  eo  genere  stipulationis  pro- 
missoris  est  electio,  utnim  pecuniam 
an  hominem  solvere  malit ;  qui  igitur 
pecuniam  tantum  vel  hominem  tan- 
tnm  sibi  dari  oportere  intendit,  eripit 
electionem  adversario,  et  eo  modo 
snam  quidem  conditionem  meliorem 
facit,  adversarii  vero  sni  deteriorera : 
qua  de  causa  talis  in  ea  re  prodita 
est  actio,  ut  quis  intendat  hominem 
Stichum  aut  aureos  decem  sibi  dari 
oportere,  id  est,  ut  eodem  modo  pete- 
ret  quo  stipulatus  est.  Prseterea,  si 
quis  generaliter  hominem  stipulatus 
sit,  et  specialiter  Stichum  petat,  aut 
generaliter  vinum  stipulatus  speciali- 
ter campanum  petat,  aut  generaliter 
purpuram  stipulatus  sit,  deinde  spe- 
cialiter tyriam  petat,  plus  petere  in- 
telligitur; quia  electionem  adversario 
tollit,  oui  stipulationis  jure  liberum 
fait  aliad  solvere  quam  quod  petere- 


time,  as  when  the  plaintiff  makes  his 
demand  before  the  day  of  payment, 
or  before  the  time  of  the  performance 
of  a  condition;  for  just  as  he  who 
does  not  pay  so  soon  as  he  ought  is 
held  to  pay  less  than  he  ought,  so 
whoever  makes  his  demand  prema- 
turely, demands  more  than  his  due. 
In  respect  to  place,  as  when  any 
person  demands  that  something  sti- 
pulated to  be  delivered  at  a  particular 
place,  should  be  delivered  at  some 
other  place,  without  noticing  the 
place  fixed  by  the  stipulation;  for 
example,  if,  after  stipulating  in  these 
words,  "  Do  you  promise  to  give  at' 
Ephesus?"  any  one  should  after- 
wards bring  an  action  at  Bome, 
merely  stating  that  the  defendant 
ought  to  give.  In  this  case  the 
plaintiff  would  demand  more  than  his 
due,  as  he  would,  by  his  inUntio  thus 
conceived  simply,  deprive  the  promis- 
sor  of  the  advantage  he  might  have  in 
paying  at  Ephesus.  And  it  is  thns, 
that  an  arbitrary  action  is  given  to  a 
plaintiff  demanding  payment  in  a 
place  different  from  that  agreed  on, 
in  which  action  allowance  is  made 
for  the  advantage  which  the  debtor 
might  have  reaped  from  paying  his 
debt  in  the  place  agreed  on.  This  ad- 
vantage is  generally  found  to  be  most 
considerable  in  the  different  kinds 
of  merchandise,  as  in  wine,  oil,  com, 
of  which  the  price  differs  in  different 
places.  Money  itself,  again,  is  not  lent 
everywhere  at  the  same  interest  But 
if  a  man  bring  his  action  at  Ephesus, 
that  is,  at  the  place  fixed  by  the  stipula- 
tion, he  may  validly  bring  an  action 
conceived  simply ;  and  this  the  pro- 
tor,  too,  points  out,  because  all  the 
advantage  the  debtor  will  have  in 
paying  at  tbe  particular  place  is  se- 
cured to  him.  To  him  who  demands 
more  than  his  due  in  regard  to  place, 
he  approaches  veiy  neariy  who  de- 
mands more  than  his  due  in  regard 
to  the  cause;  as,  for  instance,  if  any 
one  stipulate  thus  with  you,  '*  Do  you 
promise  to  give  either  your  slave 
Stichus  or  ten  aureif"  and  then  de- 
mand either  the  slave  only,  or  the 
money  only.  He  would  in  ibis  case 
be  held  to  have  demanded  more  than 
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tor.  Qnin  etiam,  Uoet  vilissimmn  sit 
quod  quis  petat,  nihilominus  plus 
petere  intelligitur;  quia  8«epe  accidit 
Qt  promissori  facilius  sit  illud  sol- 
vere, quod  m^joris  pretii  est.  Sed 
hsec  quidem  antea  in  nan  faerant 
Postea  aatem  lex  Zenoniana  et  nostra 
rem  coercnit;  et  si  quidem  tempore 
plus  fuerit  petitum,  quid  statui  opor- 
tet,  Zenonis  dive  memorisB  loquitur 
oonstitntio.  Sin  autem  quantitate 
yel  alio  modo  plus  fuerit  petitum, 
omne  si  quod  forte  damnum  ex  hac 
causa  acdderit,  ei  contra  quem  plus 
petitum  fuerit,  commissa  tripli  con- 
demnatione,  siont  supra  diximus, 
pnniatur. 


his  due,  because  in  such  a  stipula- 
tion the  promissor  has  the  right  to 
choose  whether  he  will  give  the  slave 
or  the  money.  He,  therefore,  who 
claims  either  the  money  oiily,  or  the 
slave  only,  takes  away  his  adversary's 
power  of  choice,  and  thus  makes  his 
own  condition  better,  and  that  of  his 
adversary  worse.  An  action,  there- 
fore, has  been  given  by  which  in  such 
a  case  the  plaintiff  maintains  that 
either  the  slave  Stichus  ought  to  be 
given  him,  or  the  money,  and  thus 
makes  a  demand  in  conformity  with 
the  stipulation.  So,  too,  if  a  man 
stipulates  generally  that  wine,  or  pur- 
ple, or  a  slave  be  given  him,  and 
afterwards  sues  for  the  wine  of  Cam- 
pania, the  purple  of  Tyre,  or  the 
slave  Stichus  in  particular,  he  is  held 
to  demand  more  than  his  due,  for  he 
thus  takes  the  power  of  election  from 
his  adversary,  to  whom  it  was  open 
by  the  terms  of  the  stipulation  to  pay 
something  different  from  what  is  de-> 
manded.  Nay,  even  if  the  thing  ac- 
tually sued  for  be  of  little  or  no  value, 
yet  the  plaintiff  is  held  to  claim  more 
than  his  due,  because  it  is  often 
easier  for  the  debtor  to  pay  a  thing 
of  greater  value.  Such  was  the  law 
formerly  in  use.  But  the  severity  of 
the  law  on  this  point  has  been  greatly 
restrained  by  the  constitution  of  the 
Emperor  Zeno,  and  by  our  own.  If 
more  than  is  due  be  demanded  in 
respect  of  time,  the  constitution  of 
Zeno  must  be  applied ;  if  in  respect 
of  quantity,  or  in  any  other  way,  then, 
as  we  have  said  above,  the  plaintiff  is 
to  be  condemned  in  a  sum  triple  the 
amount  of  any  loss  sustained  by  the 
defendant. 


Gai.  iv.  53;  D.  iv.  4.  1.  1;  D.  iv.  4.  7.  4;  D.  iv.  6.  1.  1  ;  D.  xiii.  4  and  foil. ; 
C.  iii.  10. 1,  2. 

Under  the  system  ot formula,  bl  plus-pet ttio  or plurU-petitio 
had  the  effect  of  making  the  plaintiff  fail  entirely  in  his  action 
in  one  case  only  ;  namely,  when  the  error  was  in  the  tntentio, 
and  the  intentio  was  for  a  thing  certain.  Supposing  this  were 
the  case,  as  the  formula  would  run  si  paret  decern  nummos, 
&c.,  condemna  si  non  absolve^  then,  if  the  defendant  owed 
only  nine  nummi,  he  did  not  owe  ten,  and  so  the  judex  coidd 
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not  condemn  him.  The  plaintiff  failed,  and  having  once  come 
in  judicio^  the  litis  contestatio  operated  as  a  novation  of  the 
cause  of  action  (see  Bk.  iii.  Tit.  29),  and  his  original  claim 
being  thus  cut  away,  he  was  left  entirely  without  remedy,  and 
could  take  no  further  proceedings  to  enforce  his  demand. 

Of  course,  if  the  demand  was  for  a  thing  uncertain,  there 
could  be  no  plus-petitio.  If  there  were  an  error  in  the  demon- 
stratio,  the  plaintiff  was  not  at  all  prejudiced.  If  there  were 
a  mistflJke  in  the  condemnation  making  it  more  unfavourable  to 
the  defendant  than  it  ought  to  have  been,  it  was  the  defendant 
who  would  be  prejudiced,  excepting  that,  if  the  prcetor  would 
grant  a  restitutio  in  integrum^  he  could  regain  his  right  posi- 
tion.    (See  Gai.  iv.  63-60.) 

Under  the  system  of  the  judicia  extraordinaria,  a  plus-pe- 
titio  would  mean  any  claim  in  excess  contained  in  the  libellus 
conventionis.  The  text  informs  us  of  the  mode  in  which  such 
a  mistake  or  misstatement  was  punished  when  the  plus-petitio 
was  not  one  tempore.  If  the  plus-petitio  was  tempore,  t.  e.  if 
the  plaintiff  sued  before  the  proper  time,  he  was  condemned 
by  the  constitution  of  Zeno  (0.  iii.  10.  1.)  to  wait  double  the 
time  he  ought  originally  to  have  waited,  and  to  reimburse  the 
defendant  all  expenses  he  might  have  been  put  to  by  the.  action 
improperly  brought. 

84.  Si  xninns  in  intentione  com-  8-4.  If  a  plaintiff  include  less  in  bis 
plexns  fuerit  actor  qaam  ad  enm  per-  intentio  than  he  has  a  dum  to,  de- 
tineret,  veluti  si,  cum  ei  decern  de-  manding,  for  instance,  only  five  aurti 
berentur,  qninque  sibi  dari  oportere  when  ten  are  due,  or  the  half  of  an 
intenderit;  aut  si,  cum  totus  fundus  estate,  when  the  whole  belongs  to 
ejus  esset,  partem  dimidiam  suam  him,  he  runs  no  risk,  for  the  judge 
esse  petleiit,  sine  periculo  agit.  In  may,  by  the  constitution  of  Zeno,  of 
reliquum  enim  nihilominus  judex  ad-  glorious  memory,  condemn  in  the 
versarium  in  eodem  judicio  condem-  same  action  the  adverse  party  to  pay 
nat,  ex  constitutions  divsB  memorise  the  remainder  of  what  is  due  to  the 
ZenontB.  plaintiff. 

Gai.  iv.  56 ;  C.  iii.  10. 1.  8. 

Under  the  preetorian  system,  a  plaintiff  who  claimed  a  less 
amount  than  was  really  due  to  him,  could  bring  another  action 
for  the  surplus  if  he  waited  until  another  prsetor  came  into 
office.  (Gai.  iv.  56.)  Justinian  allowed  the  Judex  to  add  the 
surplus  in  condemning  the  defendant. 

85.  Si  quis  aUud  pro  alio  inten-  85.  When  a  plaintiff  demands  one 
derit,  nihil  eum  periclitari  placet;  sed  thing  instead  of  another,  he  incurs 
in  eodem  judicio,  cognita  veritate,  no  risk.  For  if  he  discover  the  truth, 
errorem  suum  corrigere  ei  permit-  he  is  allowed  to  correct  his  mistake 
timus :  veluti,  si  is  qui  hominem  in  the  same  action :  as  if  he  should 
Stichum  petere  deberet,  Erotem  pe-  demand  the  slave  Eros  instead  of 
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tierit;  aat  81  quis  ez  testamento  sibi 
dari  oportere  intenderit,  quod  ex  sti- 
pulatu  debetor. 


Stichas,  or  should  claim  as  due  by 
▼irtue  of  a  testament,  what  is  really 
due  upon  a  stipulation. 


Gai.  iii.  55. 


Under  the  older  law,  a  plaintiff  who  demanded  one  thing  in- 
stead of  another,  lost  the  action,  but  could  recover  the  thing 
really  due  in  a  subsequent  action. 


86.  Sunt  preaterea  quffidam  actiones 
quibus  non  solidum  quod  nobis  de- 
betur,  persequimur,  sed  modo  soli- 
dum consequimur,  modo  minus,  ut 
ecce,  si  in  peculium  filii  servive  aga- 
mus:  nam  si  non  minus  in  peculio 
sit  quam  persequimur,  in  solidum 
dominus  paterve  oondemnatur:  si 
vero  minus  inveniatur,  eatenus  con- 
demnat  judex,  quatenus  in  peculio 
sit.  Quemadmodum  autem  pecuUum 
intelligi  debeat,  suo  ordine  propone- 
mus. 


36.  There  are,  again,  certain  actions 
by  which  we  do  not  always  sue  for 
the  whole  of  what  is  due  to  us,  but 
sometimes  for  the  whole,  sometimes 
for  less.  For  example,  when  a  suit 
is  brought  so  as  to  form  a  claim 
against  the  pecuUum  of  a  son  or  a 
slave,  then  if  ihe  pecuUum  be  sufficient 
to  answer  the  demand,  the  father  or 
master  is  condemned  to  pay  the  whole 
debt;  but  if  the  peculium  be  not  suf- 
ficient, he  is  condemned  to  pay  only 
to  the  extent  of  the  peculium.  We 
will  hereafter  explain,  in  its  proper 
place,  how  the  pecuUum  is  to  be  esti- 
mated. 


C.  iv.  26. 12* 


We  here  enter  on  another  division  of  actions,  according  to 
which  actions,  by  which  the  whole  of  what  was  due  was  ob- 
tained, are  distinguished  from  those  by  which  sometimes  the 
whole,  sometimes  less  than  the  whole,  of  what  was  due  was 
obtained. 


87.  Item,  si  de  dote  judicio  mulier 
agat,  placet  eatenus  maritum  con- 
demnari  debere  quatenus  facere  pos- 
sit,  id  est,  quatenus  facultates  ejus 
patiuntur:  itaque,  si  dotis  quantitati 
concurrant  facultates  ejus,  in  solidum 
damnatur;  si  minus,  in  tantum  quan- 
tum facere  potest.  Propter  reten- 
tionem  quoque  dotis  repetitio  minui- 
tur;  nam  ob  impensas  in  res  dotales 
factas  marito  retentio  concessa  est, 
quia  ipso  jure  necessariis  sumptibus 
dos  minuitur,  sicut  ex  latioribus  Di- 
gestorum  libris  coguoscere  licet 


87.  Thus,  too,  if  a  wife  bring  an 
action  for  the  restitution  of  her  mar- 
riage portion,  the  husband  must  be 
condemned  to  pay  only  as  far  as  he 
is  able,  i.  e.  as  far  as  his  means  per- 
mit Therefore,  if  his  means  admit 
of  his  paying  the  whole  amount  of 
the  portion,  he  must  do  so;  if  not» 
he  must  pay  as  much  as  it  is  in  his 
power  to  pay.  The  claim  of  a  wife 
for  the  restitution  of  her  marriage 
portion  may  also  be  lessened  by  the 
husband  having  a  right  to  retain 
something,  for  the  husband  is  per- 
mitted to  retain  a  sum  equivalent  to 
the  expenses  he  has  incurred  about 
the  things  given,  since  the  marriage 
portion  is  by  law  diminished  by  the 
amount  of  all  necessaiy  expenses,  as 
may  be  seen  in  fuller  detail  in  the 
Digest. 
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D.  xxiv.  3.  12.  U;  D.  xxv.  1.  ft. 

The  privilege  of  being  condemned  only  in  an  amount  which 
he  could  pay  without  being  reduced  to  a  state  of  destitution 
(D.  1.  17.  173),  a  privilege  called  by  the  commentators  the 
heneficium  competentia^  was  accorded  to  the  defendant  in  several 
other  cases  besides  those  mentioned  in  the  text  and  in  the  next 
paragraph  and  in  paragr.  40.  We  may  instance  the  cases  of  one 
brother  sued  by  another,  and  every  case  arising  between  man 
and  wife,  except  claims  grounded  on  delicts.  This  privilege  was 
always  personal,  and  did  not  avail  either  heirs  or  sureties. 

Propter  retentionem  dotis.  The  husband  might  deduct  the 
amount  of  all  necessary  expenses  incurred  in  the  management 
of  the  property  constituting  the  marriage  portion.  If  the  ex- 
penses had  been  only  profitably  and  not  necessarily  incurred, 
that  is,  were  utiles,  and  not  necessarim,  Justinian  only  allowed 
the  husband  to  bring  an  actio  mandati,  or  an  actio  negotiorum 
gestorumy  to  reimburse  himself;  whereas,  previously,  he  had  been 
able  to  deduct  such  expenses  as  well  as  those  that  were  neces- 
saria,  (D.  1.  16.  79. 1 ;  C.  v.  13. 1.)  As  to  expenses  merely  in- 
curred for  pleasure  and  ornament,  voluptaria  (D.  1.  16.  79.  2), 
the  husband  had  nothing  more  than  the  jus  tollendi,  that  is, 
he  might  remove  anything  which  he  had  contributed,  and  which 
he  could  take  away  without  doing  damage  to  the  property.  (See 
Ulp.  Reg,  6.  14.) 

88.  Sed  et  si  quis  cam  parente  suo  88.  If  any  person  sue  his  parent  or 

patronove  agat,  item  si  socius  cum  patron,  or  one  partner  sue  another  in 

socio  judicio  societatis  agat,  non  plus  an  action  of  partnership,  he  cannot 

actor  consequitur  quam  adversarius  obtain  a  greater  sum  than  his  adver- 

ejus  facere  potesL    Idem  est,  si  quis  sary  is  able  to  pay.    It  is  the  same 

ex  donatione  sua  conveniatur.  when  a  donor  is  sued  for  his  gift. 

D.  xlii.  1.  16.  10,  pr.  and  1. 

39.  Compensation es  quoque  oppo-  39.  V7hen  a  set-off  is  opposed  by 

sitee  plerumque  efficiunt,  ut  minus  the  defendant  to  the  demand  of  the 
quisque  consequatur  quam  ei  debe-  plaintiff,  it  generally  happens  that 
batur;  namque  ex  bono  et  (pquo  the  plaintiff  recovers  less  than  what 
habita  ratione  ejus,  quod  invicem  he  demands,  for  the  judge,  proceeding 
actorem  ex  eadem  causa  prrestare  on  equitable  principles,  may  deduct 
oportet,  in  reliquum  eum  cum  quo  from  the  demand  of  the  plaintiff 
actum  est  condemnare,  sicut  jam  whatever  he  owes  under  the  same 
dictum  est  head  to  the  defendant,  and  may  con- 

demn the  defendant  to  pay  the  re- 
mainder only,  as  has  been  already  ob- 
served. 

Gai.  iv.  61. 

If  the  defendant  was  not  only  a  debtor  but  a  creditor  of  the 
plaintiff,  if  he  had  something  owing  to  him  from  the  plaintiff 
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as  well  as  owed  something  to  him,  it  was  evidently  the  most 
con^enieDt  way  that  he  should  be  allowed  to  balance  one  debt 
against  the  other  {compensation pendere  cum),  and  only  account 
for  the  surplus,  supposing  a  surplus  were  still  due  from  him. 

Under  the  preetorian  system,  in  all  actions  boncR  Jidei^  the 
judge,  who  could  take  all  the  circumstances  of  the  case  into  his 
consideration,  set  off  as  a  matter  of  course  any  debt  due  to  the 
defendant  from  the  plaintiff  in  consequence  of  the  same  set  of 
circumstances  {ex  eadem  causa)  by  which  the  debt  on  which  the 
action  was  brought,  became  due.  (Gai.  iv.  61.)  In  one  case, 
however,  viz.  that  of  a  banker  {argentarius),  a  much  stricter 
system  prevailed.  The  argentarius  could  only  sue  a  customer 
for  the  sum  due  to  him  after  deducting  what  he  owed  to  the  cus- 
tomer. If  he  sued  for  more,  it  was  eLplus-petitio.  (Gai.  iv.  64.) 
In  the  actions  stricti  juris,  which  arose  irom  unilateral,  not 
bilateral  contracts,  there  could  be  no  reciprocal  rights,  as  in  a 
bilateral  contract,  giving  the  defendant  a  claim  ex  eadem 
causa.  But  the  rule  grew  up  and  was  confirmed  by  a  rescript 
of  Marcus  Aurelius  (see  paragr.  Sl),dolo  /acil  qui  petit  quod 
redditurus  est,  (D.  xliv.  4.  8.)  If  the  plaintiff  claimed  a 
sum  which  directly  he  had  obtained  he  would  have  to  repay 
back  to  the  defendant,  he  was  guilty  of  a  dolus  ;  he  had  acted 
as  if  he  had  a  right  to  the  money,  whereas  he  had  not.  Ac- 
cordingly the  defendant  could  avail  himself  of  the  exception  of 
dolus ;  and  the  effect  of  this  exception  was  that  if  the  plaintiff 
was  found  to. owe  the  defendant  anything  of  a  similar  kind, 
although  ex  dispari  causa,  which  he  had  not  allowed  for  in 
stating  the  amount  of  his  claim,  he  entirely  failed  in  his  action. 
He  did  not  recover  any  surplus  which  might  be  really  due  to 
him.  The  exception  stopped  the  action  altogether.  The  formula 
ran:  Si  in  ea  re  nihil  dolo  malo  Auli  Agerii  factum  sit  neque 
Jiat  .  .  .  condemna,  si  non  paret,  absolve.  Dolus  malus  did 
appear,  and  all  the  Judex  could  do  was  to  absolve  the  defendant. 
(Paul.  Sent.  ii.  6.  3.) 

But  we  must  not  suppose  that  compensatio  was  looked  on 
as  a  means  of  extinguishing  an  obligation.  In  theory  of  law, 
each  debt  subsisted  separately.  Certainly  in  the  case  of  the 
argentarius  it  is  hard  to  draw  any  line  between  an  extinction 
of  obligation  and  the  way  in  which  debts  due  to  customers 
were  necessarily  deducted ;  but  it  was  necessary  that  the  debts 
due  to  and  from  the  argentarius  should  be  in  eadem  re,  that  is, 
should  both  consist,  for  instance,  of  money  or  wine.  This 
was  an  exceptional  case,  and,  generally  speaking,  the  two  debts 
clearly  subsisted  together,  although,  when,  by  submitting  the 
facts  to  the  knowledge  of  the  Judex  in  the  case  of  actions  boms 
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Jideiy  and  by  the  excepiio  dolt  in  the  action  of  law,  the  set-off 
was  claimed,  its  eflFects  were  retroactive,  and  may  have  said  to 
have  commenced  from  the  moment  when  the  two  debts  first 
began  to  exist  together.     (0.  iv.  31.  4.) 

Under  Justinian  the  debts  were  held  to  operate  as  mutually 
extinguishing  each  other  ipso  Jure.  When  the  parties  came 
before  the  judex,  he  ascertained  their  respective  claims  on  each 
other,  and  if  there  was,  on  the  whole,  a  balance  in  favour  of 
the  plaintifi*,  awarded  the  amount  to  him.  All  the  old  distinc- 
tions were  done  away,  and  it  no  longer  made  any  difference 
whether  the  two  debts  arose  from  the  same  transaction,  or 
whether  things  of  the  same  kind  were  payable  (the  words,  ex 
eadem  causa,  in  the  text  are,  therefore,  under  Justinian's  legis- 
lation, inaccurate).  But  Justinian  made  it  requisite  that  the 
defendant's  claim  should  be  clearly  well-founded,  and  that  the 
amount  should  be  at  once  ascertainable,  and  not  need  further 
inquiry  to  determine  it  {causa  liquida).     (See  G.  iv.  31. 14. 1.) 


40.  Eiim  qnoque  qui  creditoribas 
suis  bonis  cessit,  si  postea  aliquid 
acquisierit  quod  idoneum  emolumen- 
tum  babeat,  ex  integro  in  id  quod 
facere  potest,  creditores  cum  eo  ex- 
periantur:  inbumanum  enim  erat 
spoliatum  fortunis  suis  in  solidum 
damnari. 


40.  So,  when  a  debtor  who  has 
made  a  cession  of  his  goods  to  his 
creditors  acquires  a  fortune  which 
makes  it  worth  their  while,  the  credi- 
tors may  compel  him  by  action  to 
pay  as  much  as  he  is  able,  but  not 
more,  for  it  would  be  inhuman  to 
condemn  a  man  to  pay  the  whole 
debt  who  has  already  been  deprived 
of  all  his  property. 


D.  xUi.  3,  4.  6. 


Tit.  VII.    QUOD  CUM  EO  CONTRACTUM  EST,  QUI 
IN  ALIENA  POTESTATE  EST. 


Quia  tamen  superius  mentionem 
habuimus  de  acdone,  qua  in  peculium 
filiorumfamilias  servorumve  agitur, 
opus  est  ut  de  hac  actione  et  de  ce- 
teris quae  eorumdem  nomine  in  pa- 
rentes  dominosve  dari  solent,  dili- 
gentius  admoneamus.  £t  quia,  sive 
cum  servis  negotium  gestum  sit,  sive 
cum  iis  qui  in  potestate  parentis  sunt, 
his  fere  eadem  jura  servantur,  ne  ver- 
bosa  fiat  disputatio,  dirigamus  ser- 
monem  in  personam  servi  dominique, 
idem  intellecturi  de  liberis  quoque  et 
parentibus  quorum  in  potestate  sunt; 


We  have  already  spoken  of  the 
action  which  may  be  brought  relative 
to  the  peculium  of  JUiifomdlianim  or 
of  slaves.  And  we  must  now  speak 
of  it  more  fully,  and  also  of  all  other 
actions  which  may  be  brought  against 
parents  and  masters  as  representing 
children  and  slaves.  But,  as  the  law 
is  almost  the  same,  whether  the  deal- 
ing be  with  a  slave,  or  with  one  under 
the  power  of  a  parent,  to  avoid  pro- 
lixity, we  will  treat  only  of  slaves  and 
their  masters,  leaving  what  we  say  of 
them  to  be  understood  as  applicable 
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namsiqtiidinlusproprieobservatiir,      also  to  children   aaad  the  parents, 
separatim  ostendemus.  under  whose  power  they  are.    For 

anything  which  is  peculiar  to  chil- 
dren and  parents  we  will  point  out 
separately. 

Gai.  iv.  69. 

By  the  strict  rule  of  the  civil  law^  the  parent  or  master  could 
not  be  bound  or  prejudiced  by  any  act  of  a  child  or  slave.  But 
a  sense  of  equity  gradually  broke  in  upon  this  rule,  and,  in 
certain  cases,  the  contracts  and  delicts  of  persons  alieni  juris 
came  to  affect  those  in  whose  power  these  persons  were. 

This  Title  treats  of  the  contracts  of  persons  alieni  juriSy 
which  were  considered  to  concern  the  master  or  parent  (1) 
whenever  they  were  made  by  his  order;  and  (2)  whenever  he 
had  profited  by  them. 


1.  Si  igitur  jussn  domini  cum  servo 
negoUum  gestum  erit,  in  solidum 
prffitor  adversus  dominum  actionem 
poUicetur;  scilicet  quia  qui  ita  con- 
trahit,  fidem  domini  sequi  videtur. 


1.  Thus,  then,  if  any  one  deal  with 
a  slave  acting  under  the  command  of 
his  master,  the  prsetor  will  give  an 
action  against  the  master  for  the 
whole  of  what  is  due  under  the  con- 
tract; for  with  a  slave,  in  this  case, 
the  person  who  contracts  does  so  as 
relying  on  the  faith  of  the  master. 

Gai.  iv.  70. 

The  jussiis  domini  extended  to  cases  where  the  master  sub- 
sequently ratified  the  contract,  the  ratification  being  equivalent 
to  a  mandate.     (D.  xv.  4.  I.  6.) 

If  the  slave  had  been  merely  the  instrument  of  his  master, 
if,  for  instance,  the  master  arranged  that  money  borrowed  for 
himself  should  be  told  out  to  his  slave,  the  praetor  would  give  a 
condictio,  not  an  action  quodjussu.     (D.  xv.  4,  5,  pr.) 


2.  Eadem  ratione  preetor  duas  alias 
in  solidum  actiones  poUicetur,  qua- 
rum  altera  exercitoria,  altera  instl- 
toria  appellatur.  Exercitoria  tunc 
habet  locum,  cum  quis  servum  suum 
magistrum  navi  praBposuerit,  et  quid 
cum  eo  ejus  rei  gratia  cui  preepositus 
erit  contractum  fuerit:  ideo  autem 
exercitoria  vocatur,  quis  exercitor  ap- 
pellatur is  ad  quem  quutidianus  navis 
quffistus  pertinet.  Institoria  tunc 
locum  habet,  cum  quis  tabemse  forte 
aut  cuilibet  negotiationi  servum  prsB- 
posuerit,  et  quid  cum  eo  ejus  rei 
causa  cui  propositus  erit  contractum 
fuerit:  ideo  autem  institoria  appel- 
latur, quia  qui  negotiationibus  pra- 


2.  For  the  same  reason  the  prsetor 
also  gives  two  other  actions  for  the 
whole  sum  due,  the  one  called  the 
actio  exercitorial  the  other  the  actio 
institoria.  The  action  exercitoria  may 
be  brought  when  a  master  has  made 
his  slave  commander  of  a  vessel,  and 
a  contract  has  been  entered  into  with 
the  slave  relating  to  the  business  he 
has  been  appointed  to  manage.  This 
action  is  named  exercitoria,  because 
he,  to  whom  the  daily  profits  of  a  ship 
belong,  is  said  to  be  an  exercitor.  The 
action  institoria  may  be  brought  when 
a  master  has  intrusted  his  slave  with 
the  management  of  a  shop  or  any 
particular  business,  and  a  contract 
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poDuntur,  institores  Tocantur.  Istas 
tamen  duas  actiones  prsetor  reddit,  et 
si  liberum  quia  hominem  aut  alienum 
servum  navi  aut  tabernae  aut  cuUibet 
negotiationi  prseposuerit,  sdlioet  quia 
eadem  lequitatis  ratio  etiam  eo  casu 
interveniebat. 


has  been  made  with  the  slave  relat- 
ing to  the  business  he  has  been  ap- 
pointed to  manage.  This  action  is 
called  instUoriaf  because  persons  to 
whom  the  management  of  a  business 
is  intrusted  are  called  inttitaret.  The 
pnetor  likewise  permits  these  two 
actions  to  be  brought  if  any  one 
commits  to  a  free  person,  or  to  the 
slave  of  another,  the  management  of 
a  ship,  a  warehouse,  or  any  particular 
afOsdr,  as  the  principle  of  equity  is  the 
same. 

Gii.  iv.  71. 

Liberum  hominem.  We  have  seen  at  how  late  a  period  of 
Aoman  law  it  was  that  one  freeman  could  act  for  another.  (See 
Bk.  iii.  Tit.  26.)  It  was,  in  fact,  hy  extending  these  actions 
instiloria  and  exercitorial  so  as  to  embrace  the  case  of  a  man- 
datary, that  the  prastor  made  the  principal  directly  responsible, 
and  thus  enabled  him  to  be  really  represented  by  the  agent. 


8.  Introduzit  et  aliam  actionem 
pnetor,  quse  tributoria  vocatur :  nam- 
que  si  servus  in  peculiar!  merce 
sciente  domino  negotietur,  et  quid 
cum  eo  ejus  rei  causa  contractum 
erit,  ita  prtptor  jus  dicit,  ut  quidquid 
in  his  merdbus  erit,  quodque  inde 
receptum  erit,  id  inter  dominum  si 
quid  ei  debetur,  et  ceteros  creditores 
pro  rata  portione  distribuatur.  Et 
quia  ipsi  domino  distributionem  per- 
mittit,  si  quis  ex  creditoribus  quera- 
tur  quasi  minus  ei  tributum  sit  quam 
oportuerit,  hanc  ei  actionem  accom- 
modat,  quffi  tributoria  appellatut. 


8.  The  prator  has  also  introdneed 
another  action  called  tributoria;  for, 
if  a  slave  with  the  knowledge  of  his 
master  trade  with  his  peculium,  and 
contracts  are  made  with  him  in  the 
course  of  business,  the  pnetor  or- 
dains that  all  the  merchandise  or 
money  arising  from  his  traffic  shall 
be  distributed  between  the  master,  if 
anything  be  due  to  him,  and  the  rest 
of  the  creditors  of  the  slave  in  pro- 
portion to  their  claims.  And  as  the 
master  himself  is  permitted  to  make 
the  distribution,  if  any  creditor  com- 
plain that  he  has  received  too  small 
a  share,  the  pnetor  will  permit  him 
to  bring  the"  actio  tributoria. 


Gai.  iv.  72 ;  D.  xiv.  4.  1 ;  D.  xiv.  4,  5.  11 ;  D.  xiv.  4.  7.  1,  2. 

The  actio  tributoria  was  only  given  against  the  master  when 
there  was  fraud  (dolus)  in  the  distribution ;  but  there  would  be 
dolus  directly  the  master  had  notice  that  a  creditor  had  received 
nothing,  or  less  than  his  share.     (D.  xiv.  4.  7.  2,  8.) 


4.  Prflpterea  introducta  est  actio  de 
pecnlio  deque  eo  quod  in  rem  domini 
versum  erit :  ut  quaravis  sine  volun- 
tat«  domini  negotium  gestum  erit, 
tamen  sive  quid  in  rem  ejus  versum 
fuerit,  id  totura  preestare  debeat,  sive 
quid  non  sit  in  rem  ejus  versum,  id 


4.  The  pnetor  has  also  introduced 
an  action  relating  at  once  to  a  peeu- 
liutny  and  to  Uiings  by  which  the 
master  has  profited;  for  although 
the  slave  contracts  without  the  con- 
sent of  his  master,  yet  the  master 
ought,  if  he  has  profited  by  anything. 
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eatenns  prfestare  debeat,  qnatenns 
peculium  patitur.  In  rem  autem 
doroini  versum  intelligitur,  quidquid 
necessario  in  rem  ejus  impendent 
servus :  veluli,  si  mutuatus  pecuniam 
ereditoribus  ejus  solyerit,  ant  sedificia 
raentia  fulserit,  ant  familiae  firumen- 
turn  emerit,  vel  etiam  fondum  aut 
quamlibet  aliam  rem  necessariam 
mercattts  erit.  Itaque,  si  ex  decern 
at  pnta  anreis  quos  servns  tons  a 
Titlo  mutaos  accepit,  creditori  tuo 
quinque  aureos  solvent,  reliquos  vero 
quinque  quolibet  modo  consumpserit, 
pro  quinque  quidem  in  solidum  dam- 
nari  debes;  pro  ceteris  vero  quinque, 
eatenus  quatenus  in  peculio  sit.  Ex 
quo  scilicet  apparet,  si  tod  decern 
aurei  in  rem  tuam  vers!  fuerint,  totos 
decern  aureos  Titinm  consequi  posse ; 
licet  enim  una  est  actio  qua  de  pe- 
culio deque  eo  quod  in  rem  domini 
versum  sit  agitur,  tamen  duas  habet 
condemnationes.  Itaque  judex  apud 
quem  de  ea  acUone  agitur,  ante  di- 
spicere  solet  an  in  rem  domini  versimi 
sit;  nee  aliter  ad  peculii  oeKtimatio- 
nem  transit,  quam  si  aut  nihil  in  rem 
domini  versum  esse  Intelligatur,  aut 
Qon  totum.  Cum  autem  quffiritur 
quantum  in  peculio  sit,  ante  deduci- 
tur  quidquid  servus  domino,  eive  qui 
in  potestate  ejus  sit  debet,  et  quod 
superest  id  solum  peculium  intelli- 
gitur.  Aliquando  tamen  id  quod  ei 
debet  servus  qui  in  potestate  domini 
ait,  non  deducitur  ex  peculio,  veluti 
si  is  in  liigus  ipsius  peculio  sit;  quod 
eo  pertinet,  ut  si  quid  vlcario  suo 
servus  debeat,  id  ex  peculio  ejus  non 
deducatur. 


to  pay  all  up  to  tbe  amount  of  his 
profit;  if  he  has  not  received  any 
profit,  he  ought  to  pay  the  amount 
of  the  slave's  peculium,  Eveiy thing 
is  understood  as  profiting  the  master 
which  is  laid  out  in  his  necessary  ex- 
penses by  the  slave;  as,  for  instance, 
if  the  slave  borrows  money  with 
which  he  pays  the  debts  of  his  mas- 
ter, repairs  his  buildings  in  danger  of 
falling,  purchases  wheat  for  the  esta- 
blishment, or  land  for  his  master, 
or  any  other  necessaiy  thing.  Thus 
if  your  slave  borrow  ten  atim  of 
Titius,  pay  five  to  one  of  your  credi- 
tors, and  spend  five,  you  would  be 
condemned  to  pay  the  whole  of  the 
first  five,  and  so  much  of  the  other 
five  as  the  slave's  peadium  would 
cover;  whence  it  will  appear,  that  if 
all  the  ten  aurei  had  been  spent  to 
your  profit,  Titius  might  have  re- 
covered the  whole  from  you ;  for  al- 
though it  is  the  same  action  in  which 
the  plaindfi*  seeks  to  obtain  the  pecu- 
liunty  and  the  amount  by  which  the 
master  has  profited,  yet  this  action 
contains  two  condemnations.  The 
judge  before  whom  the  acdon  is 
brought,  first  inquires  wbetlier  the 
master  has  received  any  profit;  and 
then,  when  he  has  ascertained  that 
no  part  or  not  the  whole  of  the  sum 
due  from  the  slave  has  been  ex- 
pended to  the  profit  of  the  master, 
he  proceeds  to  estimate  the  value  of 
the  peculiutHf  in  esdmadng  which,  a 
deduodon  is  first  made  of  what  the 
slave  owes  his  master,  or  any  one 
under  the  power  of  his  master,  and 
the  remainder  only  is  considered  as 
the  peculium.  But  it  sometimes 
happens,  that  what  a  slave  owes  to 
a  person  in  the  power  of  his  master 
is  not  deducted,  as  when  he  owes 
something  to  a  slave  who  forms  part 
of  his  own  peculium.  For  if  a  slave 
is  indebted  to  his  vicariusy  the  sum 
due  cannot  be  deducted  from  the 
peculium, 

Gai.  iv.  73,  74;  D.  xiv.  5.  1 ;  D.  xv.  3.  3.  1 ;  D.  xv.  1.  17. 

This  action  is  generally  called  de  peculio  et  in  rem  verso y 
because,  in  most  cases,  the  judge  had  to  take  notice  of  both 
the  profit  derived  hy  the  master  and  of  the  amount  of  the  slave's 
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peculium.  But  in  some  cases,  as,  for  instance,  where  the  slave 
had  no  peculium,  the  action  could  be  brought  de  in  rem  verso 
only,  and  so  it  would  naturally  be,  if  it  could  be  shown  that 
the  master  had  reaped  all  the  benefit  of  the  contract.  (See  end 
of  next  paragraph.) 

St  quid  vicario.  The  vicarii  formed  part  of  ^e  peculium  of 
the  ordinary  slave;  anything,  therefore,  deducted  from  the  jo^<?tf- 
lium,  as  owed  to  the  vicarii,  would,  if  paid,  again  enter  into 
the  peculium  as  the  property  of  the  ordinary  slave.  It  was, 
therefore,  useless  to  pay  it. 


5.  Ceterum  dubium  non  est  quin 
is  quoque  qui  jnssu  domini  contraz- 
erit,  cuiqne  institoria  vel  exercitoria 
actio  corapetit,  de  peculio  deque  eo 
qaod  in  rem  domini  versura  est,  agere 
possit;  sed  erit  stulUssimiis,  si  omissa 
actione  qua  faoillime  solidum  ex  con- 
tractu consequi  possit,  se  ad  difficnl- 
tatem  perducat  probandi  in  rem  do- 
mini versum  esse,  vel  habere  servum 
peculium,  et  tan  turn  habere  ut  soli- 
dum sibi  solvi  possit.  Is  quoque  cui 
tributoria  actio  competit,  seque  de 
peculio  et  in  rem  verso  agere  potest; 
sed  sane  huic  modo  tributoria  ex- 
pedit  agere,  modo  de  peculio  et  in 
rem  verso.  Tributoria  ideo  expedit 
agere,  quia  in  ea  domini  conditio 
priecipua  non  est,  id  est,  quod  do- 
mino debetur  non  deducitur,  sed  ejus- 
dem  juris  est  dominns  cujus  et  ceteri 
creditores;  at  in  actione  de  peculio 
ante  deducitur  quod  domino  debetur, 
et  in  id  quod  reliquum  est  creditori 
dominus  condemnatur.  Rursus  de 
peculio  ideo  expedit  agere,  quod  in 
bac  actione  totius  peculii  ratio  habe- 
tur;  at  in  tributoria,  ejus  tantum  quo 
negotiatur,  et  potest  qnisque  tertia 
forte  parte  peculii  aut  quarta  vel 
etiam  minima  negotiari,  majorem 
autem  partem  in  prsdiis  et  mancipiis 
aut  foBuebri  pecunia  habere.  Front 
ergo  expedit,  ita  quisque  vel  hanc 
actionem  vel  illam  eligere  debet: 
certe,  qui  potest  probare  in  rem  do- 
mini versum  esse,  de  in  rem  verso 
agere  debet. 


5.  It  need  hardly  be  said  that  a 
person  who  has  contracted  with  a 
slave  acting  by  his  master's  com- 
mand, and  who  may  bring  either  the 
action  inztitoHa  or  exercitorial  may 
also  bring  the  action  de  peculio,  or 
that  de  in  rem  verso.  But  it  would  be 
the  height  of  folly  in  any  one  to  give 
up  an  action  by  which  he  might  easily 
recover  his  whole  demand,  and  have 
recoiurse  to  another  by  which  he 
would  be  reduced  to  the  difficulty  of 
proving  that  the  money  he  lent  to 
the  slave  was  employed  to  the  profit 
of  the  master,  or  that  the  slave  is 
possessed  of  a  peculium,  and  that 
sufficient  to  answer  the  whole  debt. 
Any  one,  again,  in  whose  power  it  is 
to  bring  the  actio  tributoria,  may 
equally  bring  the  action  de  peculio, 
or  that  de  in  rem  verso;  and  it  is  ex- 
pedient)  in  some  cases,  to  employ  the 
former,  and  in  some  cases  one  of  the 
two  latter.  On  the  one  hand,  the 
actio  tributoria  is  preferable,  because 
in  this  no  privilege  is  accorded  to  the 
master,  i.  e.  there  is  no  prerious  de- 
duction made  in  his  favour  of  what 
is  due  to  him,  but  he  stands  in  the 
same  position  as  the  rest  of  the 
creditors;  whereas  in  the  action  de 
peculio,  there  is  first  deducted  the 
debt  due  to  the  master,  who  is  only 
condemned  to  distribute  the  re- 
mainder among  the  creditors.  On 
the  other  hand,  in  some  cases,  it  may 
be  more  convenient  to  bring  the  ac- 
tion de  peculio,  because  it  afiects  the 
whole  peculium,  whereas  the  action 
tributoria  affects  only  so  much  of  it 
as  has  been  employed  in  trade ;  and 
it  is  possible  that  a  slave  may  have 
traded  only  with  a  third,  a  fourth,  or 
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some  ¥617  small  part  of  it,  and  that 
the  rest  may  consist  in  lands,  slaves, 
or  money  lent  at  interest.  Eveiy  one 
ought,  therefore,  to  select  this  or  that 
action  as  may  promise  to  be  most 
advantageous  to  him.  If,  however,  a 
creditor  can  prove  that  anything  has 
been  employed  to  the  profit  of  the 
master,  he  ought  to  bring  the  action 
de  in  rem  verso, 

Gai.  iv.  74;  D.  xiv.  4.  II. 

Any  one  who  could  bring  an  actio  quod  Jussu,  exercitorial 
or  institoria,  could  also,  at  option,  bring  an  actio  de  peculio  et 
de  in  rem  verso,  but  not  at  dl  necessarily  vice  versa. 

6.  QnsB  diximus  de  servo  et  do-  6.  What  we  have  said  in  relation  to 
mino,  eadem  intelligimus  et  de  filio  et  a  slave  and  his  master,  is  equally  ap- 
filia  aut  nepote  et  nepte,  et  patre  plicable  to  children  and  grandchil- 
avove  in  cigns  potestate  sunt  dren,    and   to  their  ascendants,  in 

whose  power  they  are. 

D.  xiv.  4.  1.  4. 

It  may  be  observed  that  the  master  was  never  bound,  if  the 
slave  engaged  himself  by  mandate,  or  fidejussion,  for  a  third 
person,  but  the  father  was  bound  by  an  engagement  contracted 
for  another  by  a  son  in  his  power.     (D*  xv.  1.  3.  9.) 

7.  niud  proprie  servatur  in  eorum  7.  A  peculiar  provision  has,  how- 
persona,  quod  senatus>consultum  Ma-  ever,  been  made  in  their  favour  by 
cedonianum  prohibuit  mutuas  pe«^  the  senattu  -  consultum  Macedoni- 
cunias  dari  eis  qui  in  parentis  erunt  imi/m,  which  prohibits  money  to  be 
potestate,  et  ei  qui  crediderit,  denega-  lent  to  children  under  power  of  their 
tur  actio  tam  adversus  ipsum  filium  parents ;  and  refuses  any  action  to 
filiamve,  nepotem  neptemVe,  sive  ad-  the  creditor,  either  against  the  de- 
hue  in  potestate  sunt,  sive  morte  pa-  scendants,  whether  stiU  under  power, 
rentis  vel  emancipatione  snie  potesta-  or  become  sui  juris  by  the  death  of 
tis  esse  coeperint,  quam  adversus  pa-  the  parent  or  by  emancipation,  or 
trem  avumve,  sive  eos  habeat  adhuc  against  the  parent,  whether  he  still 
in  potestate,  sive  emancipuverit.  retain  them  under  his  power,  or  has 
QusB  ideo  senatus  prospexit,  quia  emancipated  them.  This  provision 
ssepe  onerati  sere  alieno  creditarum  was  adopted  by  the  senate,  because 
pecnniarum  quas  in  luxuriam  con-  they  thought  that  persons  under 
sumebant,  vitflB  parentium  insidia-  power,  when  loaded  with  debts  con- 
bantur.  tracted    by  borrowing    sums  to  be 

wasted  in  debauchery,  often  attempted 
the  lives  of  their  parents. 

D.  xiv.  6. 1 ;  D.  xiv.  6.  8.  3 ;  D.  xiv.  6.  7.  10. 

The  senatus-conmltum  Macedonianum  was  made,  accord- 
ing to  Tacitus,  in  the  reign  of  Claudius  (Ann.  xi.  31) ;  accord- 
ing to  Suetonius,  in  that  of  Vespasian  (Vesp.  11).  Perhaps  it 
was  only  renewed  in  the  latter  reign.     Theophilus  informs  us 
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that  it  was  made  to  meet  the  ease  of  a  youDg  prodigal  named 
Macedo,  who  attempted  the  life  of  his  father.  The  terms  of 
the  senatus'consultum  (D.  xiv.  6.  1)  would  rather  lead  us  to 
suppose  Macedo  was  the  name  of  a  usurer. 

8.  Iliad  in  samma  admonendi  su-  8.  Lastly,  we  may  observe,   that 

mils,  id  quod  jussu  patris  dominive  whenever  any  contract  has  been  made 

contractum  faerit,  qnodque  in  rem  by  command  o{  a  parent  or  master, 

ejus  versum  exit,  directo  quoque  posse  or  anything  employed  to  their  profit, 

a  patre  dominove  condicl,  tamquam  a  condictio  may  be  brought  direcUy 

si  principaliter  cum  ipso  negotium  against  the  father  or  master  exactly 

gestum  esset.      Ei  guoque  qui  vel  as  if  the  contract  had  been  originally 

exercitoria  vel  institoria  actione  tene-  made  with  them.    So  when  any  one 

tur,  directo  posse  condici  placet,  quia  is  liable  to  the  action  institoria  or  ex- 

hrgus  quoque  jussu  contractum  intel-  hibiloria,    a    condictio   may  also   be 

ligitur.  brought  directly  against  him,  as  in 

this  case  also  it  is  by  his  order  that 
the  contract  has  been  made. 

D.  xvii.  a.  84;  D.  xiv.  8.  17.  5;  D.  xiL  1.  29. 

Posse  condici.  li  a  condiction  could  he  brought,  of  what 
use  were  the  peculiar  prBetorian  actions  of  which,  as  the  text 
informs  us,  the  plaintiff  could  avail  himself?  Probably  the 
institution  of  these  actions  was  long  antecedent  to  the  time 
when  the  condiction  was  admitted  as  an  appropriate  form  of 
action  in  cases  where  a  paterfamilias  was  to  be  made  respon- 
sible for  the  acts  of  his  son  or  slave.  It  was  only  by  a  great 
extension  of  the  scope  of  the  condiction  that  it  was  given,  first, 
when  one  man  profited  in  any  way  by  the  property  of  another 
(D.  xii.  1.  23.  32);  and,  secondly,  against  a  person  by 
whose  order  another  person  had  contracted,  or  whose  manager 
{institor)  the  person  contracting  was.  (D.  xii.  1.  9.  2.)  After 
it  had  received  this  extension,  the  condictio  would  be  a  con- 
current remedy  with  the  preetorian  actions.  But  there  would 
still  be  cases,  namely,  bilateral  contracts,  giving  rise  to  prae- 
torian actions,  such  as  those  empti,  or  venditi,  pro  socio,  locati 
or  conducti,  or  contracts  giviug  rise  to  actions  in  factuniy  in 
which  the  condiction  would  not  be  given  against  the  pater- 
familiaSy  and  in  which  recourse  must  be  had  to  the  praetorian 
actions  proper  to  the  kind  of  contract.  These  praetorian  actions 
would,  in  the  particular  case  of  the  paterfamilias,  receive  a 
slight  modification  of  form,  and  a  new  name,  and  be  termed 
quodjussUt  de  in  rem  verso,  de  peculio,  &c.,  though  remaining 
substantially  empti,  locati,  pro  socio,  &e.,  accordiug  to  the 
character  of  the  transaction. 

It  will  be  observed  that  the  text  says  directo  posse  condici. 
The  action  could  be  brought  as  if  we  had  treated  directly  with 
the  paterfamilias.  An  actio  was  said  to  be  directa,  in  this 
sense,  when  brought  against  a  person  bound  by  some  act  of  his 
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own,  indirecta  when  brought  against  a  person  bound  by  some 
act  of  a  person  or  thing  belonging  to  him.  And  thus  this  Title 
and  the  two  following  may,  if  we  please,  be  considered  as  treat- 
ing of  a  seventh  division  of  actions  into  directed  and  indirect<e. 
Directa,  when  appUed  to  an  action,  was  also  opposed  to  con- 
traria,  i,  e.  protecting  the  rights  principally  contemplated  in 
the  kiijd  of  contract  as  opposed  to  one  protecting  rights  only 
incidentally  attaching  to  it  (see  Bk.  iii.  Tit.  26);  and  it  was 
also  opposed  to  utiliSy  i.  e,  given  directly  by  the  law,  as  opposed 
to  one  given  by  an  extension  of  the  law.  (See  Introd.  sec. 
108.) 


Tit.  Vni.    DE  NOXALIBUS  AOTIONIBUS. 


Ex  maleiicils  servorum,  veluti  si  The  wrongful  acts  of  a  slave,  whe- 

furtum  feccrint,  aut  bona  rapuerint,  ther  he  commits  a  theft  or  robbery, 

aut  damnum  dederint,  aut  iujuriam  or  does  any  damage  or  injury,  give  rise 

commiserint,  noxales  actiones  proditffi  to  noxal  actions,  in  which  the  master 

sunt,   quibus   domino   damnato  per-  of  the  slave,  if  con4emned,  may  either 

mittitur,  aut  litis  eestimationem  suf-  pay  the  estimated  amount  of  damage 

ferre,  aut  hominem  noxffi  dedere.  done,  or  deliver  up  his  slave  in  satis- 
faction of  the  injury. 

Gai.  iv.  75. 

We  now  pass  to  actions  given  to  enforce  obligations 
arising  from  the  delicts  of  persons  alieni  juris.  These  actions, 
which  were  given  against  the  master  of  the  slave,  and,  in  ancient 
times,  against  the  parent  of  the  Jiliusfamilias,  were  termed 
noxales,  because  the  master  or  parent  could  rid  himself  of  all 
liabihty,  by  abandoning  the  slave  or  child  committing  the  dehct 
to  the  person  injured.  There  was,  however,  no  distinct  actio 
noxaliSy  any  more  than  there  was  a  distinct  actio  institoria  or 
exercitorial  The  action  brought  on  the  delict  was  one  furti, 
vi  honor um  raptorum,  &c.,  as  the  case  might  be,  the  dif- 
ference being  that  the  condemfiatio  was  alternative,  either  to 
pay  so  much  or  to  abandon  the  slave,  instead  of  simply  to  pay 
80  much. 

If  at  any  time,  either  before  or  after  the  litis  contestatio,  the 
master  abandoned  the  slave,  all  right  of  action  for  damages 
against  him  became  immediately  extinct  The  actio  noxalis 
had  thus  a  kind  of  resemblance  to  the  actiones  arhitraritB,  in 
which  the  judex  first  ordered  the  defendant  to  make  satisfac- 
tion, and  then  if  he  did  not  comply,  proceeded  to  condemn 
him. 
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1.  Noxa  autem  est  corpus  quod  1.  Noza  is  the  doer  of  the  wrong- 

nocuit,  id  est,  servus ;  noxia,  ipsum  ful  act,  t.  e.  the  slave.  Noxia  is  the  act 

maleficium,  veluti  furtum,  damnum,  itself,  that  is,  the  theft,  the  damage, 

rapina,  iDJuria.  the  robbeiy  with  violence,  or  ii^uzy. 

D.  ix.  1. 1. 1. 


2.  Sunima  autem  ratione  permis- 
Bum  est  noxsB  deditione  defungi; 
namque  erat  iniquum  nequitiam  eo- 
rum  ultra  ipsorum  corpora  dominis 
damnosam  esse. 


2.  It  is  with  great  reason  that  the 
master  is  permitted  to  deliver  up  the 
offending  slave  :  for  it  would  be  very 
unjust,  when  a  slave  does  a  wrongful 
act,  to  make  the  master  liable  to  lose 
anything  more  than  the  slave  him- 
self. 


Oai.  iv.  75. 


3.  Dominus  noxali  judicio  servi  sui 
nomine  conventus,  sei^iim  aetori 
noxaB  dedendo  liberatur:  nee  minus 
perpetuum  ejus  dominium  a  domino 
transfertur;  sin  autem  damnum  ei 
cui  deditus  est  servus  resarcierit 
qusesita  pecunia,  auxilio  prsetoris  in- 
vito domino  manumittetur. 


3.  A  master  sued  in  a  noxal  action 
on  account  of  his  slave,  clears  him- 
self if  he  g^ves  up  his  slave  to  the 
plaintiff,  and  then  the  property  in  the 
slave  is  thus  transferred  for  ever; 
but,  if  the  slave  can  procure  money, 
and  satisfy  the  master  to  whom  he  has 
been  given  up  for  all  damage  be  has 
sustained,  he  may  be  manumitted  by 
the  intervention  of  the  prsetor, 
though  against  the  wish  of  his  new 
master. 


D.  ii.  4.  20. 


4.  Sunt  autem  constitutee  noxal es 
actiones,  aut  legibus,  aut  edicto  prse- 
toris :  legibus,  veluti  furti  legeDuode- 
cim  Tabularum,  damni  injurise  lege 
Aquilia ;  edicto  prsetoris,  veluti  inju- 
riarum  et  vi  bonorum  raptorum. 


4.  Noxal  actions  are  established 
either  by  the  laws,  or  by  the  edict 
of  the  preetor.  By  the  laws,  as  for 
theft,  by  the  law  of  the  Twelve  Ta- 
bles; for  wrongful  damage,  by  the 
lex  Aquilia;  by  the  praetor's  edict,  as 
for  injuries  and  robbery  ^ith  violence. 


Gai.  iv.  76. 


These  are  but  examples ;  any  delict  whatsoever  committed  by 
a  slave  would  furnish  ground  for  an  actio  noxalis. 


5.  Omnis  autem  noxalis  actio  caput 
sequitur :  nam  si  servus  tuus  noxiam 
commiserit,  quamdiu  in  tua  potestate 
sit,  tecum  est  actio ;  si  in  alterius  po- 
testatem  pervenerit,  cum  illo  incipit 
actio  esse;  at  si  manumissus  fuerit, 
directo  ipse  tenetur,  et  extinguitur 
SOX»  deditio.  £x  diverse  quoque 
directa  actio  noxalis  esse  incipit: 
nam  si  liber  homo  noxiam  commise- 
rit, et  is  servus  tuus  esse  coeperit 
(quod  quibusdam  casibus  effici  primo 
hbro  tradidimus),  incipit  tecum  esse 


5.  Every  noxal  action  follows  the 
delinquent  The  delicts  committed 
by  your  slave  are  a  ground  of  action 
against  you,  while  the  slave  belongs 
to  you ;  if  the  slave  becomes  subject 
to  another,  the  action  must  be 
brought  against  the  new  master; 
but  if  the  slave  is  manumitted,  the 
action  is  brought  directly  against 
him,  and  there  cannot  then  be  any 
giving  up  of  the  slave  in  satisfaction. 
Conversely,  an  action,  which  was  at 
first  direct,  may  afterwards  become 
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noxalis  actio  qua  antea  direota  fdis* 
set 


noxal;  for  if  a  freeman  oonunit  a 
Tnrongiful  act,  and  then  become  your 
slave,  which  may  happen  in  some 
cases,  of  which  we  have  spoken  in 
our  First  Book,  then  the  direct  action 
against  the  slave,  is  changed  into  a 
noxal  action  against  you. 

Gai.  iv.  77. 

If  the  slave  were  not  in  the  possession  of  his  owner  (domi- 
nus),  of  coarse  the  owner  would  not  he  liable  for  his  delicts. 

6.  If  a  slave  commit  a  wrongful 
act  against  his  master,  no  action  can 
be  brought;  for  no  obligation  can 
arise  between  a  master  and  his  slave ; 
and  if  the  slave  pass  under  the  power 
of  another  master,  or  is  manumitted, 
no  action  can  be  brought  eitlier 
against  him  or  his  new  master; 
whence  it  follows,  that,  if  the  slave 
of  another  should  commit  a  wrong- 
ful act  against  you,  and  become  your 
slave,  the  action  is  extinguished ;  as 
it  has  become  impossible,  in  the 
actual  position  of  the  parties.  And 
altliough  he  subsequently  passes  oat 
of  your  power,  yet  you  cannot  bring  an 
action.  Neither,  if  a  master  injures 
his  slave  in  any  way,  can  the  slave, 
after  having  been  alienated  or  manu- 
mitted, bring  any  action  against  his 
master. 


6.  Si  servus  domino  noxiam  com- 
miserit,  actio  nulla  nascitur:  namque 
inter  dominum  et  eam  qui  in  potes- 
tate  ejus  est,  nulla  obligatio  nasci  po- 
test; ideoque  et  si  in  alien  am  potes- 
tatem  servus  pervenerit  aut  manu- 
missus  fuerit,  neqne  cum  ipso,  neque 
cum  eo  cujus  nunc  in  potestate  sit, 
agi  potest.  TJnde,  si  alienas  seniis 
noxiam  tibi  commiserit,  et  is  postea 
in  potestate  tua  esse  coeperit,  inter- 
cidit  actio,  quia  in  eum  casum  de- 
ducts sit,  in  quo  consistere  non  po- 
tuit;  ideoque  licet  exierit  de  tua 
potestate,  agere  non  potes :  quern ad- 
modum  si  dominus  in  servum  suum 
aliquid  commiserit,  nee  si  manumis- 
sns  aut  alienatus  fuerit  servus,  ullam 
actionem  contra  dominum  habere  po- 
test 


Gat.  iv.  78. 


The  Proculeians  had  thought  that  a  master  could,  after  a 
slave  had  passed  out  of  his  power,  bring  an  action  against  the 
slave,  for  anything  done  by  him  whilst  his  slave.  (Gai.  iv. 
78.) 


7.  Sed  veteres  quidem  haec  et  in 
filiisfamilias  mascuUs  et  feminis  ad- 
misere.  Nova  autem  horoinum  con- 
versatio  higusmodi  asperitatem  recte 
respuendam  esse  existimavit,  et  ab 
usu  communi  hoc  penitus  recessit 
Quis  enim  padatur  filium  suum  et 
maxime  flliam  in  noxam  alii  dare,  ut 
pene  per  corpus  pater  magis  quam 
fill  us  periclitetur,  cum  in  filiabus 
etiam  pudicitiee  favor  hoc  bene  ex- 
cladit?  Et  ideo  placuit  in  servos 
tantummodo  noxales  action es  esse 
proponendas,  cum  apud  veteres  le- 
gum  commentatores  invenimus  sae- 


7.  The  ancients,  indeed,  applied  the 
same  rules  to  children  of  both  sexes 
in  the  power  of  ascendants ;  but  the 
feeling  of  later  times  has  rightly  re- 
jected such  extreme  rigour,  and  it  has 
therefore  passed  wholly  into  disuse. 
For  who  could  bear  to  deliver  up  as  a 
forfeiture  a  son,  and  still  more  a  daugh- 
ter ?  for,  in  the  person  of  his  son,  the 
father  would  suffer  more  than  the 
son  himself,  and  mere  regard  to  de- 
cency forbids  such  treatment  of  a 
daughter.  Noxal  actions  have,  there- 
fore, been  allowed  to  apply  to  slaves 
only ;  and  we  find  it  often  laid  down 
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pins  dictum,  ipsos  filiosfamilias  pro      in  the  older  jurists,  that  an  action 
suis  delictis  posse  conveniri.  may  he  brought  directly  against  sons 

in  power,  for  their  wrongful  acts. 

Gai.  iv.  75.  77-79 ;  D.  ix.  4.  33-36. 

It  is  true  that  the  sons  of  a  family  could  he  sued,  hut  then 
the  plaintiff  could  only  recover  up  to  the  amount  of  the  pei-u- 
Hum ;  and,  therefore,  the  old  actio  noxalis  may  have  heen  a 
much  more  efficient  remedy,  though  one  which  the  more  lenient 
idea  of  parental  power,  current  in  the  later  days  of  Roman  law, 
would  not  sanction. 


Tit.  IX.     SI  QUADRUPES  PAUPERIEM  FECISSE 
DICATUR. 


A  noxal  action  is  given  by  the  law 
of  the  TweWe  Tables,  when  irrational 
animals,  through  wantonness,  rage, 
or  ferocity,  have  done  any  damage ; 
but  if  the  animals  are  delivered  np 
in  satisfaction  for  the  damage  done, 
the  owner  is  secured  against  any 
action ;  such  is  the  law  of  the  Twelve 
Tables ;  as,  for  example,  if  a  kicking 
horse  should  kick,  or  an  ox,  apt  to 
gore,  should  inflict  an  injuiy  with  his 
horns.  But  this  action  can  only  be 
brought  in  the  case  of  animals  act- 
ing  contrary  to  their  nature,  for, 
when  the  ferocity  of  a  beast  is  innate, 
no  action  can  be  brought,  so  that,  if 
a  bear  break  loose  from  his  master, 
and  mischief  be  done,  the  master 
cannot  be  sued ;  for  he  ceased  to  be 
the  master  as  soon  as  the  wild  beast 
escaped.  The  word  pauperies  de- 
notes  a  damage  done  without  any 
wrong  intent ;  for  an  animal,  void  of 
reason,  cannot  be  said  to  have  had  a 
wrong  intent  Thus  much  as  to 
noxal  actions. 

B.  ix.  1. 1,  pr.  3,  4.  7.  10. 

Although  in  the  Twelve  Tables  the  word  quadrupes  was 
used,  all  animals  were  held  to  he  included  under  it. 

The  distinction  noticed  in  the  text  is  that  between  an  animal 
with  an  inborn  fierceness  {genitalis  feritas)  and  one  with  a 
confirmed  vicious  habit  {calcitrosus,  petere  solitus).  The 
owner  of  the  latter  only  was  liable  to  the  actio  noxalis  given 
by  the  Twelve  Tables. 


Aniraalium  nomine  que  ratione 
carent,  si  qua  lascivia  aut  fervore  aut 
feritate  pauperiem  fecerint,  noxahs 
actio  lege  Duodecim  Tabularum  pro- 
dita  est  Qufe  animalia,  si  nox»  de- 
dantur,  profioiunt  reo  ad  liberationem, 
quia  ita  lex  Duodecim  Tabularum 
scripta  est,  ut  puta,  si  equus  calcitro- 
BUS  calce  percusserit,  aut  bos  comu 
petere  solitus  petierit  Haec  autem 
actio  in  iis  quse  contra  naturam  mo- 
ventur  locum  habet :  ceterum,  si  geni- 
tahs  sit  feritas,  cessat  Denique  si 
ursus  fugit  a  domino  et  sic  nocuit, 
non  potest  quondam  dominus  con- 
veniri, quia  desiit  dominus  esse  ubi 
fera  evasit  Pauperies  autem  est 
damnum  sine  injuria  facientis  datum : 
nee  enim  potest  animal  injnriam  fe- 
cisse  dici,  quod  sensu  caret  Heec 
quod  ad  noxalem  perdnet  actionem. 
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If  an  aDimal  fierce  by  nature  did  any  damage  while  in  the 
keeping  of  any  one,  his  keeper  would  be  liable  to  an  actio 
utilis,  though  not  to  the  direct  actio  noxalis  given  by  the  law 
of  the  Twelve  Tables.     (See  next  paragraph.) 


1.  Cetenim  scieDdum  est  sedilitlo 
edicto  probiberi  nos  canem,  verrem, 
apnim,  ursnm,  leonem  ibi  habere  qaa 
vulgo  iter  fit;  et  si  ad  vers  us  ea  fac- 
tum erit,  et  nocitum  libero  homini 
esse  dicetnr,  quod  bonura  et  sequum 
judici  videtur,  tanti  domiuus  condem- 
netur;  ceteramm  rerum,  quanti  dam- 
num datum  sit  dnpli  Freeter  has 
autem  SBdilitias  actiones,  et  de  pau- 
perie  locum  habebit;  numquam  enim 
actiones,  prtesertim  poenales,  de  ea- 
dem  re  concuxrentes  alia  aliam  con- 
sumit. 


1.  It  must  be  observed,  that  the 
edict  of  the  ledile  forbids  any  man 
to  keep  a  dog,  a  boar,  a  bear,  or  a  Uon, 
where  there  is  a  public  road;  and,  if 
this  prohibition  be  disobeyed,  and 
any  freeman  receive  hurt,  the  master 
of  the  beast  may  be  condemned  at 
the  discretion  of  the  judge ;  and,  in 
case  of  damage  to  anything  else,  the 
condemnation  must  be  in  double  the 
amount  of  damage  done.  Besides 
the  sedilitian  action,  the  action  de 
pauperie  may  also  be  brought  against 
the  same  person ;  for  when  different 
actions,  especially  penal  actions,  may 
be  each  brought  on  account  of  the 
same  thing,  the  employment  of  one 
does  not  prevent  the  employment  of 
another. 

D.  ix.  4.  2. 1 ;  D.  xxi.  1.  40.  1 ;  D.  xxi.  1.  41,  42 ;  D.  xliv.  7.  60. 


Tit.  X.    DE  IIS  PEE  QUOS  AGERE  POSSUMUS. 


Nunc  admonendi  sumus  agere 
posse  quemlibet  hominem  aut  suo 
nomine,  aut  alieno:  alieno  veluti 
procuratorio,  tutorio,  curatorio;  cum 
olim  in  usu  fuisset  alterius  nomine 
agere  non  posse,  nisi  pro  populo,  pro 
libertate,  pro  tutela.  Prseterea  lege 
Hostilia  permissum  est  furti  agere 
eorum  nomine  qui  apud  hostes  es- 
sent,  aut  reipublicee  causa  abessent, 
quive  in  eorum  ctyus  tutela  essent. 
Et  quia  hoc  non  minimam  incom- 
moditatem  habebat,  quod  alieno  no- 
mine neque  agere  neque  excipere 
actionem  licebat,  cceperunt  homines 
per  procuratores  litigare;  nam  et 
morbus  et  oetas  et  necessaria  pere- 
grinatio,  itemque  aliae  molUe  cans® 
Biepe  impedimento  sunt  quominus 
rem  suam  exequi  possint. 


We  must  now  remark,  that  a  per- 
son may  conduct  an  action  either  in 
his  own  name,  or  in  that  of  another, 
as  if  he  is  a  procurator,  a  tutor,  or  a 
curator;  but  anciently,  custom  forbad 
one  person  conducting  an  action  in 
the  name  of  another,  unless  for  the 
people,  for  freedom,  or  for  a  pupil. 
The  lex  Hostilia  afterwards  permitted 
an  actio  furti  to  be  brought  in  the 
names  of  those  who  were  prisoners 
in  the  hands  of  an  enemy,  of  persons 
absent  in  the  service  of  the  state,  or 
under  the  care  of  tutors.  But,  as  it 
was  found  to  be  exceedingly  incon- 
venient, that  one  man  should  be  pro- 
hibited from  bringing  or  defending 
an  action  in  the  name  of  another,  it 
by  degrees  became  a  practice  to  sue 
by  procurators.  For  ill  health,  old 
age,  unavoidable  journeys,  and  many 
other  causes,  continually  prevent  man- 
kind from  being  able  to  attend  per- 
sonally to  their  own  afiairs. 
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■     Gai.  iv.  82 ;  D.  1.  17.  123 ;  B.  iii.  8. 1.  2. 

The  old  principle  of  Boman  law  was,  that  no  one  could 
represent  another,  and  with  the  exceptions  noticed  in  the  text 
this  principle  was  rigorously  observed  during  the  period  of  the 
actions  of  law. 

By  agere  pro  pojtulo  was  meant  bringing  an  actio  popularis 
{eampopularem  actionem  dicimus  qua  suumjuspopuli  tuetur, 
D.  xlvii.  U3,  1);  by  agere  pro  liber t ate,  was  meant  becoming 
assertor  liber tatis  for  a  slave;  and  by  agere pro  tutela,hniig- 
ing  an  action  on  behalf  of  a  pupil. 

Under  the  system  otformuliB,  the  first  step  towards  breaking 
through  the  old  rule  was  the  permitting  a  cognitor  to  be  ap- 
pointed. A  cognitor  was  a  person  who  was  appointed  by  one 
of  the  parties  to  a  suit  to  conduct  it  for  him.  The  cognitor 
himself  was  not  necessarily  present  when  he  was  appointed,  but 
it  was  necessary  that  the  appointment  should  be  made  before 
the  magistrate,  in  presence  of  the  adversary,  and  by  a  certain 
form  of  words.  For  instance,  a  plaintiff  speaking  generally  of 
his  action  would  say,  "  Quod  ego  tecum  agere  volOy  in  earn 
rem  Lucium  Titium  cognitorem  do."  Other  forms,  adapted 
to  other  cases,  are  given  in  Gains  (iv.  83.) 

The  next  step  was  to  permit  a  procurator  appointed  by  a 
mandate  to  conduct  a  suit,  but  he  did  so  in  his  own  name,  for 
it  was  not  till  a  late  period  of  Roman  law  that  a  procurator 
could  expressly  represent  his  principal.  He  had  accordingly 
to  give  security  ratam  rem  dominum  habiturum,  that  his 
principal  would  ratify  what  he  did.  When  a  cognitor  or  pro- 
curator appeared  instead  of  the  real  party  to  the  suit,  the 
intentio  of  the  formula  was  left  as  it  would  have  been  if  the 
party  himself  had  appeared,  as,  for  instance,  8i  paret  Nume- 
rium  Negidium  Publio  Mcevio  sestertium  X,  millia  dare  opor- 
tere,  and  then  in  the  condemnatio  the  name  of  the  cognitor  was 
substituted, Judex Numerium  Negidium  Lucio  Titio  sestertium 
X.  millia  condemna,     (Gai.  iv.  86,  87.) 

In  the  time  of  Justinian  a  procurator,  however  appointed, 
and  even  the  negotiorum  gestor,  if  he  procured  a  subsequent 
ratification  from  his  principal,  could  in  every  way  represent  the 
principal.  The  procurator  need  not  give  any  security,  provided 
that,  if  his  principal  were  absent,  he  could  satisfactorily  show 
that  he  had  authority  to  act  for  him.  The  negotiorum  gestor^ 
generally  in  such  a  case  called  defensor,  because  he  would  sel- 
dom take  the  responsibility  on  himself,  except  when  the  person 
for  whom  he  appeared  was  the  attacked  party,  had  to  give  . 
security  rem  ratam  dominum  habiturum  or  judicatum  solvi. 

1.  Procarator  neque  certis  verbis,  1.  A  procurator  is  appointed  without 

neque    prsesente    adversario,    immo      auy  particular  form  of  words,  nor  is 


LIB.  IV.    TIT.  XI. 


571 


plenimqne  ignorante  eo  constitaitur; 
cuicumque  enim  penniseris  rem  taam 
agere  aat  defendere,  is  procurator  in- 
telligitur. 


the  presence  of  die  adverse  party  re- 
quired ;  indeed,  it  is  generally  done 
without  his  knowledge.  For  any  one 
is  considered  to  he  your  procurator 
who  is  employed  to  hring  or  to  de- 
fend an  action  for  you. 


Gai.  iv.  84;  D.  iii.  3.  1.1.3. 


2.  Tutores  et  curatores  quemad- 
modum  constituuntur,  primo  libro 
expositum  est 


2.  How  tutors  and  curators  are  ap- 
pointed has  been  already  explained 
in  the  First  Book. 


Gai.  ir.  85. 

If  the  tutor,  in  appearing  for  the  pupil,  had  merely  discharged 
a  duty  forced  upon  him,  the  actio  judicati  {i,  e,  the  action 
brought  to  enforce  the  sentence)  was  given  to  or  against  the 
pupil.  If  the  tutor  chose  to  appear  for  the  pupil  when  he  need 
have  done  nothing  more  than  authorise  the  pupil  to  appear 
himself,  the  actio  judicati  was  given  to  or  against  the  tutor. 
The  case  was  the  same  as  regards  the  curators  of  persons  under 
the  age  of  25. 


Tit.  XI.    DE  SATISDATIONIBUS. 


Satisdationum  modus  alius  anti- 
quitati  placuit,  alium  novitas  j)er 
usum  amplexa  est.  Olim  enim,  si 
in  rem  agebatur,  satisdare  possessor 
compeUebatur,  ut  si  victns  esset,  nee 
rem  ipsam  restitueret  nee  htis  sesti- 
mationem  ejus,  potestas  esset  petilori 
aut  cum  eo  agendi,  aut  cum  fidejus- 
soribus  ejus :  quse  satisdatio  appellatur 
judicatum  solvi.  Unde  autem  sic  ap- 
peUatur,  facile  est  intelUgere;  nam- 
que  stipulatur  quis  ut  solvatur  sibi 
quod  fuerit  judicatum.  Multo  magis 
is  qui  in  rem  action e  conveniebatur, 
satisdare  cogebatur,  si  alieno  nomine 
judicium  accipiebat  Ipse  autem  qui 
in  rem  agebat,  si  suo  nomine  petebat, 
satisdare  non  cogebatur,  procurator 
vero,  si  in  rem  agebat,  satisdare  jube- 
batur  ratam  rem  dominum  habitu- 
rum :  periculum  enim  erat  ne  iterum 
dominus  de  eadem  re  experiretur. 
Tutores  et  curatores,  eodem  modo 
quo  et  procuratores,  satisdare  debere 
verba  edicti  faciebant;  sed  aliquando 
his  agentibus  satisdatio  remittebatur. 
Hffic  ita  erant,  si  in  rem  agebatur. 


One  system  of  taking  securities 
prevailed  in  ancient  times;  custom 
has  introduced  another  in  modem 
times.  Formerly,  in  a  real  action, 
the  possessor  was  compelled  to  give 
security,  so  that  if  he  lost  his  cause, 
and  did  not  either  restore  the  thing  it- 
self, or  pay  the  estimated  value  of  it,  the 
plaintiff  might  either  sue  him  or  his 
fidejussors;  this  species  of  security  is 
termed  judicatum  solvi,  nor  is  it  diffi- 
cult to  undeistand  why  it  is  so  called. 
For  the  plaintiff  used  to  stipulate 
that  what  was  adjudged  to  him  should 
he  paid,  and  with  still  greater  reason 
was  a  person  sued  in  a  real  action 
obliged  to  give  security  if  he  was  de- 
fendant in  the  name  of  another.  A 
plaintiff  in  a  real  action  suing  in  his 
own  name,  was  not  obliged  to  give 
security ;  but  a  procurator  had  to  give 
security  that  his  acts  would  be  rati- 
fied by  the  person  for  whom  he  acted ; 
for  there  was  a  danger  lest  the  person 
should  bring  a  fresh  action  for  the 
same  thing.  By  the  -^ords  of  the 
edict,  tutors  and  curators  were  bound 
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to  give  security,  as  well  as  procarfr- 
tors,  bat  it  was  sometimes  dispensed 
with  when  they  were  the  plaintiffs. 
Such  was  the  practice  with  regard  to 
real  actions. 

Gai.  iv.  89.  91.  96.  98-100 ;  D.  xlvi.  7.  6. 

Judicatum  solvi  siipulatio  tres  clausulas  in  unum  collatas 
habet ;  de  re  judicata^  de  re  defendenda^  de  dolo  nialo,  (D. 
xlvi.  7.  6.)  There  were  three  objects  secured  by  the  cautio 
judicatum  solvi ;  the  surety  promised  (1),  that  the  litis  asti- 
matio,  the  amount  of  what  was  adjudged  by  the  sentence,  should 
be  paid  if  the  defendant  should  be  condemned  and  should  not 
give  back  the  thing;  (2),  that  the  defendant  should  appear  to 
receive  the  sentence  of  the  judge;  (3),  that  the  defendant 
should  use  no  dolus  malus,  should  not,  for  instance,  give  back 
the  thing,  but  give  it  in  a  state  deteriorated  by  his  fault  The 
object  of  the  defendant,  as  well  as  the  sureties,  binding  himself 
for  the  litis  (Bstimatio  {aut  cum  eo  agendi^  says  the  text,  aui 
cumjidejussoribus),  was  to  give  the  plaintiff  his  choice  between 
an  action  ex  stipulatu,  which  was  often  preferred,  or  one  ex 
judicata y  i.  e.  upon,  or  to  enforce,  the  sentence.  The  object 
of  making  the  defendant  directly  liable,  by  a  stipulation,  if  he 
did  not  appear  to  defend  the  action,  was  to  avoid  having  recourse 
to  the  less  direct  mode  in  which  the  disobedience  of  the  de- 
fendant to  obey  the  magistrate's  summons  was  made  to  benefit 
the  plaintiff. 

Satisdare possessor  compellebatur.  If  the  possessor  would 
not  give  the  cautio  judicatum  solvi,  the  possession,  by  means 
of  an  interdict  (see  Tit.  16.  3),  was  transferred  to  the  plaintiff, 
if  he  were  wilUng  to  give  the  security  which  his  adversary 
refused  to  give. 

Litis  (Pstimatio,     Lis  here  signifies  the  subject  of  the  suit 

Multo  magis  si  alieno  nomine.  This  applied  to  the  procu- 
rator in  the  days  when  he  did  not  really  represent  the  principal. 
The  cognitor  never  gave  security.  The  person  really  interested 
in  the  action  was  called  dominus  litis ;  when  the  procurator 
did  not  represent  him,  but  came  forward  as  if  he  were  the 
dominus  litis,  it  was  necessary  to  guard  against  the  real  domi- 
nus litis  bringing  another  action. 

Tutors  had  probably  to  give  security  in  all  cases  where  they 
were  the  party  defendant 

1.  Si  vero  in  personam,  ab  actons  1.  In  personal  actions,  on  the  part 

quidem  parte  eadem  obtinebant,  qua)  of  the  plaintiff^  the  same  rules  as  to 

diximus  in  actione  qua  in  rem  agitur.  giving  security  were  observed  as  in 

Ab  ^us  vero  parte  cum  quo  agitur,  si  real  actions.    As  to  the  defendant,  if 

quidem  alieno  nomine  aliquis  inter-  he  appeared  in  the  name  of  another, 
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yeniret,  omnimodo  satisdaret,  quia 
nemo  defensor  in  aliena  re  sine  satis- 
datione  idoneus  esse  creditur.  Quod 
si  proprio  nomine  aliquis  judicium 
accipiebat  in  personam,  judicatum 
solyi  satisdare  non  cogebatur. 

Gai.  iv. 


he  was  obliged  to  give  security,  for 
no  one  was  considered  a  competent 
defendant  in  behalf  of  another  unless 
he  gave  secuiity;  but  any  one  who 
defended  a  personal  action  in  his 
own  name  was  not  compelled  to  give 
the  secxmty  judicatum  solvi, 

100-102. 

If  the  defendant  was  a  cognitor,  the  dominus  litis  gave  secu- 
rity for  him.     ( Vat,  Fragm.  317.) 


2.  Sed  htec  hodie  aliter  observan- 
tur:  sive  enim  quis  in  rem  actione 
convenitur  sive  id  personam  suo  no- 
mine, nuUam  satisdationem  pro  litis 
eestimatione  dare  compellitur,  sed 
pro  sua  tantum  persona,  quod  in 
judicio  permaneat  usque  ad  termi- 
num  litis;  vel  committitur  busb  pro- 
missioni  cum  jurejurando,  quam  jnra- 
toriam  cautionem  vocant;  vel  nudam 
promissionem  vel  satisdationem  pro 
qualitate  personse  susb  dare  compelli- 
tur. 


2.  At  present  a  different  practice 
prevails.  A  defendant  who  is  sued 
in  his  own  name,  either  in  a  real  or 
personal  action,  is  not  forced  to  give 
security  for  the  payment  of  the  esti- 
mated value  of  the  thing  sued  for, 
but  only  for  his  own  person,  that  is, 
that  he  will  remain  and  abide  the 
judgment  until  the  end  of  the  suit. 
For  this  security  recourse  may  -be 
had  to  the  promise  on  oath  of  the 
party,  when  the  security  is  called  a 
cavtio  juratoriUj  or  to  his  simple  pro- 
mise without  oath,  or  to  a  tatisdatio^ 
according  to  the  quality  of  the  per- 
son. 

C.  xii.  1.  17. 

In  judicio  permaneat.  An  earlier  writer  would  have  said  in 
jure^  as  the  cautio  was  given  when  the  parties  were  before  the 
prcetor  that  the  defendant  would  go  before  the  judex.  But  in 
Justinian's  time  the  distinction  of  in  jure  and  in  judic  io  was 
done  away. 

We  gather  from  the  text,  that  whereas  under  the  old  law  the 
defendant  would  have  had  to  give  security  both  for  the  payment 
of  the  amount  at  which  the  subject-matter  of  the  action  was 
valued,  and  that  he  would  appear  to  defend  himself  {pro  re  de- 
/endenda,  or,  as  here,  in  judicio  permaneat),  under  Justi- 
nian's legislation  he  did  not  engage  at  all  for  the  former,  and 
for  the  latter  ho  did  not  necessarily  give  the  security  of  a  fide- 
jussor, but  if  a  vir  illustris,  only  pledged  himself  by  oath,  or 
even  by  a  simple  promise.     (C.  xii.  1.  17.) 

8.  Sin  autem  per  procuratorem  lis 
vel  infertur  vel  suscipitur,  in  actoris 
quidem  persona,  si  non  mandatum 
actis  insinuatum  est,  vel  pnesens  do- 
minus litis  in  judicio  procuratoris  sui 
personam  confirmaverit,  ratam  rem 
dominum  habitumm  satisdationem 
procurator  dare  compellitur:  eodem 


3.  But,  where  a  suit  is  commenced 
or  defended  by  a  procurator,  if  the 
procurator  of  the  plaintiff  does  not 
either  register  a  mandate  of  appoint- 
ment, or  if  the  person  who  really 
brings  the  action  does  not  himself 
appear  before  the  judge  to  confirm 
the  appointment  of  the  procurator. 
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then  the  procurator  himself  is  obliged 
to  give  security,  that  the  person  for 
whom  he  acts  will  ratify  his  pro- 
ceedings. The  same  rule  applies 
also  if  a  tutor,  curator,  or  any 
other  person,  who  has  undertaken 
to  manage  the  affairs  of  another, 
brings  an  action  through  a  third 
party. 

4.  As  to  the  defendant,  if  he  ap- 
pears and  wishes  to  appoint  a  pro- 
curator, he  may  either  himself  come 
before  the  judge,  and  there  confirm 
the  appearance  of  the  procurator,  by 
giving  with  a  solemn  sUpulation  the 
caution  called  judicatum  sohij  or  he 
may  give  such  a  security  elsewhere, 
and  become  himself  the  fidejussor 
of  his  own  procurator,  as  to  each 
clause  of  the  caution  judicatum  solvL, 
and  he  is  then  compelled  to  subject 
all  his  property  to  a  hypothectL,  whe- 
ther he  promises  before  the  judge  or 
not,  and  this  obligation  binds  not  only 
himself  but  his  heirs.  He  must  also 
give  a  further  caution  that  he  will 
himself  appear  at  the  time  when 
judgment  is  given,  or  if  he  fails  to 
do  so,  his  fidejussor  will  be  obliged  to 
pay  all  that  is  fixed  to  be  paid  by  the 
sentence,  unless  the  decision  be  ap- 
pealed against. 

For  the  clausula  of  the  cautio  judicatum  solvi,  see  note  on 
introd.  paragr. 

Alia  insuper  cautela.  This  was  to  insure  that  the  actio 
judicati  should  be  given  against  the  real  dominus  litis. 


observando,  et  si  tutor  vel  curator  vel 
alisB  tales  personsB  quae  alienarum 
rerum  gubernationem  receperunt, 
litem  quibnsdam  per  alium  inferunt 


4.  Si  vero  aliqnis  convenitur,  si 
quidem  prsesens  procuratorem  dare 
paratus  est,  potest  vel  ipse  in  judi- 
cium venire,  et  sui  procuratoris  per- 
sonam per  judicatum  sol?i  satisda- 
tionis  solemnes  stipulationes  firmare, 
vel  extra  judicium  satisdationem  ex- 
ponere,  per  quam  ipse  sui  procura- 
toris fidejussor  existat  pro  omnibus 
judicatum  solvi  sadsdationis  clausu- 
lis :  ubi  et  de  hypotheca  suarum  re- 
rum  convenire  compeUitur,  sive  in 
judicio  promiserit,  sive  extra  judicium 
caverit,  ut  tam  ipse  quam  beredes 
ejus  obligentur;  alia  insuper  cautela 
vel  satisdatione  propter  personam 
ipsius  exponenda,  quod  tempore  sen- 
tentiee  recitandas  in  judicio  invenie- 
tur,  vel  si  non  venerit  omnia  dabit 
fidejussor  quse  conderanatione  conti- 
nentur,  nisi  fuerit  provocatum. 


5.  Si  vero  reus  prcesto  ex  quacnm- 
que  causa  non  fuerit,  et  alius  velit 
defensionem  ejus  subire,  nulla  diffe- 
rentia inter  actiones  in  rem  vel  in 
personam  introducenda,  potest  hoc 
facere,  ita  tamen  ut  satisdationem 
judicatum  solvi  pro  litis  eestimatione 
prsestet ;  nemo  enim  secundum  vete- 
rem  regulam  (ut  jam  dictum  est) 
alien»  rei  sine  satisdatione  defensor 
idoneus  intelligitur. 

6.  Quse  omnia  apertius  et  perfeo- 
tissime  a  quotidiano  judiciorum  usu 
in  ipsis  rerum  documentis  apparent 

7.  Quam  formara  non  solum  in  liac 
regia  urbe,  sed  etiam  in  omnibus  nos- 


5.  But  if,  from  any  cause,  a  de- 
fendant does  not  appear,  and  another 
person  is  willing  to  defend  the  action 
for  him,  he  may  do  so  (nor  does  it 
make  any  difference  whether  the  ac- 
tion is  real  or  personal),  but  he  must 
give  security  judicatum  solvi  to  the 
amount  of  what  is  at  stake ;  for,  ac- 
cording to  the  old  rule  of  law  we 
have  just  mentioned,  no  one  can  be 
defendant  for  another  without  giving 
security. 

6.  All  this  ^11  be  learnt  more  easily 
and  fully  by  attending  the  sittings  of 
judges,  and  by  the  teaching  of  actual 
practice. 

7.  We  order  that  these  rtiles  shall 
be  observed  not   only  in  this  our 
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tris  provindis,  et  si  propter  imperi- 
tiam  forte  aliter  celebrabantur,  obti- 
nere  censemus ;  cum  necesse  est 
omnes  provincias  caput  omnium  nos- 
trarum  civitatum,  id  est,  banc  regiam 
urbem  ejnsque  obsenrantiam  sequi. 


royal  city,  but  also  in  all  our  pro- 
vinces, although  other  usages  may  be 
now  adopted  there  through  igno- 
rance ;  for  it  is  necessary  that  all  the 
provinces  should  conform  to  the 
practice  of  our  royal  city,  Uie  capital 
of  our  whole  empire. 


Tit.  XIT.  DE  PERPETUIS  ET  TEMPORALIBUS  AC- 
TIONIBUS,  ET  QU.E  AD  HEEEDES  ET  IN  HE- 
EEDES  TRANSEUNT. 


Hoc  loco  admonendi  sumus,  eas 
quidem  actiones  quae  ex  lege  sena- 
tusve  consulto  sive  ex  sacris  consti- 
tutionibus  proficiscuntur,  perpetuo 
Bolere  antiquitns  competere,  donee 
sacrffi  constitutiones  tam  in  rem  quam 
in  personam  actionibus  certos  fines 
dederant;  eas  vero  quse  ex  propria 
prfetoris  jnnsdictione  pendent,  ple- 
rumque  intra  annum  vivere :  nam  et 
ipsius  prsetoris  intra  annum  erat  im- 
perium.  Aliquando  taroen  et  in  per- 
petuum  extenduntur,  id  est,  usque  ad 
finem  ex  constitutionibus  introduc- 
tum:  quales  sunt  eaB  quas  bonorum 
possessor!,  ceterisque  qui  heredis  loco 
sunt,  accommodat  Furti  quoqne 
manifest!  actio,  quamvis  ex  ipsius 
prsBtoris  jurisdictione  proficiscatur, 
tamen  perpetuo  datur;  absurdum 
enim  esse  existimavit  anno  eam  ter- 
minari. 


We  ought  here  to  observe  that  the 
actions  derived  from  the  law,  from  a 
senatus-consultum^  or  from  imperial 
constitutions,  could  formerly  be  exer- 
cised at  any  length  of  time,  however 
great;  until  imperial  constitations 
assigned  fixed  limits  both  to  real  and 
to  personal  actions.  Of  the  actions 
derived  from  the  jurisdiction  of  the 
praetor,  the  greater  part  only  last 
during  one  year,  for  this  was  the 
limit  of  the  prsetor's  authority.  Some- 
times, however,  these  actions  are  per- 
petuid,  that  is,  last  until  the  time 
fixed  by  the  constitutions ;  such  are 
those  given  to  the  honorum  possessor 
and  to  others  standing  in  the  place 
of  the  heir.  The  action  /urti  mani' 
/esti,  also,  though  proceeding  from 
the  jurisdiction  of  the  praetor,  is  yet 
perpetual,  for  it  seemed  absurd  to 
limit  its  duration  to  a  year. 


Gai.  iv.  110,  111. 

This  Title  gives  us  two  more  divisions  of  actions,  making  an 
eighth  and  a  ninth,  viz.  actions  perpetual  and  temporary,  and 
actions  transmissible  and  not  transmissible  to  and  against  heirs. 

Although  the  duration  of  the  preetor's  authority  may  have 
suggested  the  particular  length  of  time  during  which  actiones 
temporaleB  could  be  brought,  we  must  not  suppose  that  they 
had  to  be  either  brought  or  concluded  while  the  same  person 
was  prsBtor  during  whose  tenure  of  oflBce  the  right  to  bring 
them  first  accrued.  As  an  exception  to  the  rule  that  praetorian 
actions  lasted  only  for  a  year,  we  have  mentioned  in  the  Text 
the  actio  furti  manifesti,  which  was  perpetual  because  it  was 
really  derived  from  the  Twelve  Tables,  the  preetor  having  only 
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substituted  a  pecuniary  for  a  capital  penalty.  (Gai.  iv.  111.) 
Also,  almost  all  praetorian  actions,  the  object  of  which  was  to 
establish  a  right  to  a  particular  thing  {actiones  rei persecuiorim)^ 
were  perpetual.     (D.  xliv.  7.  35.) 

In  A.D.  424,  Theodosius  II.  enacted  that,  as  a  general  rule, 
actions,  real  or  personal,  should  not  be  brought  after  a  lapse  of 
thirty  years.  (0.  vii.  39.  3.)  Subsequently  the  time  was,  in 
the  case  of  some  actions,  as  in  that  of  an  actio  hypotkecaria, 
when  the  thing  hypothecated  remained  in  the  hands  of  the 
debtor,  extended  to  forty  years.  (C.  vii.  39.  71.)  The  term 
perpetua,  however,  still  continued  to  be  applied  to  these 
actions,  though,  properly  speaking,  in  the  time  of  Justinian  it 
meant  nothing  more  than  an  action  which  could  be  brought 
within  thirty  or  forty  years,  as  opposed  to  those  which  could 
only  be  brought  within  a  shorter  period.  The  effect  of  the 
lapse  of  time,  in  cases  where  actions  could  only  be  brought 
within  thirty  or  forty  years,  was,  it  may  be  observed,  to  bar  the 
action,  not,  as  in  the  case  of  prescription  by  the  lapse  of  ten 
or  twenty  years  under  the  legislation  of  Justinian  (see  Bk.  ii. 
Tit.  6),  to  transfer  the  property. 

1.  Non  omnes  autera  actiones  qu»  1.  It  is  not  all  the  actions  allowed 

in  aliquem  aut  ipso  jure  competunt  against  any  one  by  the  law,  or  given 
aut  a  prsetore  dantur,  et  in  heredem  by  the  praetor,  that  will  equally  be 
{eque  competunt  aut  dari  solent :  est  allowed  or  given  against  his  heir, 
enim  certissima  juris  regula,  ex  male-  For  it  is  a  fixed  rule  of  law,  that 
ficiis  poenales  actiones  in  heredem  rei  actions  arising  from  delicts  are 
non  competere,  veluti  fiuli,  vi  bono-  not  allowed  against  the  heir  of 
rum  raptorum,  injuriarum,  damni  the  delinquent,  as,  for  instance,  the 
injurire;  sed  heredibus  hiyusmodi  actions  furtij  vi  bonorum  raptorum^ 
actiones  competunt,  nee  denegantur,  injxtriarum^  damni  injuria.  These 
excepta  injuriarum  actione,  et  si  qua  actions  are,  however,  given  to  heirs, 
alia  similis  inveniatur.  Aliquando  with  the  exception  of  the  action  in- 
tamen  etiam  ex  contractu  actio  con-  juriarttm^  and  others  that  may  resem- 
tra  heredem  non  competit,  cum  tes-  ble  it.  Sometimes  an  action,  arising 
tator  dolose  versatus  sit,  et  ad  here-  from  a  contract,  is  not  allowed  against 
dem  ejus  nihil  ex  eo  dolo  pervenerit.  an  heir;  for  instance,  tlie  action  given 
Fcenales  autem  actiones  quas  supra  against  any  one  forwilful  wrong  com- 
diximus,  si  ab  ipsis  principalibus  per-  mitted  by  him,  is  not  allowed  against 
Bonis  fuerint  contestatse,  et  heredibus  the  heir  under  his  testament  But 
dantur,  et  contra  heredes  transeunt         penal  actions,  such  as  those  of  which 

we  have  just  spoken,  from  the  mo- 
ment of  the  litis  contestation  pass  both 
to  and  against  the  heirs  of  the  par- 
ties. 

Gai.  iv.  112, 113  ;  D.  iv.  3.  17.  1 ;  D.  xliv.  7.  26.  58. 

Aliquando  ex  contractu  actio  contra  heredem  non  competit. 
This  is  taken  from  Gaius,  who  means  it  to  apply  to  the  heirs  of 
adstipulatores^  sponsoreSy  ^n^  Jidepromissores ;  for  their  heirs 
were  not  bound ;  but  it  is  difficult  to  say  to  what  it  could  apply 
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in  the  time  of  Justinian.  It  would  also  be  supposed,  from  the 
text,  that  an  action  making  a  testator  responsible  for  dolus 
mains  did  not  ordinarily  pass  against  his  heirs,  if  his  heirs 
were  not  benefited  by  the  wrong  he  had  commited ;  but  there 
was  only  one  case  in  which  the  action  did  not  pass  against 
his  heirs  whether  they  had  benefited  by  the  dolus  malus  or 
not,  namely,  the  action  in  duplum  against  a  person  who  had 
been  guilty  ot  dolus  malus  with  regard  to  a  deposit  placed  in 
his  custody  under  the  pressure  of  an  accidental  misfortune  (see 
Tit  6.  23) ;  and  even  in  this  case  an  actio  in  simplum  passed 
against  the  heirs.  (D.  xvi.  3.  18.)  The  whole  of  the  pas- 
sage in  the  text  seems  inaccurate. 

2.  Snperest  at  admoneamus,  qaod,  2.  It  remains  that  we  should  re- 

si  ante  rem  jadicatam  is  cum  quo  mark,  that  if,  before  the  sentence,  the 
actom  est  satisfaoiat  acton,  officio  defendant  satisfies  the  plaintiff  the 
judicis  convenit  eum  absolvere,  licet  judge  ought  to  ahsolye  the  defendant, 
judidi  accipiendi  tempore  in  ea  causa  although,  from  the  time  of  the  action 
fuisset,  ut  damnari  debeat:  ethoc  est  being  commenced  before  the  magis- 
quod  ante  vulgo  dicebatur,  omnia  trate,  it  was  evident  the  defendant 
Judioia  absolutoria  esse.  would  be  condemned.    It  is  in  this 

sense  that  in  former  times  it  was 
commonly  said  that  in  all  actions  the 
defendant  might  be  absolved, 

Gai.  iv.  114. 

The  Proculeians,  we  may  suppose  from  what  Gains  tells  us 
(iv.  114),  had  maintained  that,  as  the  question  on  which  the 
condemnation  depended  was  whether  a  certain  fact  did  or  did 
not  exist  at  the  time  when  the  action  was  given,  the  judge 
could  not  avoid  condemning  the  defendant,  if  the  defendant  was 
at  that  time  in  a  position  to  be  condemned.  The  contrary 
opinion  of  the  Sabinians  is  here  confirmed  by  Justinian. 


Tit.  Xm.    DE  EXCEPTIONIBUS. 

Sequitur  ut  de  exceptionibus  dis-  It  now   follows   that  we    should 

pidamus.  Comparatss  autem  sunt  speak  of  exceptions.  They  have  been 
exceptiones  defendendorum  eorum  introduced  as  a  means  of  defence  for 
gratia  cum  quibus  agitur:  stepe  enim  those  against  whom  the  action  is 
aocidit,  ut  Ucet  ipsa  persecutio  qua  brought  For  it  often  happens  that 
actor  experitur  justa  sit,  tamen  ini-  the  action  of  the  plaintiff,  although  in 
qua  sit  adversus  eum  cum  quo  agitur.      itself  justly  brought,  is  yet  unjust 

with  respect  to  the  person  against 
whom  it  is  brought 

Gai.  iv.  116, 116. 

Exceptions  belonged  properly  to  the  system  of  formulce  only. 
Under  tJbat  system  the  praetor  or  other  magistrate  who  pro- 

pp 
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nounced  on  the  right,  qui  Jus  dicebat,  decided  whether,  on  the 
statement  of  facts,  the  plaintiff  had  a  right  to  an  action.  If  he 
had,  the  parties  were  sent  to  the  judge.  Bat  though  the 
plaintiff  might  have  a  right  to  an  action,  the  defendant  might 
have  some  ground  to  urge  why,  in  the  particular  instance,  the 
action  should  he  defeated.  He  stated  these  grounds  to  the 
preetor,  and  the  statement  was  incorporated  in  the  formula  sent 
to  the  judge,  and  was  called  the  exceptio;  it  excepted,  or  took 
away  from  the  power  of  the  action.  (See  Introd.  paragr.  106.) 
The  judge  was  hound  hy  the  instructions  he  received  in  the 
intentio.  He  could  take  notice  of  no  reason  urged  hy  the 
defendant  why  the  action  should  fail  if  the  only  question  suh* 
mitted  to  him  hy  the  praetor  was  whether  the  plaintiff  had  a 
good  ground  of  action.  It  was  necessary  that  the  praetor  should 
also  expressly  instruct  him  to  inquire  whether  the  action,  how- 
ever well  grounded,  ought  not  to  be  defeated. 

For  instance,  supposing  an  action  was  brought  on  a  stipula- 
tion, the  formula  would  run  8i  paret  Numerium  Negidium 
Aulo  Agerio  sestertium  X  millia  dare  oportere.  The  only 
question  which  the  judex  could  have  to  decide  would  be,  was 
the  stipulation  made  or  not  ?  If  it  was,  the  right  of  the  plaintiff 
to  have  a  sentence  in  his  favour  was  indisputable.  But  sup- 
posing the  prsetor  went  on  to  add  an  exception,  and  say  Si  in 
ea  re  nihil  dolo  malo  Auli  Agerii  factum  sit  neque  Jiaty  then 
a  further  inquiry  would  have  to  be  made ;  was  there  any  fraud 
on  the  part  of  the  creditor  which  made  it  unjust  that  he  should 
recover  in  the  action  ? 

The  defendant,  in  making  an  exception,  was  not  supposed  to 
admit  the  truth  of  the  plaintiff's  statement.  (D.  xliv.  I.  9.) 
The  plaintiff  had  first  to  prove  his  intentio,  and  unless  he  did 
so  the  action  failed.  Supposing  he  proved  it  to  the  satisfaction 
of  the  judex,  it  was  then  for  the  defendant  to  prove  his  excep- 
tion. He  affirmed  the  facts  on  which  the  exception  rested,  and 
he  must  prove  them ;  he  was  in  his  turn  the  attacking  party ; 
Reus  in  e.vceptione  actor  est.     (D.  xliv.  1.  I.) 

There  was,  however,  a  class  of  actions,  viz.  those  lonmfidei^ 
in  which,  as  we  have  already  said  (see  Tit.  6.  31),  exceptions 
were  never  used ;  for  here  the  judge  was  bound  by  the  character 
of  the  action  to  examine  into  all  the  circumstances,  and  only  to 
condemn  the  defendant  if  justice  demanded  he  should  do  so. 
The  action  itself  was  said  to  imply  any  exception  that  could  be 
set  up.     (D.  XXXV.  1.  84.  5.) 

In  the  time  of  Justinian  there  were,  properly  speaking,  no 
such  things  as  exceptions.  The  word  camfe  to  mean  any  de- 
fence other  than  a  denial  of  the  subsistence  6f  the  right  of 
action,  which  was  urged  before  the  magistrate  by  the  defendant 
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1.  Verbi  gratia,  si  meta  coactas,  1.  For  iastance,  if,  forced  by  fear, 

ant  dole  indactus,  aut  errore  lapsus,  inveigled  by  fraud,  or  fallen  into  a 
atipnlanti  Tide  promisisti  quod  non  mistake,  you  promise  Titius  in  a  sti- 
debueras,  palam  est  jure  dviti  te  ob-  pulation  that  which  you  did  not  owe 
ligatum  esse,  et  actio  qua  intenditar  him,  it  is  'evident  that,  according  to 
dare  te  oportere,  efficax  est;  sed  ini-  the  civil  law,  you  are  bound,  and 
quum  est  te  condemnari.  Ideoque  the  action,  in  which  it  is  maintained 
datur  tibi  exceptio  metus  causa,  aut  that  you  ought  to  give,  is  validly 
doli  mali,  aut  in  factum  composita  ad  brought.  Tet  it  is  uivjust  that  you 
impugnandam  actionem.  should  be  condemned;    and,  there- 

fore, to  repel  the  action,  you  have 
given  you  the  exception  metus  causa, 
or  doU  malty  or  one  made  to  raise  the 
question  of  a  particular  fact. 

D.  xliv.  4.  4. 16.  33 ;  D.  xliv.  7.  36. 

Errore  lapsus,  $ .  e.  not  a  mistake  as  to  the  thing  forming 
the  subject  of  the  stipulation,  for  such  a  mistake  would  make 
the  stipulation  void;  but  a  mistake  in  the  apprehension  of 
some  fact  which,  if  the  defendant  had  known  rightly,  he  would 
not  have  entered  into  the  stipulation.    (SeeBk.iii.  Tit.  19.  23.) 

The  exceptio  meius  causa  ran  thus :  Si  in  ea  re  nihil  metus 
causa  factum  est.  The  exceptio  doli  mali  thus :  8i  in  ea  re 
nihil  dolo  mala  Auli  Agerii  factum  sit  neque  fiat,  (D.  xliv. 
4.  4.  2  and  4.)  We  may  remark  that  the  former  is  general,  (fear 
inspired  by  any  one  whomsoever,)  the  latter  personal,  (the  fraud 
of  Aulus  Agerius,)  and  that  the  exceptio  doli  mali  relates  not 
only  to  the  character  of  the  action  at  the  particular  time  when 
the  obligation  was  formed,  but  also  to  its  subsequent  character, 
neque  factum  sit  neque  fiat,  A  claim  might  be  perfectly  fair 
in  the  first  instance,  and  afterwards  become  only  partially  so,  or 
even  wholly  unfair.  For  instance,  the  real  owner  of  an  estate 
might  claim  it,  and  then  find  that  the  possessor,  having  im- 
proved it  during  the  time  he  held  it,  is  entitled  to  compensation. 
If  the  owner  refuses  the  compensation,  his  claim,  in  itself  fair, 
becomes,  in  the  way  he  urges  it,  unfair. 

In  factum  composita^  i,  e.  shaped  so  as  to  raise  the  question 
whether  a  statement  of  a  particular  fact  was  or  was  not  true. 
Some  particular  fact  is  submitted  by  the  prcetor  to  the  Judex, 
instead  of  such  a  general  inquiry  as  whether  the  plaintiff  has 
been  guilty  of  fraud.  For  instance,  to  use  the  example  given 
in  the  Digest  (xlv.  1.  22),  the  inquiry  directed  to  be  made 
might  be  whether  the  plaintiff  has  not  made  the  defendant 
believe  that  the  subject  of  the  stipulation^  which  is  made  of 
brass,  was  made  of  gold. 

The  exceptio  in  factum  composita  was  thus,  like  the  actio 
in  factum  composita,  opposed  to  one  in  jus  concepta.  For 
instance,  the  exceptio  doli  mali,  which  was  in  Jus  concepta,  not 
only  raised  a  question  of  fact,  but  made  it  requisite  that  the 
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judex  should  affix  a  certain  character  to  the  acts  of  the  parties. 
It  may  be  observed  that  this  general  exception  dolt  tnali  would 
always  answer  every  purpose  which  could  be  gained  by  using 
an  exception  in  /actum  compoaita;  for  any  particular  fact 
which,  if  stated  as  an  exception  and  proved,  would  furnish  a 
bar  to  the  action,  would  be  taken  notice  of  under  the  exception 
doli  mali.  But  the  magistrate  would  not  always  allow  an 
exception  doli  tnali  to  be  inserted  when  he  would  give  per- 
mission to  employ  one  in  factum  composiia;  for  infamy  was 
attached  to  a  plaintiff  against  whom  an  exception  doli  mali 
was  proved ;  and  when  the  plaintiff  stood  to  the  defendant  in 
any  such  near  relation  as  that  of  patron  or  ascendant,  the 
magistrate  would  not  allow  an  exception  to  be  used  which 
would  have  any  further  consequence  than  to  protect  the  de- 
fendant. 

2.  It  is  the  same,  if  any  one  ahotild 
stipulate  from  yoa  for  the  repayment 
of  money  he  is  to  lend  you,  and  then 
does  not  pay  to  yon  tlie  sum  borrowed ; 
in  such  a  case,  he  could  certainly  de- 
mand from  yon  the  amount  you  have 
engaged  to  repay  him,  and  yon  are 
bound  to  give  it,  for  you  are  tied  by 
the  stipulation.  But  as  it  wonld  be 
unjust  that  you  should  be  condemned 
in  such  an  action,  it  has  been  thought 
right  you  should  have  the  defence  of 
the  exception  pecunia  non  numerate. 
The  time  within  which  this  exception 
can  be  used,  has,  as  we  have  said  in 
a  former  Book,  been  shortened  by  our 
constitution. 

Gai.  iv.  116 ;  C.  iv.  30.  14. 

Quasi  credendi  causa,  i.  e,  had  made  the  defendant  promise 
to  pay  a  sum,  as  if  he,  the  plaintiff,  were  going  to  lend  the  sum 
to  the  defendant. 

It  will  be  remembered  that,  in  this  exception,  the  burden  of 
proof  was  on  the  plaintiff,  instead  of,  as  in  other  exceptions,  on 
the  defendant.     (See  Bk.  iii.  Tit.  21.) 


2.  Idem  juris  est,  si  quis  quasi 
credendi  causa  pecuniam  stipulatus 
fuerit,  neque  numeraverit;  nam  eam 
pecuniam  a  te  petere  posse  eum  cer- 
tum  est,  dare  enim  te  oportet,  cum 
ex  stipulatione  tenearis ;  sed  quia  ini- 
quum  est  eo  nomine  te  condemnari, 
placet  per  exceptiunem  pecunie  non 
numeratffi  te  defendi  debere,  ci^us 
tempera  nos  (secundum  quod  jam 
superioribus  libris  scriptum  est)  con- 
Btitutione  nostra  ooarctavimus. 


3.  PrsBterea  debitor,  si  pactus  fuerit 
cxmi  creditore  ne  a  se  peteretur,  nihi- 
lominus  obligatus  manet,  quia  pacto 
eonvento  obligationes  non  omnimodo 
dissolvuntur.  Qua  de  causa  efficax 
est  adversns  eum  actio  qua  actor  in- 
tendit,  si  paret  eum  dare  oportere; 
sed  quia  iniquum  est  contra  pactio- 
nem  eum  damnari,  defenditur  per  ex- 
ceptionem  pact!  conventi* 


3.  Again,  the  debtor  who  haft 
agreed  with  his  creditor  that  pay- 
ment shall  not  be  demanded  from 
him,  still  remains  bound.  For  an 
agreement  is  not  a  mode  by  which 
obligations  are  always  dissolved.  The 
action,  therefore,  in  which  the  intentio 
runs,  "  If  it  appears  that  he  ought  to 
give,"  may  be  validly  brought  against 
him ;  but  as  it  would  be  UAJust  that 
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he  should  be  condemned  in  contra- 
Tention  of  the  agreement,  he  may 
nse  in  his  defence  the  exception  padi 
conventi, 

Gai.  iv.  116. 

Obligations  formed  re  or  verbis  could  not  be  dissolved  by  a 
simple  pact.  As  the  contract  was  a  subsisting  one,  an  exception 
was  necessary.  The  exception  pacti  conventi  ran  thus:  8i 
inter  Aulum  Agerium  et  Numerium  Negidium  non  convenit, 
fie  ea  pecunia  peteretur,     (Gai.  iv.  119.) 

4.  iBque  si  debitor  creditore  de-  4.  So,  too,  if  the  debtor,  when  the 
ferente  jnraverit  nihil  se  dare  opor-  creditor  challenges  him  to  swear, 
tere,  adhno  obligatus  permanet;  sed  affirms  on  oath  that  he  ought  not  to 
qnia  iniquum  est  de  peijuiio  quseri,  giTe,  he  still  remains  bound.  But  as 
defenditur  per  exceptionem  juris-  it  would  be  uiyust  to  examine  whe- 
jurandi.  In  its  quoque  actionibus  ther  he  has  peijured  himself,  he  is 
quibus  in  rem  agitnr,  sque  neces-  allowed  to  defend  himself  with  the 
sari»  sunt  exceptiones,  veluti  si  peti-  exception  jurujurandi.  In  actions  in 
tore  deferente  possessor  juraverit  rem,  these  exceptions  are  equally  ne- 
eam  rem  suam  esse,  et  nihilominus  cessary;  for  instance,  if  the  posses- 
petitor  eamdem  rem  Tindicet;  licet  sor,  on  being  challenged  by  the  de- 
enim  verum  sit  quod  intendit,  id  est,  fendant,  swears  that  the  property  is 
rem  ^us  esse,  iniquum  tamen  est,  his,  and  yet  the  plaintiff  still  persists 
possessorem  oondemnari.  in  his  real  action.    For  the  daim  of 

the  plaintiff  might  be  well  founded, 
and  yet  it  would  be  uijust  to  con- 
demn  the  possessor. 

D.  xiL  2.  0,  pr.  and  1 ;  D.  xil.  2,  3. 1 ;  D.  xii.  2. 11. 1. 

The  exceptio  jurisjurandi  was  only  necessary  when  the  fact 
whether  the  defendant  had  accepted  tlie  oath  when  offered  him 
was  disputed.  If  it  was  acknowledged,  tlie  prsetor  would  not 
give  an  action  at  all.  (D.  xii.  2,  3.)  The  oath  terminated 
the  right  of  the  plaintiff  to  an  action ;  jusjurandum  speciem 
transactionia  continet,  majoremque  hahet  auctoritatem  quam 
res  judicata.     (D.  xii.  2.  2.) 

5.  Item  si  judido  tecum  actum  5.  Again,  if  an  action  real  or  per- 
fnerit,  sive  in  rem  sive  in  personam,  sonal  has  been  brought  against  you, 
nihilominus  obligatio  durat,  et  ideo  the  obligation  still  subsists,  and,  in 
ipso  jure  de  eadem  re  postea  adversus  strict  law,  an  action  might  still  be 
te  agi  potest;  sed  debes  per  excep-  brought  against  you  for  the  same  oh- 
tionem  rd  judicata  a4juyari.  ject,  but  you  are  protected  by  the  ex- 
ception rei  judicata» 

Gai.  iv.  106, 107. 

Under  the  system  of  the  actions  of  law,  if  a  cause  had  once 
been  decided,  no  further  action  could  again  be  brought  on  the 
same  grounds  (Oai.  iv.  108);  but  this  was  not  the  case  under 
the  prstorian  system.  To  understand  the  effect  of  a  previous 
action  having  been  brought  under  the  piietorian  system,  we 
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must  notice  the  distinction  drawn  by  Gains  in  the  part  of  his 
Fourth  Book  which  treats  of  exceptions  between  judicia  legi- 
lima  and  judicia  i/nperio  continentia,  A  judicium  legiti- 
mum,  i.  e,  founded  on  the  old  jus  civile,  was  an  action  given 
in  the  city  of  Rome,  or  within  the  first  milestone  round  the 
city,  between  Soman  citizens,  and  tried  by  a  single  judge. 
A  judicium  imperio  continens,  i.  e.  founded  on  the  authority 
of  the  preetor,  was  an  action  given  out  of  Borne  or  by  recu- 
peratores,  or  when  one  or  both  parties  was  ^peregrinus.  The 
latter,  the  imperio  continentia  never  extinguished  the  right  of 
action,  and  dierefore  the  plaintiff  who  brought  an  action  for 
the  second  time  had  to  be  met  with  an  exception.  With  re- 
spect to  judicia  legitima,  a  further  distinction  is  to  be  made. 
If  they  were  in  rem  or  in  factum,  the  nature  of  these  actions 
prevented  the  litis  contestatio  in  their  case  operating  as  a 
novation;  and  therefore,  if  a  fresh  action  was  brought»  the 
defendant  had  to  repel  it  by  the  exception  rei  judicattB,  or  in 
judicium  deductoc,  as  the  case  might  be.  Accordingly  we  may 
say,  in  brief,  that  under  the  prsetorian  system  none  but  judicia 
legitima  in  personam  extinguished  the  right  of  action,  and 
therefore  in  all  other  cases  an  exception  was  necessary. 

In  the  time  of  Justinian  these  distinctions  had  disappeared» 
and  therefore  he  says  generally  that  the  res  judicata  produces 
an  exception.  It  was  to  have  the  same  force  as  it  had  formerly 
had  in  the  case  oi  judicia  imperio  continentia^  and  not  that  it 
had  rejjpived  in  judicia  legitima.  Whether  the  action  was 
real  or  personal,  as  the  text  informs  us,  the  principal  obliga- 
tion still  subsisted,  and,  no  novation  having  taken  place,  a 
second  action  could  only  be  repelled  by  an  exception.  But, 
practically  speaking,  under  the  system  oi  judicia  extraordi- 
naria,  as  the  judge  did  not  receive  instructions  from  a  magis- 
trate, and  was  not  bound  within  the  limits  of  a  formula,  the 
distinction  between  the  res  judicata  operating  as  a  bar  or  as 
an  exception  was  a  very  immaterial  one. 

In  order  that  a  res  judicata  should  be  available  either  as  a 
bar  or  an  exception,  it  was  necessary  that  there  should  have 
been,  in  the  former  action,  the  same  thing  as  the  subject-matter 
of  the  litigation,  the  same  quantity,  the  same  right,  the  same 
ground  of  action,  the  same  persons  suing  in  the  same  character; 
Cum  qu(Britur  hac  exceptio  noceat  necne,  inspiciendum  est 
an  idem  corpus  sit :  Quantitas  eadem,  idem  jus :  an  eadem 
causa  petendi,  eadem  conditio  personarum — qum  nisi  omnia 
concurrant,  alia  res  est,     (D.  xliv.  2.  12.  Bk.  14.) 

6.  Hsc    exempli    causa    retulisse  6.  The  above  examples  of  except 

sufflciet.    Alioquin,  quam  ex  rnulds      tions  may  suflBce.    It  may  be  seen 
variisque  causis   exceptiones   neces-      in  the  larger  work  of  the  Digest  or 
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sarue  sint,  ex  latioribus  Digostomm  Pandects  how  nnmeroos   and  how 

seu  randectaram  Hbris  intelligi  po-  different  are  the  causes  which  make 

test  exceptions  necessary. 

7.  Qaarom  qusedam  e  legibns  vel  7.  Some  of  these  exceptions  are 
ex  lis  quae  legis  vicem  obtinent,  vel  derived  from  the  laws,  and  from  other 
ex  ipsius  prsetoris  jurisdictione  sub-  enactments  having  the  force  of  law, 
stantiam  capiunt.  or  from  the  jurisdiction  of  the  praetor. 

Gai.  iv.  118. 

E  legihus;  such  as  the  exception  nisi  bonis  cesserit,  rela- 
tive to  the  cession  of  the  debtor's  goods,  under  the  lex  Julia, 

Ex  lis  qua  legis  vicem  ohtinent,  i,  e,  senatus-consulta  and 
constitutions.  The  exception  under  the  rescript  of  Hadrian, 
permitting  the  employment  of  an  exception  doli  mali  when  a 
plaintiff  neglected  to  notice  a  counter-claim  (see  Tit.  6.  39), 
may  serve  as  an  example. 

8.  AppeUantur  autem  exceptiones,  8.  Exceptions  are  either  perpetual 
ali»  perpetuse  et  peremptorise,  ali»  and  peremptory,  or  temporary  and 
temporales  et  dilatoiiss.  dilatory. 

D.  xliv.  1.  3. 

The  djiration  according  to  which  exceptions  are  said  to  be 
perp€tu<B  or  temporales,  is  the  length  of  time  in  which  they 
can  be  used  by  the  defendant  if  he  has  occasion,  not  the  length 
of  time  during  which  their  effect  continues  if  they  are  employed. 

All  exceptiones  perpetua  were  necessaiily  peremptoria ;  if 
found  to  be  justified  by  the  facts,  they  set  the  matter  in  litiga- 
tion at  rest  for  ever.  All  exceptiones  temporales  were  neces" 
BSkxily  dilatoria ;  they  did  but  defer  the  decision  of  the  matter 
in  question  till  the  expiration  of  a  certain  time. 

9.  FerpetuflB  et  peremptorise  sunt,  9.  Those  are  perpetual  and  per- 
quffi  semper  agentibus  obstant,  et  emptory  which  always  present  an 
semper  rem  de  qua  agitnr  perimnnt:  obstacle  to  the  demand,  for  we  cut 
qualis  est  exceptio  doli  mali,  et  quod  away  the  ground  on  which  it  is 
metus  causa  factum  est,  et  pacti  con-  brought;  as,  for  instance,  the  excep- 
venti,  cum  ita  conveneirit  ne  omnino  tion  doli  ma/t,  that  metus  caitsa^  and 
pecunia  peteretur.  that  pacti  conventif  when  it  has  been 

agreed  that  no  demand  for  the  money 
shall  ever  be  made. 

D.  xliv.  1.  3. 

An  act  might  be  used  for  ever  as  an  exception ;  and  yet  if 
an  action  were  brought  grounded  on  it,  that  action  might  pos- 
sibly have  to  be  brought  within  a  certain  time.  For  instance, 
if  fraud  or  violence  had  been  used  in  the  making  of  a  contract, 
the  exception  would  be  good  whenever  an  action  was  brought 
on  the  contract;  but  the  person  injured  could  only  bring  an 
actio  doli  or  metus  causa  within  a  limited  time.     Hence  it 
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came  to  be  said  that  snch  things  were  temporalia  ad  agendum^ 
perpetua  ad  excipiendum,     (See  D.  xliv.  4^  5,  6.) 


10.  Temporales  atqae  dilatorisB 
sunt,  que  ad  tempos  nocent,  et  tem- 
poris  dilationem  tribunnt:  qnalis  est 
pacti  conventi,  com  ita  convenerit  ne 
intra  certum  tempos  ageretor,  Teloti 
intra  qoinqoenniom ;  nam  finito  eo 
tempore  non  impeditor  actor  rem 
exeqoL  Ergo  ii  qoibus  intra  eertom 
tempos  agere  Tolentibus  objidtor  ex- 
ceptio  aot  pacU  conyenti  aot  alia 
similis,  diffeire  debent  actionem  et 
post  tempos  agere;  ideo  enim  et 
dilatori»  istae  exceptiones  appellan- 
ior.  Alioqoin,  si  intra  tempos  egerint, 
objectaqoe  sit  exceptio,  neqoe  eo  jodi- 
cio  qoidqoam  oonseqoerentor  propter 
exceptionem,  neqoe  post  tempos  olim 
agere  poterant,  com  temere  rem  in 
jodiciom  dedocebant  et  consomebant, 
qoa  ratione  rem  amittebant  Hodie 
aotem  non  ita  stricte  bsec  procedere 
yolomos;  sed  eom  qoi  ante  tempos 
pactionis  yel  obligationis  litem  in- 
ferre  ausos  est,  Zenonianae  consti- 
totioni  sobjacere  censemos,  qoam 
sacratissimos  legislator  de  iis  qoi 
tempore  plos  petierint,  protolit:  at 
si  indocias  qoas  ipse  actor  sponte  in- 
dolserit  yel  natora  actionis  cuntinet, 
contempserit,  in  doplom  habeant  ii 
qoi  talem  injoriam  passi  sont;  et 
post  eas  finitas  non  aliter  litem  sos- 
cipiant,  nisi  omnes  expensas  litis 
antea  acceperint,  ot  actores  tali  poena 
perterriti  tempora  litiom  doceantor 
obserrare. 


10.  Those  are  temporary  and  dila- 
tory ▼bieh  present  an  obstacle  for  a 
certain  time  and  procure  delay.  Such 
is  the  exception  focU  convenH  vhen 
it  has  been  agreed  that  no  action 
shall  be  brought  for  a  certain  time, 
as,  for  instance,  for  fiye  years ;  when 
once  this  period  has  elapsed,  the 
plaintiff  is  not  prevented  from  bring- 
ing his '  action.  Those,  therefore, 
who  seek  to  bring  the  action  before 
the  expiration  of  the  time,  and  are 
repelled  by  the  exception  jMidi  ccm- 
venH,  or  any  similar  one,  ooght  to 
pot  it  off  and  to  bring  it  after  the 
time  has  elapsed;  hence  these  excep- 
tions are  termed  dilatory.  If  plain- 
tiffs have  brooght  the  action  before 
the  expiration  of  the  time,  and  been 
repelled  by  the  exception,  they  will 
not  gain  anything  by  the  action  they 
bring,  becaose  of  the  exception ;  and, 
formerly,  they  woold  not  have  been 
able  again  to  bring  an  action  on  the 
expiration  of  the  time,  becaose  they 
had  rashly  brooght  their  claim  before 
a  jodge,  and  so  osed  op  their  right 
to  bring  an  action,  and  lost  all  they 
could  claim.  Bot  at  the  present  day 
we  do  not  wish  to  proceed  so  rigor- 
oosly;  any  one  who  shall  yentore  to 
bring  an  action  before  the  time  fixed 
by  the  agreement  or  obligation,  shall 
be  sobject  to  the  dispositions  of  the 
constitotion  of  Zeno,  poblished  by 
that  emperor  with  respect  to  those, 
who,  in  regard  to  time,  ask  more 
than  is  doe  to  them.  Consequently, 
if  the  plaintiff  shall  disregard  the 
delay  which  he  himself  has  yolun- 
tarily  accorded,  or  which  results 
firom  the  nature  of  the  action,  the 
delay  shall  be  doubled  for  the  benefit 
of  those  who  have  sustained  such  a 
wrong;  and  eyen  after  the  expiration 
of  the  time,  these  persons  shall  not 
be  obliged  to  defend  the  action  unless 
they  haye  been  first  reimbursed  for 
all  the  expenses  of  the  former  ac- 
tion, that  a  penalty  so  heavy  may 
teach  plaintiff  to  have  due  regard  to 
the  delays  that  are  to  elapse  before 
actions  are  brought. 
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Gai.  iv.  122, 123 ;  C.  ui.  10. 

Jlia  similis,  Gaius  gives,  as  an  instance,  the  exceptio  litis 
dividua,  given  to  repel  a  plaintiff  who  hroke  up  into  two 
actions  his  remedy  for  a  single  thing,  and  sued  within  the  same 
preetorship  for  the  part  he  did  not  include  in  his  first  action. 
Gaius  defines  dilatory  exceptions  as  those  qute  non  semper 
locum  habent,  sed  evitari  possunt,     (iv.  122.) 

Zenoniana  constiiutioni.     See  Tit.  6.  33. 


11.  Prseterea  etiam  ex  persona 
dilatoii»  sunt  exceptiones,  quales 
sunt  procuratorisB,  velud  si  per  mili- 
tem  aat  mulierem  agere  quis  yelit: 
nam  militibos,  neo  pro  patre  Tel 
matre  yel  uxore,  nee  ex  sacro  re- 
scripto,  procuratorio  nomine  experiri 
conceditur;  suis  vero  negotiis  super- 
esse  sine  offensa  disciplinfle  possunt 
£as  Tero  exceptiones  qua  olim  pro- 
cnratoiibos  propter  infamiam  Tel 
dantis  Tel  ipsius  procaratoris  oppone- 
bantur,  cmn  in  judiciis  firequentari 
nullo  modo  perspeximus,  conquies- 
cere  sancimns ;  ne  dum  de  his  alter- 
catur,  ipsius  negotii  disceptatio  pro- 
teletur. 


11.  There  are  also  dilatory  excep- 
tions  by  reason  of  the  person :  such 
are  those  objecting  to  a  procurator; 
as,  for  instance,  if  a  plaintiff  wishes 
to  haye  his  cause  conducted  by  a 
soldier  or  woman,  for  soldiers  cannot 
be  procurators  eyen  for  their  father,  or 
mother,  or  wife,  not  even  by  virtue 
of  an  imperial  rescript;  but  they  may 
conduct  their  own  affairs  without  any 
breach  of  discipline.  As  to  the  ex- 
ceptions fomi^Iy  opposed  to  procura- 
tors on  account  of  the  infamy,  either 
of  the  person  appointing  the  pro- 
curator, or  of  the  procurator  himself, 
since  we  found  that  they  were  no 
longer  used  in  practice,  we  have  en- 
acted that  they  shaU  be  abolished, 
that  no  discussion  as  to  their  effect 
may  prolong  the  course  of  the  action 
itself. 

P.  xUv.  1.  8  ;  C.  ii.  13.  7.  9. 

The  exception  to  the  procurator  as  an  improper  person  only 
produced  a  delay ;  directly  the  plaintiff  appointed  a  proper  per- 
son as  procurator,  the  action  proceeded. 

The  infamia  alluded  to  was  that  produced  hy  being  con- 
demned in  certain  actions,  as  in  the  (ictio  tutela,  depositi,  pro 
socio,  Sec. 


TiT.  XIV.    DE  REPUCATIONIBUS. 


Interdum  evenit  ut  exceptio,  quie 
prima  facie  justa  videatur,  inique  no- 
ceat.  Quod  cum  acddit,  alia  allega- 
tione  opus  est  a^jnvandi  actoris 
gratia,  qun  replicatio  vocatur,  quia 
per  earn  replicatur  atque  resolvitur 
jus  exoeptionis:  veluti,  cum  pactus 
est  aliquis  cum  debitore  suo  ne  ab  eo 
pecuniam  petat,  deinde  postea  in  con- 
trorium  paoti  sunt,  id  est,  ut  creditori 


Sometimes  an  exception  which  at 
first  sight  seems  just,  is  really  un- 
just In  this  case,  to  place  the  plain- 
tiff in  a  right  position,  it  is  neoessaiy 
there  should  be  another  aUegation 
termed  a  replication,  because  it  un- 
folds and  resolves  the  right  given  by 
the  exception.  For  example,  sup- 
posing a  creditor  has  agreed  with  a 
debtor  not  to  demand  payment,  and 
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petere  liceat  Si  agat  creditor,  et  ez-  then  makes  an  agreement  to  the  eon- 
cipiat  debitor  at  ita  demum  condem-  trary,  that  is,  that  he  may  demand 
netur,  si  non  convenerit  ne  earn  payment;  if,  when  the  creditor  brings 
pecuniam  creditor  petat,  nocet  ei  ex.-  his  action,  the  debtor  nses  the  ezeep- 
ceptio.  Gonyenit  enim  ita:  namque  tion,  alleging  that  he  onght  only  to 
nihilominus  hoc  verum  manet,  licet  be  condemned  if  his  creditor  is  not 
postea  in  contrariom  pacti  sint ;  sed  under  an  agreement  not  to  demand 
qnia  iniqunm  est  creditorem  exdudi,  payment,  this  exception  presents  an 
replicatio  ei  dabitur  ez  posteriore  obstacle  to  the  creditor.  For  it  re- 
pacto  convento.  mains  trae  that  this  agreement  was 

made,  although  a  contrary  agreement 
was  afterwards  made.  But  as  it  would 
be  unjust  to  deprive  the  creditor  of 
his  remedy,  he  will  be  permitted  to 
use  a  replication  founded  on  the  latter 
agreement. 

Gal  iv.  126. 

All  that  has  been  said  on  the  use  and  nature  of  exceptions  is 
applicable  to  replications  which  are  but  exceptions  of  an  excep- 
tion.    (D.  xliv.  1.  22.) 

It  is  to  be  remarked  that  there  could  not  be  an  exceptio  dolt 
mall  to  an  exceptio  dolt  malt.  If  the  plaintiff  had  been  guilty 
of  fraud,  it  could  nojb  strengthen  his  right  of  action  that  the 
defendant  had  also  been  guilty.     (D.  xliv.  4.  4.  13.) 

1.  Bursus  interdum  evenit  ut  re-  *^  1.  The  replication,  in  its  turn,  may, 
plicatio,  quae  prima  facie  justa  est,  at  first  sight,  seem  just,  and  yet  be 
inique  noceat  Quod  cum  accidit,  really  unjust.  In  this  case,  to  aid 
alia  allegatione  opus  est,  a^uvandi  the  defendant,  it  is  necesBary  there 
rei  gratia,  qxue  duplicatio  Tocatur.  •  should  be  a  further  allegation,  termed 

a  dupHcatio, 

Gai.  iv.  127. 

2.  Et  si  rursus  ea  prima  facie  justa  2.  And  if,  again,  the  duplicatio 
videatur,  sed  propter  aliquam  causam  may  seem  just,  but  is  really  unjust, 
actori  inique  noceat,  rursus  alia  aile-  there  is  wanted  to  aid  the  plaintiff  a 
gatione  opus  est,  qua  actor  a^juvetur,  still  ftirther  allegation,  termed  a  tripU- 
qu8B  dicitur  triplicatio.  catio. 

Gai.  iv.  128. 

8.   Quarum  omnium  exceptionum  3.  The  great  diversity  of   afiairs 

usum,  interdum  ulterius  quam  dixi-  has  made  it  requisite  to  cany  stiU 

mus,  varietas  negotiorum  introducit :  farther  the  use  of  these  exceptions, 

quas  omnes  apertius  ez  Digestorum  A  clearer  knowledge  of  them  all  may 

latiore  volumine   facile  est  cognos-  be  obtained  by  reading  the  fuller  work 

cere.  of  the  Digest. 

Gai.  iv.  129. 

4.  Exeeptiones  autem  quibus  de-  4.  The  exceptions  given  for  the 

bitor  defenditur,  plerumque    accom-  protection  of  the  debtor  are  also  for 

modari  solent    etiam   fidejussoribus  the  most  part  given  in  behalf  of  his 

ejus  et  recte ;  quia  quod  ab  iis  petitur,  fidejtasores,  and  righUy  so ;  for  what 

id  ab  ipso  debitore  peti  \idetur,  quia  is  demanded  from  them  is  realty  de- 
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mandati  jndicio  redditnras  est  eis 
quod  ii  pro  eo  solyerint.  Qua  rataone, 
et  si  de  non  petenda  pecunia  pactus 
quis  cum  reo  fuerit,  placuit  perinde 
eQccarreoduin  esse  per  exoeptionem 
pacU  convend  illis  quoque  qui  pro  eo 
obligati  essent,  ao  si  cum  ipsis  pactns 
esse!  ne  ab  eis  ea  pecunia  peteretur. 
Sane  quedam  exceptiones  non  solent 
his  accommodari ;  ecce  enim  debitor, 
si  bonis  suis  cesserit,  et  cum  eo 
creditor  experiatur,  defenditur  per  ex- 
ceptionem  nisi  bonis  cesserit;  sed 
hseo  exceptio  fidejussoribus  non. 
datur,  ideo  scilicet  quia  qui  alios  pro 
debitore  obligat,  hoc  maxime  pro- 
spicit,  ut  cum  facultatibus  lapsus 
fuerit  debitor,  possit  ab  iis  quos  pro 
eo  obligavit»  suum  consequi. 


manded  from  the  debtor,  because  by 
the  actio  mandati  he  will  be  forced  to 
repay  them  what  they  have  paid  for 
him.  Hence,  if  a  creditor  agrees  with 
his  debtor  not  to  demand  payment,  the 
exception  pacti  conventi  may  be  em- 
ployed by  those  who  are  bound  for 
him,  exactly  as  if  the  agreement  not 
to  demand  payment  had  been  made 
with  them  personaUy.  There  are, 
ho^^ever,  some  exceptions  not  allowed 
them ;  for  instance,  if  the  debtor  has 
made  a  cession  of  his  property,  and 
the  creditor  sues  him,  he  may  pro- 
tect himself  by  the  exception  nisi 
bonis  cesserit;  but  this  exception  is 
not  allowed  to  fidejussores»  For,  in 
taking  security  for  the  payment  of  a 
debt,  what  the  creditor  principally 
looks  to  is,  recovering  what  is  owed 
him  from  the  sureties,  in  case  of  the 
insolvency  of  the  principal. 

D.  xliv.  1.19;  D.ii.  14.  82. 

Exceptions  were  divided  into  rei  cohiereniesy  which  affected 
the  right  to  claim,  and  persona  coharentes,  which  only  pro- 
tected the  debtor  himself.  Fidejussors  could  avail  themselves 
of  the  former,  but  not  of  the  latter. 

As  an  instance  of  an  exceptio  coh(Brens  rei  may  be  given  an 
exceptio  doli  malif  or  a  general  pact  not  to  sue.  As  an  in- 
stance of  an  exceptio  coharens  persona  may  be  given  that 
mentioned  in  the  text,  where  the  debtor  was  protected  by  having 
given  up  all  his  property,  or  a  particular  pact  not  to  sue  the 
debtor  personally.  In  such  a  case  as  the  last  the  fidejussors 
would  have  an  actio  mandati  against  the  debtor  for  what  they 
paid  for  him,  and,  therefore,  he  would  get  no  good  by  the  pact, 
except,  perhaps,  that  of  delay ;  and  it  is,  therefore,  not  noticed 
by  Justinian. 


Tit.  XV.    DE  INTEKDICTIS. 


Sequitur  ut  dispiciamus  de  inter- 
dictis,  seu  actionibus  que  pro  his  ex- 
ercentur.  Erant  autem  intordicta 
forme  atqne  coneeptiones  verborum 
quibus  prietor  ant  jubebat  aliquid  fieri, 
aut  fieri  prohibebat:  quod  tunc 
maxime  faciebat,  cum  de  possessione 
aut  quasi  possessione  inter  aliquos 
oontendebatur. 


VTe  have  now  to  treat  of  interdicts 
and  the  actions  which  supply  their 
place.  Interdicts  were  certain  formula» 
by  which  the  prctor  ordered  or  for- 
bad something  to  be  done ;  they  were 
chiefly  employed  in  disputes  as  to 
possession  or  quasi  possession. 
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Gai.  W.  136,  189. 

An  interdict  was  a  decree  or  edict  of  the  praetor  made  in  a 
special  case.  The  prstor  published  a  general  edict  stating  the 
leading  principles  on  which  he  would  act.  But  in  certain  cases 
he  would  make  an  edict  applicable  only  to  particular  persons 
and  particular  things.  Instead,  for  instance,  of  referring  the 
party  applying  to  him  for  relief  to  the  general  rule  of  law  that 
one  man  should  not  be  allowed  to  interfere  with  the  water- 
courses of  another,  he  made  an  edict  that  A  should  not  interfere 
with  the  watercourses  of  B.  According  to  the  circumstances 
of  the  case  such  a  command  might  be  either  positive  or  nega- 
tive; and  though,  as  is  remarked  in  paragr.  1,  the  word  inter- 
dictum  was  considered  to  apply  more  properly  to  a  negative 
command  only,  it  was,  as  a  matter  of  usage,  applied  to  all  such 
special  edicts  indifferently. 

If  the  person  to  whom  the  special  edict  was  addressed  obeyed 
its  directions,  no  further  proceedings  were  necessary ;  if  he  dis- 
obeyed, the  preetor  allowed  an  action  to  be  brought  grounded 
on  the  interdict.  A  sketch  of  the  mode  in  which  the  proceed- 
ings grounded  on  an  interdict  were  conducted  will  be  found  in 
the  notes  to  paragr.  8. 

There  was  always  something  of  a  public  character  in  the 
reasons  which  induced  the  prsetor  to  grant  an  interdict.  He 
adopted  it  as  a  speedy  and  sure  remedy  in  cases  when  danger 
was  threatened  to  objects  which  public  policy  is  especially  in- 
terested to  preserve  uninjured,  such  as  public  roads  and  waters, 
burial-grounds,  or  sacred  places;  and  though  interdicts  were 
granted  where  the  quarrel  was  entirely  between  private  parties, 
it  was  only  when  the  subject  of  dispute  was  such  as  to  render  a 
breach  of  the  pubUc  peace  the  probable  result,  unless  the  matter 
was  set  at  rest  by  the  summary  interposition  of  legal  authority. 
If,  for  instance,  it  was  a  possession  or  quasi-possession  that  was 
disputed,  it  was  feared  that  the  claimant  would  adopt  force  to 
eject  the  actual  occupier,  that  force  would  be  met  by  force,  and 
the  public  peace  be  broken.  This  public  character  attaching  to 
interdicts  would  make  us  naturally  conclude  that  they  were  ori- 
ginally given  to  protect  public,  not  private,  interests.  Nie- 
buhr  (vol.  ii.  149)  and  Savigny  (Possess.  Bk.  iv.  44)  think  that 
in  the  private  occupancy  of  the  ager puhlicus  may  be  seen  an 
interest  so  little  protected  otherwise,  and  calling  so  precisely  for 
some  such  aid  as  the  interdict,  that  it  can  hardly  be  doubted 
that  the  early  use  of  interdicts  was  directed  to  meet  the  exigen» 
cies  of  this  particular  case.  Probably  the  interdicts  were  a  first 
step  to  the  publication  of  edicts,  and  the  praetors  passed  from 
decisions  inter  duos  to  laying  down  more  general  rules.  When 
tlie  praetorian  system  was  fully  established,  the  praetors  still 


LIB.  IV.    TIT.  XV. 


689 


continued  to  give  interdicts  in  cases  where  it  had  been  usual, 
yet  a  character  of  settled  law  was  imposed  upon  the  mode  of 
giving  them  by  the  preetor  announcing  in  his  edict  that  he 
would  grant  a  particular  interdict  under  particular  circum- 
stances. Even  before  the  introduction  of  the  system  of  extra- 
ordinaria  judicial  the  interdicts  had  become,  probably,  less 
frequently  used,  there  being  a  tendency  to  go  direct  to  the  action 
grounded  on  them,  and  to  do  away  with  the  interdict  as  a  preli- 
minary step. 

Interdicts  were  wholly  based  on  the  prsetorian  authority.  In 
the  time  of  Justinian  persons  who  under  the  praetorian  system 
would  have  applied  for  an  interdict,  brought  an  action.  In 
conducting  this  action,  the  magistrate  would  be  greatly  guided 
by  the  old  law  relating  to  interdicts,  but  otherwise,  the  subject 
of  interdicts  was  one  with  which  the  law  of  the  Lower  Empire 
had  very  little  to  do. 


1.  Samma  antem  divisio  interdio- 
toram  hec  est,  quod  ant  prohibitoria 
rant,  aut  resdtntoria,  aut  exhibitoria. 
Prohibitoria  sunt,  quibus  vetat  aliqnid 
fieri,  yelnti  vim  sine  vitio  possidenti, 
▼el  mortuum  inferenti  quo  ei  jus  erat 
inferendi,  Tel  in  loco  sacro  ledificari, 
vel  in  flumine  publico  ripave  ejus 
aliquid  fieri  quo  pejus  navigetur. 
Bestitutoria  sunt,  quibus  restitui  ali- 
quid jubet,  Teluti  bonorum  possessori 
possessionem  eorum  qusa  qnis  pro 
herede  aut  pro  possessore  possidet  ex 
ea  hereditate,  aut  cum  jubet  ei  qui  vi 
possessione  fundi  dejectus  sit,  restitui 
possessionem.  Exhibititoria  sunt  per 
que  jubet  exhiberi,  veluti  enm  ctgus 
de  libertate  agitur,  aut  libertum  cui 
patronus  operas  indicereTelit,  aut  pa- 
rent! liberos  qui  in  potestate  ejus 
sunt.  Sunt  tamen  qui  putant  proprie 
interdicta  ea  vocari  qua  prohibitoria 
sunt  quia  interdicere  est  denuntiare 
et  prohibere;  resiitutoria  autem  et 
exhibitoria  proprie  decreta  vooari: 
Bed  tamen  obtinuit  omnia  interdicta 
appeUari,  quia  inter  duos  dicuntur. 


1.  The  principal  division  of  inter- 
dicts is,  that  they  are  prohibitory, 
restitutoiy,  or  exhibitoiy.  Prohibitory 
interdicts  are  those  by  which  the 
prsetor  forbids  something  to  be  done, 
as,  for  example,  to  use  force  against 
a  person  in  lawful  possession,  or 
against  one  who  carries  a  dead  body 
to  a  spot  where  he  has  a  right  to- 
cany  it,  or  to  build  on  a  sacred  place, 
or  to  do  anything  in  a  public  river,  or 
on  its  bank,  which  may  impede  the 
navigation.  Bestitutory  interdicts  are 
those  by  which  the  prsetor  orders 
something  to  be  restored,  as,  for  in- 
stance, when  he  orders  to  be  restored 
to  the  possessor  the  possession  of  the 
goods  of  an  inheritance  possessed  by 
another  as  heir  or  as  possessor,  or 
when  he  orders  the  possession  of 
land  to  be  restored  to  the  person  who 
has  been  violently  expelled  from  it. 
Exhibitory  interdicts  are  those  by 
which  the  praetor  orders  to  exhibit; 
for  instance,  to  exhibit  the  person 
whose  freedom  is  being  questioned, 
or  the  freedman  whose  services  are 
claimed  by  the  patron,  or  to  exhibit 
to  the  father  the  children  in  his 
power.  Some,  however,  think  that 
the  term  interdict  ought,  strictly 
speaking,  to  be  applied  to  those  which 
are  prohibitory,  because  interdicere 
means  *to  denounce,  to  prohibit,' 
while  those  that  are  restitutoiy,  or 
exhibitoty,  ought  to  be  called  decreta^ 
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But  usage  has  applied  the  word  inter- 
dict to  all  alike,  as  thej  are  all  givea 
between  two  parties. 

Gal  iv.  139,  140.  U^,  144;  D.  xliii.  1,  2.  1. 

The  formula  of  many  of  the  interdicts  most  ordinarily  in  use 
is  preserved  to  us  in  the  Digest  It  would  take  up  too  much 
space  to  give  many  of  these  at  length.  One  or  two  examples 
of  each  kind  must  suffice. 

The  formula  of  the  prohibitory  interdict  generally  ended  with 
the  words  veto  or  vimjleri  veto.  That  forbidding  nuisances  in 
public  ways  ran  thus : — 

In  via  publicaitinereve  publico  facere,  hnmittere  quid,  quo 
ea  via  idve  iter  deter ius  fiat,  veto  (D.  xliii.  8.  2.  20). 

That  forbidding  interruption  in  tlie  use  of  a  burial-ground 
ran  thus : — 

Quo  quave  illi  (the  person  protected),  inferre  invito  te  (the 
person  against  whom  the  Interdict  was  granted),  jus  est,  quo- 
minus  illi  eo  eave  mortuum  inferre  et  ihi  sepelire  liceat,  vim 
fieri  veto.  (D.  xi.  8.  1.)  Other  prohibitory  interdicts  may  be 
found  relating  to  sacred  places  (D.  xi.  8.  1),  tombs  (D.  xi.  8. 
1),  public  places  (D.  xliii.  8.  2.  20),  navigation  (D.  xliii.  12. 1.) 

Restitutory  interdicts  ran  as,  for  example,  thus : — 

Quod  in  Jlumine  publico  ripave  ejus  factum,  sive  quid  in 
fiumen  ripamve  ejus  immissum  habes,  si  ob  id  aliter  aqua 
fluit,  atque  utipriore  testate fluxit,  restituas,  (D.  xUii.  13. 11.) 

Of  exhibitory  interdicts  we  may  take  as  a  specimen  that  de 
libero  homine  exhibendo,  granted  to  make  any  one  who  had  a 
freeman  in  his  custody  produce  him ;  and  thus  render  it  impos- 
sible that  he  should  be  illegally  retained  in  his  custody.  It  ran 
thus: — 

Quern  liberum  dole  mala  retineas,  exhibeas.  (D.  xliii. 
29.  1.) 

2.  Seqnens  divisio  interdictorum  2.  The  second  division  of  inter- 
hfiBG  est,  quod  queedam  adipisoendsa  diets  is  that  they  are  given  some  to 
possessionis  causa  comparata  sunt,  acquire,  some  to  retain,  and  others  to 
qusdam  retinend»,  qusedam  recupe-  recover  possession. 

randn. 

Gai.  iv.  143. 

3.  AdipiscendsB  possessionis  causa  3.  To  acquire  possession  an  inter- 
interdictum  accommodatur  bonorum  diet  is  given  to  the  honorum  possessor^ 
possessor!,  quod  appellatur  quorum  termed  Quorum  bononant  of  which  the 
bonorum.  Ejusque  vis  et  potestas  effect  is  to  compel  the  person  pos- 
hsec  est,  ut  quod  ex  iis  bonis  quisque  sessing,  as  heir  or  possessor,  any  of 
quorum  possessio  alicui  data  est,  pro  the  goods  of  which  the  possession  is 
herede  aut  pro  possessore  possideat,  given,  to  make  restitution  to  the  bo- 
ld ei  cui  bonorum  possessio  data  est  norum  possessor.  A  person  is  said  to 
restituere  debeat.  Pro  herede  autem  possess  as  heir,  who  thinks  himself  to 
possidere  videtur,  qui  putat  se  here-  be  heir,  and  as  possessor,  who,  without 
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dem  esse ;  pro  possessore  is  possidet,  any  right,  and  knowing  that  it  does 

qni  nnllo  jure  rem  hereditariam  Tel  not  helong  to  him,  possesses  a  part 

etiam  totam  hereditatem,  sciens  ad  se  or  the  whole  of  an  inheritance.    It 

non  pertinere,  possidet.    Ideo  autem  is  said  of  this  interdict,  that  it  is 

adipisoendffi  possessionis  vocatur  in-  given  to  acquire  possession,  hecause 

terdictum,  quia  ei  tantam  utile  est  it  is  only  available  for  a  person  who 

qui  nunc  primum  oonator  adipisci  rei  wishes  to  gain,  for  the  first  time,  pos- 

possessionem :  itaque  si  quis  adeptus  session  of  a  thing.    If,  then,  a  per- 

possessionem  amiserit  earn,  hoc  in-  son  who  has  gained  possession  loses 

terdictum  ei  inutile  est    Interdictum  it,  he  cannot  avail  himself  of  this  in- 

quoque  quod  appellatur  Salvianum,  t^rdict     There  is,  too,  another  in- 

adipiscend»  possessionis  causa  com-  terdict  given  to  acquire  possession, 

paratum  est,  eoque  udtur  dominus  viz.    the   intenUcium   Salvianum,  to 

fundi  de  rebus  coloni,  quas  is  pro  which  an  owner  of  land  has  recourse 

mercedibns  fundi  pignori  fiituras  pe-  to  enforce  his  rights  over  the  things 

pigisset.  belonging  to  the  farmer,  which  the 

farmer  has  pledged  as  a  seeurity  for 

his  rent. 

Gai.  iv.  144. 147. 

The  interdict  Quorum  bonorum  ran  thus : — 

Quorum  bonorum  ex  edicto  meo  illi  possessio  data  est,  quod 
de  his  bonis  pro  Jierede  aut  pro  possessore  possides,  posside- 
resve  vi  nihil  usucaptum  esset,  quod  quidem  dolo  fecisti  ut 
desineres  possidere,  id  illi  restituas.  (D.  xliii.  2.)  Although 
the  interdict  was  only  given  when  the  bonorum  possessor  had 
never  before  had  possession,  yet  it  was  said  to  be  a  restitutory 
one,  and  the  word  restituas  appears  in  its  terms.  Restituas, 
therefore,  must  be  used  in  a  wide  sense,  as  meaning  ''  to  give 
up,"  not  "  to  give  back." 

The  use  of  this  interdict  was  to  give  the  possession  to  those 
whom  the  praetor  treated  as  having  a  right  to  the  inheritance, 
but  who  had  not  a  right  recognised  by  the  civil  law.  Not  being 
heirs,  properly  so  called,  they  could  not  bring  a  real  action  for 
the  inheritance.     (See  Bk.  iii.  Tit  9.) 

We  must  not  confound  the  interdictum  Salvianum  with  the 
actio  Serviana  (see  Tit.  6.  7),  but  it  was  probably  only  a  step 
to  that  action  and  may  have  fallen  into  disuse  when  the  actio 
Serviana  was  established  as  a  means  of  redress  for  the  creditor. 
The  interdictum  Salvianum  was  not  given  to  every  mortgage 
creditor,  but  only  to  the  owner  of  a  rural  estate,  as  a  means 
of  getting  possession  of  the  goods  of  the  occupier  of  the  estate 
which  had  been  pledged  for  the  rent.  Probably  the  interdict 
was  granted  even  if  the  goods  had  passed  into  the  hands  of  a 
third  party.     (D.  xliii.  33.  1.  but  see  0.  viii.  9.  1.) 

4.  Ketinendffi   possessionis'  causa  4.  To  retain  possession  there  are 

coroporata  sunt  interdicta  uti  possi*  given  the  interdicts  vti  posndetia  and 

detis  et  utrubi,  cum  ab  utraque  parte  lUruH,  when,  in  a  dispute  as  to  the 

de  proprietate  alic^jus  rei  controver-  ownership  of  a  thing,  a  dispute  first 

sift  sit,  et  ante  qnieritur  nter  ex  liti-  rises  which  of  the  parties  ought  to 
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gatoribtiB  possidere,  et  nter  petere 
debeat:  namqae,  nisi  ante  explora- 
tum  faerit  ntrius  eonim  possessio  sit, 
non  potest  petitoria  actio  institui, 
quia  et  civilis  et  naturalis  ratio  fadt 
ut  alius  poesideat,  alius  a  poasidente 
petat  Et  quia  longe  commodius  est 
possidere  potius  quam  petere,  ideo 
plerumque  et  fere  semper  ingens  ex- 
istit  contentio  de  ipsa  possessione. 
Oommodum  antem  possidendi  in  eo 
est,  quod  etiamsi  ejus  res  non  sit  qui 
possidet,  si  modo  actor  non  potuerit 
Buam  esse  probare,  remanet  suo  loco 
possessio:  propter  quam  causam, 
cum  obscura  sunt  utriusque  jura, 
contra  petitorem  judicari  solet.  Sed 
interdicto  quidem  uti  possidetis  de 
fundi  vel  eedium  possessione  conten- 
ditur,  utrubi  vero  interdicto  de  rerum 
mobilium  possessione.  Quorum  vis 
ac  potestas  plurimam  inter  se  diffe- 
rentiam  apud  yeteres  habebat:  nam 
uti  possidetis  interdicto  is  vincebat, 
qui  interdicti  tempore  possidebat  si 
modo  nee  vi  nee  clam  nee  precario 
nactus  Aierat  ab  adversario  posses- 
sionem, etiamsi  alium  yi  expulerat, 
aut  clam  arripuerat  alienam  posses- 
sionem, aut  precario  rogayerat  ali- 
quem  ut  sibi  possidere  liceret ;  utrubi 
yero  interdicto  is  yincebat,  qui  ma- 
jore  parte  ejus  anni  nee  yi  nee  clam 
nee  precario  ab  adyersario  posside- 
bat Hodie  tamen  aliter  obseryatur ; 
nam  utriusque  interdicti  potestas 
(quantum  ad  possessionem  pertinet) 
exsBquata  est:  ut  ille  yincat  et  in  re 
soli  et  in  re  mobili,  qui  possessionem 
nee  yi  nee  clam  nee  precario  ab  adver- 
sario litis  contestate  tempore  detinet. 


be  possessor  and  which  plaintiff. 
For,  unless  it  is  first  determined  to 
which  the  possession  belongs,  it  is 
impossible  to  shape  the  real  action, 
as  law  and  reason  both  require  that 
one  party  should  possess,  and  the 
other  bring  his  claim  against  him. 
And  as  it  is  much  more  adyantageous 
to  possess  than  to  claim  the  thing, 
there  is  generally  a  keen  dispute  a3 
to  the  right  to  possess.  The  advan- 
tage of  possession  consists  in  this, 
that  eyen  if  the  thing  does  not  really 
belong  to  the  possessor,  yet,  if  the 
plaintiff  does  not  proye  himself  to  be 
the  owner,  the  possessor  still  remains 
in  possession,  and,  therefore,  when 
the  rights  of  the  parties  are  doubt- 
Ail,  it  is  customaxy  to  decide  against 
the  claimant.  The  interdict  vti  pot- 
tideiU  applies  to  the  possession  of 
land  and  buildings,  the  interdict 
vtrubi  to  that  of  moyeables.  There 
were  among  the  ancients  great  dif- 
ferences in  their  effects ;  for,  in  the 
interdict  uti  po$sidetiSy  he  preyailed 
who  was  in  possession  at  the  time  of 
the  interdict,  provided  that  he  had 
not  acquired  possession  from  his  ad- 
versary by  force,  or  clandestinely,  or 
as  a  concession ;  but  it  made  no  dif- 
ference if  he  had  acquired  it  horn 
any  one  else,  by  forcibly  expelling 
him,  secretly  depriving  him  of  pos- 
session, or  obtaining  from  him  pos- 
session as  a  concession.  In  the  in- 
terdict v/ruM,  on  the  contraiy,  he 
prevailed,  who,  during  the  greater 
part  of  the  preceding  year  had  had 
the  possession  without  having  ob 
tained  it  as  against  his  adversary  by 
force,  clandestinely,  or  as  a  conces- 
sion. At  the  present  day  it  is  differ- 
ent, for  the  two  interdicts  have  the 
same  effect  as  regards  possession,  so 
that  whether  the  thing  claimed  is  an 
immoveable  or  a  moveable,  he  pre- 
vails, who,  at  the  time  of  the  lUU 
contetiatio  is  in  possession,  without 
having  obtained  it  as  against  his  ad. 
versaiy  by  force,  clandestinely,  or  as 
a  concession. 

Gai.  iv.  148-150 ;  D.  vi.  1.  24;  D.  xliii.  17. 1 ;  D.  xliii.  31 ;  C.  iv.  19.  2. 

The  interdict  uti  possidetis  ran  thus : — 

Uti  eas  ades,  quihus  de  agitur,  nee  vi,  nee  elam,  nee  pre- 
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cario  alter  ah  altera  possidetis ^  quominus  ita  possideatis  vim 
fieri  veto.     (D.  xliii.  17.  1.) 

It  was  granted  to  defend  the  possession  of  all  immoveables^ 
except  cloaca,  which  were  expressly  excepted  by  the  prstor  s 
edict.  The  word  ades  in  the  text  of  the  interdict  is  only  an 
example. 

By  possessing  precario  is  meant  possessing  by  having  ex- 
torted possession  by  prayer  and  entreaties.  When  the  person 
from  whom  the  possession  had  been  extorted  wished  to  do  so, 
he  could  always  resume  it ;  and  hence  the  word  precarius 
came  to  mean  uncertain. 

The  words  alter  ab  altero  are  inserted,  because  it  would  be 
no  ground  for  disturbing  the  possession  that  it  had  been  ob- 
tained vi,  clam,  or  precario,  unless  it  had  been  so  obtained 
from  the  other  litigant  party. 

It  was  necessary  that  application  should  be  made  for  this  in- 
terdict within  a  year  after  the  security  of  the  possession  had 
been  threatened.  (D.  xliii.  17.  1.)  It  did  not  signify  how  it 
had  been  threatened.  The  text  only  refers  to  the  case  of  an  ac- 
tion being  brought  to  dispute  it,  but  the  interdict  would  be 
granted  in  whatever  way  the  possession  had  been  attacked. 

The  interdict  utrubi  ran  thus : — 

Utruhi  hie  homo  quo  de  agitur  majore  parte  hujusoe  anni 
fuit,  quominus  is  eum  ducat,  vim  fieri  veto,     (D.  xliii.  81.) 

The  example  is  taken  from  the  case  of  the  disputed  posses- 
sion of  a  slave,  but  the  interdict  applied  to  the  case  of  all 
moveables.  In  the  older  law,  this  interdict  was  considered 
one  retinendcB  possessionis,  although,  as  it  was  granted  to  the 
person  who  had  possessed  during  the  greater  part  of  the  pre- 
ceding year,  it  might  happen  that  it  was  granted  to  a  person 
who  had  not  the  possession  at  the  exact  time  it  was  granted. 
He  was,  however,  considered  the  possessor  by  a  legal  fiction, 
although  not  actually  so. 

6.  Possidere  aatem  Tidetnr  qttisque,  5.  A  person  is  oonsidered  to  pos> 

non  solum  si  ipse  possideat,  sed  et  si  sess  not  only  when  he  is  himself  in 

ejus  nomine  aliqois  in  possessione  possession,  but  also  if  any  one  is  in 

sit,  licet  is  ejus  juri  subjectus  non  sit,  possession  in  his  name,  although  not 

qualis  est  colonus  et  inquilinus.    Per  a  person  in  his  power,  as  the  tenant 

eos  quoque   apud   qnos    deposuerit  of  a  farm  or  building.    He  may  also 

quis,  aut  quibus  commodaverit,  ipse  possess  through  a  depositary  or  a 

possidere  videtur ;  et  boo  est  quod  borrower,  and  this  it  is  that  is  meant 

didtur,  retinere  possessionem  posse  by  saying,  that  a  person  may  retain 

aliquem  per  quemlibet  qui  ejus  no-  possession  by  any  other  who  pos- 

mine  sit  in  possessione.    Quinetiam  sesses  in  his  name.    Moreover,  it  is 

animo  quoque  retineri  possessionem  held  that  possession  may  be  retained 

placet,  id  est,  ut  quamvis  neque  ipse  by  mere  intention  only,  that  is,  that 

sit  in  possessione,  neque  ^us  nomine  although  he  is  not  in  possession  him- 

aliiis,  tamen  si  non  derelinquend»  self^  nor  is  any  one  else  in  his  name, 

QQ 
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possessionis  animo,  sed  postea  rerer- 
sums  inde  discesserit,  retinere  pos- 
sessionem videatur.  Adipisci  yero 
possessionem  per  quos  aliquis  potest, 
secnndo  libro  exposuimus;  neo  uUa 
dubitatio  est  qoin  animo  solo  adipisci 
possessionem  nemo  potest. 


yet,  if  it  is  not  with  any  intention  of 
abandoning  the  thing,  but  of  return- 
ing again  to  it,  that  he  has  placed 
himself  at  a  distance  from  it,  he  is 
considered  still  to  retain  the  posses- 
sion. Through  whom  possession 
may  be  acquired,  we  have  already 
explained  in  the  Second  Book.  But 
it  roost  certainly  can  never  be  ac- 
quired by  mere  intention  only. 

Gai.  iv.  168. 

The  person  actually  in  possession,  in  the  case  mentioned  in 
the  text,  viz.  the  colonus  or  inquilinus,  would  have  no  right 
to  any  interdicts  to  protect  the  possession,  because  he  did  not 
possess  animo  domini.     (See  Bk.  ii.  Tit.  1.) 

6.  Recuperandse  possessionis  causa 
solet  interdici,  si  quia  ex  possessione 
fundi  vel  ledium  vi  dejectus  fuerit; 


6.  To  recover  possession  an  inter- 
dict is  given  in  case  any  one  has 
been  expelled  by  violence  from  the 
possession  of  land  or  a  building.  He 
has  then  given  him  the  interdict  unde 
vi,  by  which  he  who  has  expelled 
him  is  forced  to  restore  to  him  the 
possession,  although  the  person  to 
whom  the  interdict  is  given  has  him- 
self taken  by  force,  clandestinely,  or 
as  a  concession,  the  possession  from 
the  person  who  has  expelled  him. 
But,  as  we  have  said  above,  the  im- 
perial constitutions  provide  that  if 
any  one  seizes  on  a  thing  by  violence, 
he  shall  lose  the  ownership  of  it,  if 
it  is  a  part  of  his  own  goods,  and 
if  it  belongs  to  another,  he  shall 
not  only  restore  it,  but,  in  addition, 
pay  to  the  person  who  has  sustained 
the  iivjury,  the  amount  at  which  the 
thing  is  estimated.  Moreover,  a  per- 
son who  has  expelled  by  violence  an- 
other from  his  possession,  is  liable 
under  the  lex  Julia  for  private  or  for 
public  violence ;  for  private  violence, 
if  his  violence  was  exercised  without 
the  use  of  arms ;  for  public  violence, 
if  the  expulsion  from  possession  was 
made  by  armed  force.  Under  the 
term  arras  are  included  not  only 
shields,  swords,  and  helmets,  but 
sticks  and  stones. 

Gai.  iv.  154,  155  ;  D.  xlviii.  7;  D.  1. 16.  41 ;  C.  viii.  4.  7. 

The  interdict  unde  vi  ran  thus : — 

Unde  tu  ilium  vi  dejecisti,  aut  familia  tua  defecii,  de  eo, 
quaque  ills  tunc  ibi  habuit,  tantummodo  intra  annum,  post 


nam  ei  proponitur  interdictum  unde 
vi,  per  quod  is  qui  dejecit,  cogitur  ei 
restituere  possessionem,  licet  is  ab 
eo  qui  dejecit  vi  vel  clam  vel  pre- 
cario  possidebat.  Sed  ex  constitu- 
tionibus  sacris,  ut  supra  diximus,  si 
quis  rem  per  vim  occupaverit,  si  qui- 
dem  in  bonis  ejus  est,  dominio  ejus 
privatur;  si  aliena,  post  ejus  resti- 
tutionem  etiam  sestimationem  rei 
dare  vim  passo  compellitur.  Qui 
antem  aliquem  de  possessione  per 
vim  dejecerit,  tenetur  lege  Julia  de 
vi  privata,  aut  de  vi  publica :  sed  de 
vi  privata,  si  sine  armis  vim  fecerit; 
sin  autem  cum  armis  eum  de  pos- 
sessione expulerit,  de  vi  publics. 
Armorum  autem  appellatione  non 
solum  scuta  et  gladios  et  galeas  sig- 
nificari  intelligimus,  sed  et  fustes  et 
lapides. 
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annum  de  eo  quod  ad  eum  qui  vi  dejecit  pervenit^  judicium 
dabo,   (D.xliii.  16.  1.) 

Formerly  a  distinction  was  made  in  grandDg  this  interdict, 
according  to  the  degree  of  violence  used.  If  it  had  been  ordi- 
nary violence  {vis  quotidiana),  the  interdict  was  only  granted 
if  the  possession  had  not  been  obtained  vi,  clam,  or  precario, 
with  respect  to  the  adversary  (Gai.  iv.  144);  but  iivis  armata 
had  been  employed,  the  interdict  was  granted  in  all  cases. 
This  difference  had  ceased  long  before  the  time  of  Justinian, 
and  apparently  before  the  time  when  the  interdict  assumed  the 
shape  in  which  we  now  find  it  in  the  Digest. 

The  interdict  unde  vi  only  applied  to  immoveables  until  the 
constitution  of  Yalentinian  Theodosius  and  Arcadian,  alluded  to 
in  the  text,  which  applied  to  moveables  as  well  as  to  immoveables. 
(C.  viii.  4.  7.) 

The  lex  Julia  de  vi  is  treated  of  in  Tit.  18.  8. 

7.  Tertia  divisio  interdictorum  hseo  7.  The  third  diTision  of  interdicts 

est,    quod    aat    simplicia  sunt,   aut  is,  that  they  are  either   simple  or 

dnpUda.     Simplicia  sunt,  Yeluti  in  double.      Those  are  simple  in  which 

quibus   alter  actor,  alter   reus    est,  one  person  is  plaintiff  and  the  other 

qualia  sunt  omnia  restitutoria  aut  ex-  defendant,  as  is  the  case  in  all  that 

hibitoria :  namque  actor  est,  qui  de-  are  restitutory  or  exhibitoiy.    For  he 

Biderat  aut  exhiberi  aut  restitui,  reus  is   the   plaintiff  who  wishes  that  a 

est  is  a  quo  desideratur  ut  restituat  thing  shall  be  exhibited  or  restored, 

autexhibeat.  Prohibitoriorum  autem  and  he  is  defendant   against   whom 

interdictorum  alia  simplicia  sunt,  alia  the  claim    is  made.      But  of  pro- 

duplicia:  simplicia  sunt,  veluti  cum  hibitory  interdicts  some  are  simple, 

prohibet  pnetor  in  loco  sacro  vel  in  some  double :  simple,  as  for  instance, 

flumine  publico  xipave  ejus  aliquid  when  the  preetor  forbids  anything  to 

fieri;   nam  actor  est  qui  desiderat  be  done  in  a  sacred  place,  or  in  a 

ne  quid  fiat,  reus  est  qui  aliquid  fa-  public  river,  or  on  its  banks ;  for  he 

cere  conatur.    Duplicia  sunt,  veluti  is  plaintiff  who  wishes  that  the  thing 

uti  possidetis  interdictum  et  utrubi ;  should  not  be  done,  and  he  is  de- 

ideo  autem  duplicia  vocantur,  quia  fendant  who  wishes  to  do  it :  double, 

par  utriusque  litigatoris  in  his  con-  as  in  the  case  of  the  interdicts  uli  pot- 

ditio    est,    nee    qnisquam    prscipue  sideiia,  and  utrubi;  and  these  inter- 

reus  vel  actor  intelligitur,  sed  unus-  diets  are  called  double,  because  in 

quisque  tarn  rei  quam  actoiis  partes  them  the  position  of  each  party  is 

sustinet.  equal,  for  neitlier  ean  be  said  to  be 

properly  plaintiff  or  defendant,  but 
each  is  at  once  plamtiff  and  de- 
fendant 

Gai.  3V.  156-160. 

Duplicia  sunt,  veluti  uti  possidetis  interdictum  et  utrubi. 
These  interdicts  here  and  in  Gaius  (Gai.  iv.  160)  are,  seemingly, 
only  adduced  as  examples,  but  we  know  of  no  others  having  the 
same  character. 

8.  De  ordine   et  vetere   exitu  in-  8.  Of  the  process  and  effect  of  in- 

terdictorom  supervacuum  est  hodie      terdicis  in  former  times  it  would  be 

QQ  2 
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dicere ;  nam  quotiea  extra  ordinem  now  superflaoos  to  speak.  For  when- 
jas  didtnr  (qualia  sunt  hodie  omnia  ever  the  jurisdiction  is  extraordinary, 
judioia),  non  est  necesse  reddi  in-  as  is  tfae  case  now  in  all  actions, 
terdictum  ;  sed  perinde  judicatur  sine  there  is  no  necessity  for  an  inter- 
interdictis,  ac  si  utilis  actio  ex  causa  diet ;  for  judgment  is  given  without 
interdict!  reddita  fuisset.  interdicts,  exactly  as  if  a  titUU  actio 

had  heen  given  in  pursuance  of  an 

interdict. 

C.  viii.  1.  8. 

From  the  Institutes  of  Gaius,  we  gather  a  general  notion  of 
the  manner  in  which  the  proceedings  on  an  interdict  were  con- 
ducted. But  the  text  of  Gaius  is,  in  this  part,  very  imperfect 
and  difficult  to  understand,  and  as  the  whole  process  was  obso- 
lete in  the  time  of  Justinian,  a  very  short  sketch  of  the  proceed- 
ings must  suffice  here. 

The  parties  were  made  to  appear  in  Jure  exactly  in  the  same 
way  when  an  interdict  was  to  be  applied  for  as  when  an  action 
was  to  be  brought.  The  praetor  heard  the  statement  of  the 
party  who  made  the  application,  and  if  the  adversary  confessed 
the  truth  of  the  statement,  or  the  facts  were  manifest,  the  preetor 
announced  his  decree  at  once,  and  had  it  executed,  if  necessary, 
by  the  strong  arm  of  the  law  (manu  militari).  If  the  merits 
of  the  case  were  doubtful,  or  the  defendant  refiised  to  obey,  the 
praetor  gave  an  action  based  upon  the  interdict,  that  is,  the 
intentio  of  the  formula  was  the  language  of  the  interdict  put  as 
a  hypothetical  case.  The  interdict  would  run, — Hoc  vel  illud 
te  facere  veto;  the  intentio,  Si  hoc  vel  illud  A,  A,  fecerit 
{condemna,  &c.).  The  parties  bound  themselves  by  a  sponsio 
and  restipulatio  in  a  penal  sum,  which  the  defendant  was  to 
pay  if  he  had  violated  the  terms  of  the  interdict,  and  to  receive 
if  he  had  not.  But  this  practice,  which  was  always  adopted 
when  the  interdict  was  prohibitory,  was  probably  gradually 
abandoned  when  the  interdict  was  restitutory  or  exhibitory;  and 
in  these  cases,  in  order  to  compel  the  actual  performance  of  the 
act  ordered  by  the  praetor,  an  action  was  given  with  a  formula 
arbitraria,  so  that  the  Judex  might  issue  a  preparatory  order 
to  the  defendant,  and  if  it  was  not  complied  with,  might  make 
him  pay  the  amount  of  all  damage  sustained  {quanti  ea  res 
erit).     (Gai.  iv.  161,  and  foil.) 


TiT.  XVI.    DE  PCENA  TEMERE  LITIGANTIUM. 

Nunc  admonendi  sumus,  magnam  We  may  here  ohserve,  that  the  au- 

ouram   egisse  eos  qui  jura  sustine-  thors  and  preservers  of  our  law  have 

bant,  ne  facile  homines  ad  litigandum  always  sought  most  anxiously  to  fain- 

procederant,  quod  et  nobis  studio  est ;  der  men  from  engaging  too  recklessly 
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idqne  eo  mazime  fieri  potest,  quod  in  law-stdts,  and  it  is  what  we  onr* 
temeritas  tarn  agentium  qaam  eorum  selves  desire  also.  And  the  best 
cum  quihus  ageretur,  modo  peca-  method  of  succeeding  in  it  is,  to  re- 
niaria  prnna,  modo  jurisjurandi  re-  press  the  rashness  alike  of  plaintifi^ 
ligione,  modo  infamisB  metu  coeroe-  and  of  defendants,  sometimes  by  a 
tur.  pecuniary  penalty,  sometimes  by  the 

sacred  tie  of  an  oath,  sometimes  by 
the  fear  of  infamy. 

Gai.  iv.  174,  and  foil. 

In  the  days  of  Gaius,  the  means  of  punishing  persons  who 
recklessly  brought  or  defended  a  suit  were  more  numerous. 
First,  there  was  the  action  of  calumny,  the  word  calumnia  mean- 
ing in  Roman  law  the  offence  committed  by  a  man  who,  in  the 
language  of  Gaius,  intelligit  non  recte  se  agere  Bed  vexandi 
adversarii  gratia  actionem  instituit,  (Gai.  iv.  174.)  This 
action  might  also  be  brought  against  the  defendant  for  impro- 
perly defending  an  action.  Secondly,  by  a  ffponsio  and  resti' 
pulatio,  each  party  could  make  the  other  liable  to  forfeit  a 
fixed  sum  in  case  the  sentence  was  against  him.  Thirdly,  there 
was  also  the  oath,  which  was  retained  by  Justinian,  with  this 
difference — previously  to  the  time  of  Justinian,  either  party 
might,  but  neither  need  necessarily,  challenge  his  adversary  to 
swear  that  he  had  good  grounds  for  bringing  or  defending  the 
action ;  but  if  he  adopted  this  course,  and  his  adversary  ac- 
cepted the  challenge,  he  thereby  abandoned  the  power  of  bring- 
ing an  action  to  punish  his  adversary  for  reckless  litigation. 
(Gai.  iv.  179.)  Justinian  made  the  oath  a  necessary  prelimi- 
nary to  bringing  or  defending  the  action.  (0.  ii.  6.  9.  2.) 
Further,  as  in  the  time  of  Justinian^  rashly  defending  certain, 
actions  subjected  the  defendant  to  a  pecuniary  loss,  and  rashly 
defending  certain  others,  to  infamy.  And,  lastly,  the  defendant 
could,  in  particular  cases,  bring  against  the  plaintiff  a  contrary 
action,  conirarium  judicium  ;  and  the  plaintiff,  in  these  cases, 
was  liable  to  pay  a  tenth  part  of  the  sum  demanded,  even 
though  he  had  not  actually  brought  the  action  from  any  bad 
motive. 

1.  Ecce  enim  jusjurandum  omni-  1.  And  first,  under  our  constitn- 

bus   qui   conveniuntur,  ex  constitu-  tion,  an  oath  is   administered  to  all 

tione  nostra  defertur ;  nam  reus  non  defendants.     And  the   defendant  is 

aliter  suis  allegationibus  utitur,  nisi  not   admitted  to   state  his    defence 

prius  juraverit  quod  pUtans  sese  bona  until  he  has   sworn  that  it  is  from 

instantia  uti  ad  contradicendum  per-  a  persuasion  of  the  goodness  of  his 

yenit.     At    adversus    inflciantes    ex  own  cause  that  he  resists  the  demand 

quibusdam    causis    dupli    vel    tripli  of  the  plaintiff.    In  many  cases  the 

actio  constituitur,   veluti   si    damni  action  is  raised  so  as  to  be  for  the 

iojurioe  aut  legatorum  locis  venera-  double  or  treble  value  against  those 

bilibus    relictorum    nomine    agetur.  who  deny ;  for  instance,  in  the  case*of 

Statim  autem  ab  initio  pluris  qnam  wrongful  damage,  or  of  legacies  left 
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simpU  est  aotio,  Telati  furti  monifesti 
qnadnipU,  neo  maniresti  dupli ;  nam 
ex  his  causis  et  allis  quibusdam,  sive 
quia  neget  sive  fateatur,  pluris  quam 
siinpli  est  acUo.  Item  actoris  quoque 
calumnia  coercetur,  nam  eliam  actor 
pro  oalumnia  jurare  cogitur  ex  nos- 
tra constitutione ;  utriusque  etiam 
partis  advocati  jusjurandum  sabeunt, 
quod  alia  nostra  constitutione  com- 
prehensum  est.  Hsec  autem  omnia 
pro  veteris  calumnia  actione  intro- 
ducta  sunt,  quse  in  desuetudinem 
abiit,  quia  in  partem  decimam  litis 
actores  mulctabat,  quod  numquam 
factum  esse  invenimus :  sed  pro  his 
introductum  est  et  priefatum  jusju- 
randum, et  ut  improbus  litigator  et 
damnum  et  impensas  litis  inferre 
adversario  suo  cogatur. 


to  holy  places.  There  are  other 
cases,  in  which,  from  the  beginning, 
the  action  is  more  than  for  the  sin- 
gle value,  as,  for  instance,  the  action 
furti  manifesli  for  the  quadruple,  and 
furti  nee  manifesti  for  the  double.  In 
these  cases  and  in  some  others,  whe- 
ther the  defendant  denies  or  con- 
fesses, the  action  is  for  more  than  the 
single  value.  The  litigiousness  of 
the  plaindff  is  also  restrained,  for 
he  is  obliged  by  our  constitution  to 
take  the  oath  de  calumnia.  The  ad- 
vocates, also,  of  each  party  take  an 
oath  prescribed  by  another  of  our 
constitutions.  All  these  formalities 
have  been  introduced  to  replace  the 
old  action  calumnia,  which  is  fallen 
into  disuse,  for  it  subjected  the 
plaintiff  to  a  fine  of  the  tenth  of  the 
value  of  the  thing  in  dispute;  but 
we  have  never  known  this  penalty 
enforced.  In  its  stead,  there  has,  in 
the  first  place,  been  introduced  the 
oath  we  have  just  mentioned ;  and, 
in  the  next  place,  a  peison  who 
brings  a  groundless  action  is  made 
to  reimburse  his  adversary  for  all 
losses  and  expenses  he  has  been 
put  to. 

Gai.  iv.  173 ;  C.  ii.  69.  2  ;  C.  iii.  1.-I3.  6  ;    C.  ill  1. 14. 1. 

For  the  tenns  of  these  oaths  see  0.  ii.  59.  2;  C.  iii.  1.  14.  1. 
Vel  triplL  We  know  of  no  actions  in  which  there  was  a  penalty 
of  treble  against  a  defendant  who  denied  the  claim.  Perhaps 
the  word  tripli  has  slipped  in  from  the  text  of  Gains,  in  which 
it  refers  to  actions/tfr^i  oblati,  &c.     (Gai.  iv.  171.  173.) 


2.  Ex  quibusdam  judiciis  damnatl 
ignominiosi  flunt :  veluti  furti,  vi  bo- 
norum  raptorum,  injuriamm,  de  dolo ; 
item  tutelsB,  mandati,  depositi  direo- 
tis  non  contrariis  actionibus;  item 
pro  sodo,  quffi  ab  utraque  parte  di- 
recta  est,  et  ob  id  quilibet  ex  sociis 
eo  judicio  damnatus  ignominia  no- 
tatur.  Sed  furti  quidem  aut  vi  bono- 
rum  raptorum,  aut  injuriarum,  aut 
de  dolo,  non  solum  damnati  notantur 
ignominia,  sed  etiam  pacti,  et  recte : 
plurimum  enim  interest,  utrum  ex 
delicto  ahquis  an  ex  contractu  debi- 
tor sit. 


2.  In  certain  actions  the  person 
condemned  becomes  infamous,  as  in 
the  actions  furU,  vi  btmorum  rapto- 
rum, injuriarum,  de  dolo ;  as  also  in 
the  actions  tutela,  mandati,  depositi, 
if  direct,  but  not  if  contraiy;  and 
also  in  the  action  pro  socio,  which  is 
direct,  by  whichever  of  the  contract- 
ing parties  it  may  be  brought,  and  in 
which  infamy  is  attached  to  which- 
ever of  these  parties  may  be  con- 
demned. But  in  the  actions /urH,  vi 
bonortim  raptorum,  injuriarum,  and 
de  doh,  it  is  not  only  to  have  been 
condemned  that  makes  a  person  in- 
famous, but  also  to  have  agreed  for 
the  commission  of  the  offence ;  and 
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rightly,  for  there  is  a  great  differ- 
ence in  being  debtor  by  a  delict»  or 
by  a  contract. 

Gat.  iv.  182  ;  D.  iii.  2.  7. 
Directis  non  contrariis.  Contraries  actiones  were  such  as 
those  brought  against  the  pupil,  the  mandator,  or  depositor,  by 
the  tutor,  mandatary,  or  depositary.  There  could  be  no  reason 
why  infamy  should  attach  to  a  pupil  who  did  not  know  the 
amount  of  the  claims  of  the  tutor,  or  to  a  depositor  who  did 
not  know  the  amount  of  the  expenses  to  which  the  depositary 
had  been  put. 

8.  Omnium  antem  actionum  insti-  8.  In  bringing  any  action,  the  first 
taendarum  principium  ab  ea  parte  thing  is,  to  comply  with  that  part  of 
edict!  profldscitur,  qua  pnetor  edicit  the  edict  in  which  tlie  praetor  treats  of 
de  in  jus  vocando ;  utique  enim  in  the  vocatio  in  jus.  For  the  defendant 
primis  adversarias  in  jus  vocandus  must  always  be  summoned  in  ji/«, i.e. 
est,  ad  eum  qui  jus  dicturus  sit  Qua  before  the  magistrate  who  has  the  ju- 
parte  praetor  parentibus  et  patronis,  risdiction.  In  this  part  of  the  edict 
item  parentibus  liberisque  patrono-  the  prsctor  wishes  that  such  respect 
mm  et  patronarum  huno  prsestat  ho-  should  be  shown  towards  ascendants, 
norem,  ut  non  aliter  liceat  liberis  patrons,  and  even  towards  the  as- 
libertisque  eos  in  jus  vocare,  quam  si  cendauts  and  children  of  patrons, 
id  ab  ipso  praetore  postulaverint  et  that  children  and  freedmen  cannot 
impetraverint ;  et  si  quis  aliter  voca-  summon  them  in  jus,  unless  they 
verit,  in  eum  poenam  solidorum  quin-  have  first  obtained  permission  fVom 
quaginta  constituit  the  pnetor;  and  he  subjects  persons 

who  summon  them  without  having 
obtained  the  praetor's  permission,  to 
a  penalty  of  fifty  solidi. 

Gai.  lY.  46;  D.  ii.  4.  1 ;  D.  ii.  4.  4.  I ;  D.  ii.  4.  24. 

The  consequences  of  infamy  were  to  prevent  the  guilty  person 
from  being  a  witness,  receiving  any  public  honours,  or  bringing 
a  public  prosecution.  We  have  also  seen  (Tit.  13.  11)  that, 
previous  to  the  legislation  of  Justinian,  a  person  declared  in- 
famous could  not  appear  as  procurator  in  the  cause  of  another. 


Tit.  XVII.    DE  OFFICIO  JUDICIS. 

Superest  ut  de  officio  judicis  dis-  It  remuns  to  treat  of  the  office  of 

piciamus.    Et  qnidem  imprimis  illud  the  judge.     His  first  care  ought  to 

observare  debet  judex,  ne  aliter  judi-  be,  never  to  judge  otherwise  than  ac- 

cet  quam  legibus  aut  consdtutionibus  cording  to  the  laws,  the  constitutions, 

aut  moribus  proditum  est  or  customaiy  usage. 

D.  V.  1.  40.  1 ;  D.  xlviii.  10.  1.  3. 
Judex  qui  contra  aacras  principum  constitutiones,  contra 
jus  publicum  quod  apud  se  recitatum  est,  pronunciat,  in 
insulam  deportatur.     (Paul.  Sent.  v.  26.  4.) 

If  the  judge  gave  a  sentence  manifestly  wrong,  or  if  the 
sum  were  fixed  in  the  condemnation  by  the  preetor,  and  the 
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judge  condemned  the  defendant  in  a  different  sum  (see  Tit.  4. 9), 
the  sentence  was  treated  as  void  without  any  appeal  being 
necessary.  If  the  judge  was  mistaken,  as,  for  instance,  in  the 
mode  in  which  he  regarded  some  fact,  an  appeal  was  allowed, 
which  had  to  be  brought  within  two  days  (prolonged  to  ten 
days  by  Justinian  in  Nov.  23)  after  the  sentence,  or  three  days 
if  a  procurator,  and  not  the  party  himself,  had  conducted  the 
suit.  The  appeal  lay  from  the  judge  back  to  the  praetor,  from 
the  praetor  to  the  senate,  or,  in  later  times,  to  the  council  of  the 
emperor  with  the  praetorian  praefect  as  its  head  judge,  and  finally 
to  the  emperor  himself.     (See  Puchta.  Instit,  2.  256.) 


1.  Ideoque  si  noxali  judido  addic- 
tu8  est,  observare  debet,  nt  si  con- 
demnandus  videatar  dominus,  ita  de- 
beat  condemnare :  Publium  Msevium 
Lucio  Tido  decern  aureos  condemno, 
aut  noxam  dedere. 


D.  xlii.  1.  8.  1. 


1.  Consequently,  in  a  noxal  action, 
if  he  thinks  the  master  ought  to  be 
condemned,  he  oaght  thus  to  shape 
the  condemnation :  "  I  condemn  Pub- 
llus  Mffivius  at  the  suit  of  Lucius 
Titius  to  pay  ten  aurei^  or  to  abandon 
the  cause  of  the  injury." 


2.  In  a  real  action,  if  he  deter- 
mines agiunst  the  claimant,  he  ought 
to  absolye  the  possessor;  if  against 
the  possessor,  he  ought  to  order  the 
possessor  to  give  up  the  thing  itself 
together  with  the  fruits.  But  if  the 
possessor  states  that  it  is  out  of  his 
power  to  give  up  the  thing  at  once, 
and  his  request  for  delay  seems  ho- 
nestly made,  the  indulgence  should 
be  accorded  him;  but  he  must  first 
furnish  a  fidejussor  to  give  security  to 
the  amount  of  the  value  of  the  thing 
in  dispute,  in  case  he  should  not  re- 
store it  within  the  time  allowed  him. 
If  it  is  an  inheritance  that  is  claimed, 
the  rules  with  regard  to  the  fruits 
are  the  same  as  those  we  have  laid 
down  in  the  case  of  particular  things. 
Of  the  fruits  not  gathered  by  the 
fault  of  the  possessor,  account  is 
taken  almost  in  the  same  way  in  both 
actions,  when  the  possession  is  mala 
fide.  The  bona  fide  possessor  has 
not  to  account  for  friiits,  whether 
consumed  or  not  gathered.  But 
trom  the  time  when  the  claim  is 
made,  the  possessor  has  to  account 
for  all  fruits  not  gathered  through 
his  fault,  or  gathered  and  consumed. 
D.  vi.  1. 17. 1 ;  D.  vi.  1.  85.  1 ;  D.  vi.  1.  63.  1 ;  C.  iii.  32.  22. 
The  inheritance  was  a  universitas  rerum  which  could  re- 
ceive augmentation  and  undergo  diminutions  without  ceasing 
to  be  the  same.    FrucUis  augent  hereditatem.  (D.  v.  3. 20. 31 .) 


2.  Et  si  in  rem  actum  sit,  sive  con- 
tra petitorem  judicaverit,  absolvere 
debet  possessorem;  sive  contra  pos- 
sessorem,  jubere  eum  debet  ut  rem 
ipsam  restituat  cum  fructibus.  Sed 
si  possessor  neget  in  prsesenti  se  re- 
stituere  posse,  et  sine  frustratione  vi- 
debitur  tempus  restituendi  causa  pe- 
tere,  indulgendum  est  ei,  ut  taraen 
de  litis  ffistimatione  caveat  cum  fide- 
jussore,  si  intra  tempus  quod  ei  da- 
tum est  non  restituisset  Et  si  here- 
ditas  petita  sit,  eadem  circa  fructus 
interveniunt,  quee  diximus  interve- 
nire  in  singularum  rerum  petitione : 
illorum  autem  ftnctuum  quos  culpa 
sua  possessor  non  perceperit,  in  utra- 
que  actione  eadem  ratio  pene  habe- 
tur,  si  praedo  fuerit ;  si  vero  bona  fide 
possessor  fuerit,  non  habetur  ratio 
consumptorum,  neque  non  percepto- 
mm.  Post  inchoatam  autem  peti- 
tionem,  etiam  illorum  fructuum  ratio 
habetur  qui  culpa  possessoris  per- 
cepti  non  sunt)  vel  percepti  con- 
simipti  simL 
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It  was  therefore  very  natural  that  the  fructus  should  he  included 
in  the  order  of  the  judge  for  the  restitution  of  the  inheritance. 
But  we  might  have  expected  that  there  would  have  heen  a 
separate  remedy  necessary  for  the  fruits  of  a  particular  thing, 
and  we  know  that  separate  remedies  were,  as  a  matter  of  fisict, 
had  recourse  to.  (0.  iv.  9.  3.)  And  it  has  heen  said  that  the 
necessity  of  hringing  a  vindicatio  against  the  malajide  pos- 
sessor of  a  particular  thing  if  the  fruits  were  still  existing,  or  a 
condictio  if  they  were  not,  was  what  distinguished  the  case  of 
the  malajide  possession  of  a  particular  thing  from  that  of  an 
inheritance,  and  that  it  is  this  which  made  the  qualifying  word 
pene  to  be  inserted  in  the  words  of  the  text  {eadem  ratio  pene 
hahetur).  But  the  text  speaks  too  decidedly  of  the.  arhitrium 
of  the  judge  ordering  the  restitution  of  the  fruits  of  a  particular 
thing  {rem  restituat  cum  fructihus)  to  allow  of  our  admitting 
this,  or  of  our  doubting  that,  if  there  were  special  remedies 
adopted  for  the  recovery  of  the  fruits  of  a  particular  thing,  yet 
that  they  could  be  ordered  to  be  restored  by  the  arhitrium  of 
the  judge.  What  the  words  eadem  pene  ratio  refer  to  is  not 
easy  to  say.  Ducaurroy  thinks  that  they  may  have  reference 
to  tfie  lesser  degree  of  severity  with  which  an  account  of  fruits 
not  gathered  was  exacted  in  the  case  of  an  inheritance,  the  pos- 
sessor not  being  accountable  for  all,  but  only  for  those  which  it 
could  be  fairly  said  he  ought  to  have  gathered.  (D.  v.  3. 25.  4.) 
Justinian  here  says  that  the  position  of  a  honajide  possessor 
was  the  same  in  the  case  of  an  inheritance  and  of  a  particular 
object;  for  that  in  neither  case  was  he  answerable  for  fruits 
gathered  and  consumed.  But  this  was  not  the  case  after  a 
senatus'consultum  made  in  the  time  of  Hadrian  (D.  v.  3. 20.  6), 
which  made  the  honajide  possessor  of  an  inheritance  answerable 
for  all  that  he  had  profited  by  (D.  v.  3.  28);  and  he  was  there- 
fore answerable  for  the  fruits  he  had  consumed.  Perhaps  the 
text  may  be  based  on  some  passage  in  the  writings  of  a  jurist 
who  wrote  before  the  senatus-consultum  was  made. 

3.  Si  ad  ezhibendnm  actum  foerit,  d.  In  the  action  ad  exhibendvm  it  is 
non  Bufficit  si  exhibeat  rem  is  cttm  not  snfElcient  that  the  defendant  ex- 
quo  actum  est ;  sed  opus  est  ut  etiam  hihits  the  thing,  but  he  must  also 
rei  causam  debeat  exhibere,  id  est,  ut  exhibit  everything  derived  from  the 
eam  causam  habeat  actor  quam  habi-  thing,  that  is,  he  must  place  the 
turns  esset,  si  cum  primum  ad  exhi-  claimant  in  the  same  position  as  he 
bendum  egissit,  exhibita  res  fuisset :  would  have  been  in,  if  the  thing  had 
ideoque  si  inter  moras  usucapta  sit  been  exhibited  immediately  on  the 
res  a  possessore,  nihilominus  con-  demand  being  made.  If^  therefore» 
demnabitur.  Prseterea  fractus  medii  during  the  delay,  the  possessor  com- 
temporis,  id  est,  etjus  quod  post  ac-  pletes  the  usucapion  of  the  thing,  he 
ceptum  ad  exhibendum  judicium  ante  will  still  be  condemned.  The  judge 
rem  judicatam  intercessit,  rationem  ought  also  to  make  him  account  for 
habere  debet  judex.    Quod  si  neget  the  fruits  of  the  intermediate  time, 
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is  com  quo  ad  exbibendom  actum  est, 
in  prsesenti  exhibere  posse,  et  tempus 
ezhibendi  caiisa  petat,  idque  siae 
frustratione  postolare  videator,  dari 
et  debet,  at  tamen  caveat  se  restitn- 
turnm.  Quod  si  neque  statim  jussu 
judicis  rem  exhibeat,  neque  postea 
exhibiturum  se  caveat,  condemnandus 
sit  in  id  quod  actoris  intererat  ab  ini- 
tio rem  exhibitam  esse. 


that  is,  of  the  time  elapsed  between 
the  granting  the  action  ad  exhibendum 
and  the  sentence.  If  the  defendant 
states  that  it  is  out  of  his  power  to 
make  the  exhibition  immediately,  and 
his  request  for  delay  seems  honestly 
made,  he  should  have  time  given  him, 
but  he  must  first  give  security  that 
he  will  give  the  thing  up.  But  if  he 
neither  exhibits  the  thing  at  once, 
upon  the  order  of  the  judge,  nor  gives 
security  for  exhibiting  it  afterwards, 
he  must  be  condemned  in  an  amount 
equivalent  to  the  interest  of  the 
claimant  in  having  it  exhibited  im- 
mediately. 
D.  X.  4.  12.  4,  5. 

4.  In  the  BCtion  farmlitB  erciscunda, 
he  ought  to  adjudge  each  object  to 
each  heir  separately,  and,  if  any  one 
heir  has  more  than  his  share  ac^udged 
him,  the  judge  ought,  as  we  have 
said  above,  to  condemn  him  to  pay  his 
coheir  a  fixed  sum  as  an  equivalent. 
So,  too,  an  heir  ought  to  be  condemned 
to  make  compensation  to  his  coheirs, 
who  has  alone  enjoyed  the  fruits  of 
the  land  of  the  inheritance,  or  has 
damaged,  or  consumed  anything 
forming  part  of  the  inheritance.  And 
these  rules  apply,  whether  the  coheirs 
are  two  or  more. 

D.  X.  2.  61,  52.  2. 
As  to  the  oflBce  of  the  judge  in  the  three  actions  noticed  in 
this  and  the  two  succeeding  paragraphs,  see  Introd.  sec.  105. 


D.  X.  4.  9.  6,  6 ; 

4.  Si  familifB  erdscundiB  judicio 
actum  sit,  singulas  res  singulis  here- 
dibus  adjudicare  debet;  et  si  in  alte- 
rius  persona  preegravare  videatur  ad- 
judicatio,  debet  hunc  invicem  coheredi 
certa  pecunia,  sicut  jam  dictum  est, 
condemnare.  Eo  quoque  nomine  co- 
heredi quisque  suo  condemnandus 
est,  quod  solus  fructus  hereditarii 
fundi  porcepit,  aut  rem  hereditariam 
corruperit  aut  consumpserit.  Quss 
quidem  similiter  inter  plures  quoque 
quam  duos  coheredes  subsequuntur. 


5.  Eadem  interveniunt,  et  si  com- 
muni  dividundo  de  pluribus  rebus 
actum  fuerit.  Quod  si  de  una  re, 
veluti  fundo,  si  quidem  iste  fundus 
commode  regionibus  divisionem  reci- 
piat,  partes  ejus  singulis  ac^udicare 
debet,  et  si  unius  pars  prsegravare 
videbitnr,  is  invicem  certa  pecunia 
alteri  condemnandus  est  Quod  si 
commode  dividi  non  possit,  veluti 
homo  forte  aut  mulus  erit  de  quo 
actum  sit,  tunc  totus  uni  adjudicandus 
est,  et  is  invicem  alteri  certa  pecunia 
condemnandus. 


5.  It  is  the  same  in  the  action 
communi  dividundo  for  the  division  of 
a  number  of  things.  If  there  is  only 
one  object  to  be  divided,  for  instance, 
a  piece  of  land,  the  judge  ought,  if 
the  land  easily  admits  of  division,  to 
acUudge  their  respective  shares  to  the 
several  co-proprietors.  And  if  one  of 
them  receives  too  large  a  share,  the 
judge  ought  to  order  him  to  pay  a 
sum  of  money  as  compensation  to  the 
other.  If  the  thing  is  one  that  can- 
not be  advantageously  divided,  as,  for 
instance,  a  slave  or  mule,  then  the 
whole  must  be  a4judged  to  one,  and 
the  other  must  be  condemned  to  pay 
a  fixed  sum  as  compensation  to  the 
other. 


D.  X.  2.  55  ;  C.  iii.  37.  3. 
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6.  Si  finiam  reganclormn  actam 
fnerit,  dispicere  debet  jadez  an  ne- 
cessaria  sit  a4judicatio:  quie  sane 
nno  casu  necessaria  est,  si  evidentio- 
libns  finibns  distingui  agros  commo- 
dins  sit,  quara  olim  foissent  distincti ; 
nam  tone  necesse  est  ex  alterius  agro 
partem  aliqaam  alterius  agri  domino 
adjudicari,  quo  casu  conveniens  est 
ut  is  alteri  certa  pecnnia  debeat  con- 
demnari.  Bo  quoque  nomine  dam- 
nandns  est  quisque  hoc  judicio,  quod 
forte  circa  fines  aliquid  malitiose 
commisit,  verbi  gratia,  quia  lapides 
finales  foratus  est,  vel  arbores  finales 
eecidit.  Gontumacia  quoque  nomine 
quisque  eo  judicio  condemnatur,  ve- 
luti  si  quis  jubente  judice  metiri 
agros  passus  non  fnerit. 


6.  In  the  action  ^nium  regundorvm 
the  judge  ought  to  examine  if  the  ad- 
judication is  necessary,  and  it  is  so 
only  in  one  case,  viz.  if  it  would  be 
advantageous  that  the  boundaries 
should  be  more  clearly  marked  than 
before.  In  that  case  it  becomes  ne- 
cessary to  adjudge  to  one  party  a  por- 
tion of  the  field  of  the  other,  and 
consequently  the  person  to  whom  it 
is  adjudged  ought  to  be  condemned 
to  pay  a  fixed  sum  as  compensation 
to  the  other.  In  this  action  he  ought 
also  to  be  condemned  who  has  frau- 
dulently interfered  inth  the  bounda- 
ries, as,  for  instance,  by  carrying  off 
the  boundary  stones,  or  cutting  down 
the  trees  that  mark  the  limit.  A 
person  may  be  also  condemned  by 
this  same  action  for  contumacy,  who, 
in  defiance  of  the  order  of  the  judge, 
opposes  ^the  measurement  of  the 
fields. 
D.  X.  1,  2. 1 ;  D.  X.  1.  3,  4.  3,  4. 

7.  Quod  autem  istis  judiciis  alicui  7.  In  these  actions,  anything  ad- 

a^udicatum  sit,  id  statim  ejus  fit  cui      judged  becomes  at  once  the  property 
ac^udicatum  est.  of  the  person  to  whom  it  is  adjudged. 

See  introductory  note  to  6k.  ii.  Tit.  1 . 


Tit.  XVIII.    DE  PUBLICTS  JUDICIIS. 


Publica  judicia  neque  per  actiones  Public  prosecutions  are  not  intro* 

ordinantur,  neque  omnino  quidquam  duoed  by  actions,  and  bear  no  resem- 
simile  habent  cum  ceteris  judiciis  de  blance  to  the  other  legal  remedies  of 
quibus  locuti  siunus,  magnaqne  diver-  which  we  have  been  speaking.  There 
sitas  est  eorum  et  in  instituendis  et  is  a  great  difference  between  them 
in  exercendis.  both  in  the  mode  in  which  they  are 

begun  and  in  that  in  which  they  are 

carried  on. 

The  subject  of  public  prosecutions  is  foreign  to  a  treatise 
which,  like  the  Institutes,  professes  to  treat  only  of  private 
law.  It  is  not  noticed  at  fdl  in  the  Institutes  of  Oaius,  and 
is  treated  in  a  very  cursory  manner  in  this  Title.  For  the  com- 
prehension of  this  Title,  it  will  be  sufficient  to  observe  that,  in 
the  latter  times  of  the  Bepublic  and  in  the  first  years  of  the 
Empire,  a  series  of  laws  was  made,  fixing  the  penalty  to  be 
attached  to  particular  crimes,  and  prescribing  the  procedure  to 
be  employed  in  the  trial.  Many  of  these  laws  are  briefly 
alluded  to  in  this  Title ;  and  it  was  the  trials  conducted  under 
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their  provisions  that  alone  received  the  name  oi  puhlica  judicia. 
Under  the  Empire,  most  of  the  crimes  not  coming  under  these 
special  laws,  and  especially  those  provided  against  hy  a  senatus- 
consultum  or  constitution,  were  judged  by  the  praetor  or 
prafecttis  urbi  in  a  more  summary  method.  The  judicium 
was  then  said  to  be,  not  publicum,  but  extra  ordinem;  and 
gradually  the  method  of  procedure  prescribed  by  the  law  for 
Uie  different  puhlica  judicia  fell  into  desuetude,  and  nothing 
was  retained  of  the  special  laws  but  the  penalty  they  fixed 
(D.  xlviii.  1. 8.),  the  procedure  being  the  same  as  in  the  judicia 
extraordinaria, 

1.  Publica  antem  dicta  sunt,  quod  I.  They  are  called  public,  because 
cuivis  ex  populo  ezecutio  eorum  generally  any  citizen  may  institute 
plerumque  datur.                                     them. 

,  D.  xxiii.  2.  43.  10. 

There  were  certain  persons  excluded  from  the  right  of 
bringing  a  criminal  accusation ;  for  instance,  women,  unless  the 
injury  complained  of  was  done  to  themselves  or  their  near  rela- 
tions, and  persons  below  the  age  of  puberty,  persons  made  in- 
famous by  a  judicial  sentence,  and  persons  so  poor  as  not  to 
possess  fifty  aurei,  (D.  xlviii.  2.  2.  8  and  10.)  But,  generally 
speaking,  it  was  the  right  of  any  one  to  make  a  criminal  charge, 
although  he  might  be  totally  unconnected  by  any  ties  with  die 
person  who  suffered  from  the  crime. 

2.  Publicorum  judiciorum  quoedam  2.  Some  public  prosecutions  are 
capitalia  sunt,  qufedam  non  capitalia.  capital,  some  are  not.  We  term  capi- 
Capitalia  dicimus,  quse  ultimo  sup-  tal  those  which  involve  the  extreme 
plicio  afficiunt,  vel  aquae  et  ignis  punishment  of  the  law,  or  the  inter- 
interdictione,  vel  deportatione,  vel  diction  from  Are  and  water,  or  depor- 
metallo;  cetera,  si  quam  infamiam  tation,  or  the  mines.  Those  which 
irrogant  cum  damno  pecuniario,  heec  carry  with  them  infamy  and  a  pecu- 
publica  quidem  sunt,  non  tamen  capi-  niary  penalty,  are  public,  but  not 
talia.  capital. 

B.  xlviii.  1,  2. 

8.  Publica  autera  sunt  hsec:  lex  8.  The  following  laws  have  refer- 

Julia  mi^estatis,  ques  in  eos  qui  con-  ence  to  public  prosecutions.  The 
tra  imperatorem  vel  rerapublicam  Ux  Julia  majestatiSf  which  subjects  to 
aliquid  moliti  sunt,  suum  vigorem  its  severe  provisions  all  who  attempt 
extendit  Hi^us  poena  animae  amis-  anything  against  the  Emperor  or 
sionem  sustinet,  et  memoria  rei  etiam  State.  The  penalty  it  inflicts  is  the 
post  mortem  damnatur.  loss  of  life,  and  the  memory  of  the 

guilty  is  condemned  even  after  his 
death. 

D.  xlviii.  4.  II. 

The  lex  Julia  majestatis  was  passed  in  the  time  of  Julius 
CflBsar.     (D.  xlviii.  4.) 
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Aliquid  moliti  sunt.    The  design,  without  any  overt  act,  was 
enough  to  sustain  the  charge. 

Etiampost  mortem.     (See  Bk,  iii.  Tit.  1.  5.) 


4.  Item  lex  Julia  de  adulteriia 
ooercendis,  qase  non  solum  temera- 
tores  alienarum  nuptiarum  gladio 
punit,  Bed  et  eos  qui  cum  masculis 
nefandam  libidinem  ezercere  audent ; 
Bed  eadem  lege  Julia  etiam  stupri 
flagitium  punitur,  cum  quia  aine  vi 
vel  virginem  vel  viduam  honeste  vi- 
yentem  stupraverit  PoBuam  autem 
eadem  lex  irrogat  peccatoribus,  si 
honesti  sunt,  publicationem  partis 
dimidisQ  bonorum;  si  humiles,  cor- 
poris coercitionem  cum  relegatioue. 


4.  Also  the  lex  Julia  de  aduUeriis, 
which  punishes  with  death  not  only 
those  who  defile  the  marriage  bed, 
but  those  also  who  give  themselves 
up  to  works  of  lewdness  with  their 
own  sex.  The  same  law  also  pu« 
nishes  the  seduction  without  violence 
of  a  virgin,  or  of  a  widow  of  honest 
ch  aracter.  The  penalty  upon  offenders 
of  honourable  condition,  is  the  con- 
fiscation of  half  their  fortune,  upon 
those  of  low  condition,  corporal  pu- 
nishment and  relegation. 


D.  xlviii.  84,  pr.  and  1. 

The  lex  Julia  de  adulteriia  belongs  to  the  time  of  Augustus, 
about  B.C.  167. 

Gladio  jpunit.  The  lex  Julia  only  punished  the  guilty  with 
confiscation  of  a  portion  of  their  property  and  relegation. 
(Paul.  Sent,  ii.  26.  14.)  Constantine  aflSxed  the  graver 
penalty.     (C.  ix.  9.  31.) 


5.  Item  lex  Cornelia  de  sicariis, 
qute  homiddas  ultore  ferro  perse- 
quitur,  vel  eos  qui  hominis  occidendi 
causa  cum  telo  ambulant  Telum 
autem,  ut  Gains  noster  in  interpre- 
tatione  legum  Duodecim  Tabularum 
scriptum  reliquit,  vulgo  quidem  id 
appellatur,  quod  ab  arcu  mittitur; 
Bed  et  omne  significatur  quod  manu 
ci\jusdam  mittitur.  Sequitur  ergo  ut 
lapis  et  lignum  et  ferrum  hoc  nomine 
contineatur,  dictumque  ab  eo  quod  in 
longinquum  mittitur,  a  Gneca  voce 
mrh  rov  rrjkov.  £t  banc  significatio- 
nem  invenire  possumus  et  in  Grseco 
nomine :  nam  quod  nos  telum  appel- 
lamns,  illi  /3eXo£  appellant  anh  rov 
paKktcBai.  Admonet  nos  Xeno- 
phon,  nam  ita  scribit:  koL  rh  piXt) 
ifiov  €<f>€p€TOj  Xi^cu,  ro^furrOf 
ir<t}€Myatt  irXcicrroi  dc  jcal  "kiBoi. 
Sicarii  autem  appellantur  a  sica,  quod 
significat  ferreum  cultrum.  Eadem 
lege  et  venefici  oapite  damnantur,  qui 
artibus  odiosis  tam  venenis  quam 
Busurris  magicis  homines  occiderint, 
vel  mala  medicaments  publico  ven- 
diderint. 


5.  Also  the  lex  Cornelia  de  iicariiif 
which  strikes  with  the  sword  of  ven- 
geance those  who  for  the  purpose  of 
killing  a  man  go  armed  with  a  telum. 
By  teluf/if  according  to  the  interpre- 
tation given  by  our  Gains  in  his  com- 
mentaries on  the  Twelve  Tables,  is 
ordinarily  meant  anything  that  is 
shot  from  a  bow,  but  it  equally  sig- 
nifies anything  sent  from  the  hand. 
Thus,  a  stone,  a  piece  of  wood,  or  of 
iron,  is  included  in  the  meaning  of 
the  term,  for  it  merely  implies  some- 
thing impeUed  to  a  distance,  being 
derived  from  the  Greek  word  n^Xov. 
And  the  corresponding  word  in  Greek 
has  the  same  signification,  for  what 
we  call  telunij  they  call  fitXog,  from 
fiaXX€<r6ai,  as  we  may  learn  from 
Xenophon,  who  Bays  *<they  carried 
/3(Xi;,"  viz.  spears,  arrows,  slings, 
and  a  great  quantity  of  stones.  As- 
sassins are  called  sicarii  from  sica,  a 
short  sword.  By  the  same  law,  poi- 
soners are  condemned  who  by  hate- 
ful arts  use  poisons  or  magic  charms 
to  kill  men,  or  publicly  sell  hurtful 
drags. 


606 


LIB.  IV.  TIT.  XVIII. 


D.xlviii.  8.  1;  D.  1.  16.  238.  2. 

Lex  Cornelia  de  sicariisy  passed  during  the  dictatorship  of 
Sylla,  B.C.  80. 


6.  Alia  deinde  lex  aspernmum 
crimen  nova  poena  peraequitur,  quflB 
Pompeia  de  parricidiis  vocatur.  Qua 
cavetor,  ut  si  quis  parentis  aut  filii, 
ant  omnino  afifectionis  ejus  quee 
nuncupatione  parricidii  continetur, 
fata  properaverit,  sive  clam  sive 
palam  id  ausus  fuerit,  nee  non  is 
cujus  dolo  malo  id  factum  est,  vel 
conscius  criminis  ezistit,  licet  ex< 
traneus  sit,  poena  parricidii  puniatur. 
Et  neque  gladio  neque  ignibus  neque 
ulla  alia  solemni  poena  subjiciatur, 
sedinsutus  culeo  cum  cane  et  gallo 
gallinaceo  et  vipera  et  simia,  et  inter 
eas  ferales  angustias  oomprebensus, 
secundum  quod  regionis  qualitas  tu- 
lerit,  vel  in  vicinum  mare  vel  in  am- 
nem  projiciatur :  ut  omnium  elemen- 
torum  usu  vivus  carere  incipiat,  et  ei 
coelum  superstiti  et  terra  mortuo 
auferatur.  Si  quis  autem  alias  cog- 
natione  vel  affinitate  conjunctas  per- 
-«ooas  necaverit,  poBnam  legis  Cor- 
neIi(B  de  sicariis  sustinebit. 


6.  Another  law,  the  lex  Pompeia  de 
parricidiUy  inflicts  on  the  most  hor- 
rible of  crimes,  a  singular  punish- 
ment It  provides,  that  any  one  who 
has  hastened  the  death  of  a  parent 
or  child,  or  of  any  other  relation 
whose  murder  is  legally  termed  par- 
ricide, whether  he  acts  openly  or 
secretly,  and  whoever  instigates,  or  is 
an  accomplice  in  the  commission  of 
the  crime,  although  a  stranger,  shall 
undergo  the  penalty  of  parricide. 
He  will  be  punished,  not  by  Uie 
sword,  nor  by  fire,  nor  by  any  ordi- 
nary mode  of  punishment,  but  he  is 
to  be  sown  up  in  a  sack  with  a  dog,  a 
cook,  a  viper,  and  an  ape,  and  in- 
closed in  this  horrible  prison  he  is  to 
be,  according  to  the  nature  of  the 
place,  thrown  into  the  sea,  or  into  a 
river,  that  even  in  his  lifetime  he 
may  begin  to  be  deprived  of  the  use 
of  the  elements,  and  that  the  air 
may  be  denied  to  him  while  he  lives, 
and  the  earth  when  he  dies.  He  who 
kills  other  persons  allied  to  him  by 
cognation  or  alliance,  shall  nndeiigo 
the  penalty  of  the  lex   Cornelia  de 


D.xlviii.  9.  1.9;  C.  ix.  17. 

Lex  Pompeia  de  parricidiis,  passed  in  the  consulship  of 
Pompeius,  B.C.  62.  The  punishment  mentioned  in  the  text  is 
borrowed  from  the  legislation  of  the  Twelve  Tables.  The 
lex  Pompeia,  under  the  term  parricidium,  embraced  the  murder 
of  any  ascendant  of  a  husband  or  wife,  of  consobrini,  of  a  step- 
father, step-mother,  father-in-law,  mother-in-law,  &c.,  of  a  patron, 
and  of  a  child  if  killed  by  the  mother  or  grandfather,  but  not 
if  killed  by  the  father.  (D.  xlviii.  9.  1.)  If  there  was  no  river 
at  hand,  the  offender  was  torn  to  pieces  by  wild  beasts.  (D. 
xlviii.  9.  9.) 


7.  Item  lex  Cornelia  de  falsis,  quee 
etiam  testamentaria  vocatur,  pcenam 
irrogat  ei  qui  testamentum  vel  aliiid 
instrumentum  falsum  scripserit,  ^ig- 
nificaverit,  recitaverit,  subjecerit  ; 
quive  signum  adulterinum  fecerit, 
sculpserit,    expresserit   Bciens   dolo 


7.  Also  the  lex  Cornelia  de  faltis^ 
otherwise  called  testamentaria^  pun- 
ishes any  one  who  shall  have  written, 
sealed,  read,  or  substituted  a  false 
testament,  or  any  other  instrument, 
or  shall  have  made,  cut,  or  impressed 
a  false  seal,  knowingly  and  wilfully 
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malo.  Ejusque  legis  posna  in  servos 
ultimam  supplicium  est  (quod  etiam 
in  lege  de  sicariis  et  veneficis  serva- 
tur),  in  liberos  vero  deportatio. 


The  penalty  is,  upon  a  slave,  the  ex- 
treme punishment  of  the  law,  as  is 
pronounced  by  the  lex  Cornelia  upon 
assassins  and  poisoners;  that  upon 
freemen  is  deportation. 


D.  xlviu.  10. 1. 13. 16. 1. 


Lex  Cornelia  de  fahis,  or  Cornelia  testamentaria,  was 
passed  under  the  dictatorship  of  Sylla,  B.C.  80. 


8.  Item  lex  Julia  de  vi  publica  sen 
privata  adversus  eos  exoritur,  qui 
vim  vel  armatam  vel  sine  armis  com- 
miserint:  sed  si  quidem  armatavis 
arguatur,  deportatio  ei  ex  lege  Julia 
de  vi  publica  irrogatur ;  si  vero  sine 
armis,  in  tertiam  partem  bonorum 
publicatio  imponitur.  Sin  autem  per 
vim  raptus  Virginia  vel  viduse  vel 
sanctimonialis  vel  alterius  fuerit  per- 
petratus,  tunc  et  peccatores  et  ii  qui 
opem  flagitio  dederunt,  capite  puni- 
untur,  secundum  nostrsB  constituti- 
onis  definitionem  ex  qua  hoc  apertios 
est  scire. 


8.  Also  the  lex  Julia  de  vi  pttblica 
sen  privata  punishes  those  who  are 
guilty  of  violence,  whether  with  armed 
force  or  without  For  violence  with 
armed  force,  the  penalty  inflicted  by 
the  lex  Julia  de  vi  publica  is  deporta- 
tion. For  violence  without  arms,  it  is 
the  confiscation  of  a  third  of  the 
offender's  property.  But  in  case  of 
the  rape  of  a  virgin,  a  widow,  a  per- 
son devoted  to  reUgion,  or  any  one 
else,  both  the  ravishen  and  all  who 
have  aided  in  the  commission  of  the 
crime  are  punished  capitally,  accord- 
ing to  the  provisions  of  our  constitu- 
tion, in  which  may  be  found  fuller 
information  on  this  head. 


D.  xlviii.  6. 10.  2 ;  0.  ix.  18. 1,  pr.  and  foil. 

Lex  Julia  de  vi,  passed  in  the  time  of  Julius  Caesar  or 
Augustus^  but  its  exact  date  is  not  known. 


9.  Item  lex  Julia  peculatns  eos 
punit,  qui  pecuniam  vel  rem  publi- 
cam  vel  sacram  vel  religiosam  furati 
fuerint.  Sed  si  quidem  ipsi  judices 
tempore  administrationis  publicas 
pecunias  subtraxerint,  capitali  ani- 
madversione  puniantur;  et  non  so- 
lum hi,  sed  etiam  qui  ministerium 
eis  ad  hoc  exhibuerint,  vel  qui  sub- 
tractas  ab  his  scientes  susceperint. 
Alii  vero  qui  in  banc  legem  incide- 
xint,  poenee  deportationis  subjugantur. 


9.  Also  the  lex  Julia  de  peculaiu^ 
punishes  those  who  have  stolen  pub- 
lic money,  or  anything  sacred  or  reli- 
gious. Magistrates,  who,  during  the 
time  of  their  administration,  have 
stolen  the  public  money,  are  pu- 
nishable capitally,  as  also  are  all  who 
aid  them  in  Uieir  robbery,  or  who 
receive  their  plunder  from  them. 
Other  persons  who  offend  against 
this  law  are  subject  to  the  penalty  of 
deportation. 


D.  xlviii.  18. 1.  8 ;  0.  ix.  28. 

Lex  Julia  peculatm.  The  exact  state  of  this  law  is  also 
unknown.  It  probably  belongs  to  the  same  epoch  as  the  lex 
Julia  de  vi. 


10.  Est  et  mter  publica  judicia  lex 
Fabia  de  plagiariis,  quae  interdum 
capitis  poenam  ex  sacris  constitutioni- 
bus  irrogat,  interdum  leviorem. 


10.  There  is  also  the  lex  Fabia  de 
plagiariis,  which  inflicts,  in  certain 
cases,  capital  punishment  according 
to  the  constitutions,  sometimes  a 
lighter  punishment 
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C.  ix.  20.  7. 

Cicero  refers  to  this  law  {pro  Rabirio,  3),  but  nothing  more 
is  known  of  it.  A  plagiarius  was  one  who  knowingly  kept  in 
irons,  or  confined,  sold,  gave,  or  bought  a  citizen  (whether  free- 
bom  or  a  freedman)  or  die  slave  of  another. 

11.  Sunt  prseterea  publica  judicia,  11.  The  foUowiog  laws  also  pertain 
lex  Julia  ambitus,  lex  Julia  repetun-  to  public  prosecutions :  the  lex  Julia 
damm,  et  lex  Julia  de  annona,  et  lex  de  amhitu,  the  lex  Julia  repetundarum^ 
Julia  de  residuis :  qasd  de  certis  capi- .  the  lex  Julia  de  annona,  and  the  lex 
tulis  loquuntur,  et  animse  quidem  Julia  de  residuis.  These  laws  apply 
amissionem  non  irrogant,  aliis  autem  to  certain  special  cases,  and  do  not 
poenis  eos  subjiciunt  qui  prsecepta  carry  with  them  the  punishment  of 
earum  neglexerint.'  deadi,  but  lesser  punishments  against 

offenders. 

D.  xlviii.  11 ;  D.  xlviii.  13.  2.  4,  6  ;  D.  xlviii.  12.  2,  pr.  and  foil ;  D.  xlviii.  14. 

Lex  Julia  de  ambitu,  made  in  the  time  of  Augustus,  to 
repress  illegal  methods  of  seeking  oflBces.     (D.  xlviii.  14.) 

Lex  Julia  repetundarum,  made  in  the  time  of  Julius  Gsesar, 
to  punish  magistrates  or  judges  for  receiving  bribes. 

Lex  Julia  de  annona,  made  to  repress  combinations  for 
heightening  the  price  of  provisions. 

Lex  Julia  de  residuis,  made  to  punish  those  who  gave  an 
incomplete  account  of,  or  misappropriated,  public  monies  com- 
mitted  to  their  charge.     (D.  xlviii.  13.  2.) 

It  is  uncertain  whether  these  last  two  laws  belong  to  the  time 
of  Julius  Cffisar  or  of  Augustus. 

12.  Sed  de  publicis  judiciis  hiec  12.  This  notice  of  public  prosecu- 
exposuinius,  ut  vobis  possibile  sit  tions  has  only  been  meant  to  give 
summo  digito  et  quasi  per  indicem  you  the  merest  sketch  that  might 
ea  tetjgisse :  alioquin  diligentior  eo-  serve  you  as  a  guide  to  studying 
rum  scientia  vobis  ex  latioribus  Di-  them.  You  may,  with  the  blessing 
gestorum  seu  Pandectarum  libris,  of  God,  gun  a  more  complete  know- 
Deo  propitio,  adventura  est.  ledge  of  them  from  the  fuUer  account 

given  in  the  Digest  or  Pandects. 


INDEX. 


AbsUnendi  benefieium,  843 

AcceptUatio,  493 

Accessio,  165 

Accrescendi  jus,  243,  275,  291,  292 

Acquisition,  174, 175, 181,  228 

Action,  meaning  of  word,  61,  72,  77 ; 
divisions  of,  73 

Actions  of  law,  64 

Actio  arbitraria,  545,  549 ;  bonse  fidei, 
73,  424,  545 ;  calumnieB,  599 ;  civi- 
lis,  531;  commodati,  428;  com- 
muni  dividundo,  192,  602;  con- 
ducti,  468;  oonfessoria,  225,  529; 
contraria,  486;  deposit!,  429;  di- 
recta,  486,  565;  in  dnplum,  540; 
empti,  467;  exercitoria,  559;  ad 
exhibendum,  191, 194;  familise  er- 
ciscundee,  487,  602 ;  finium  regun- 
dorum,  603 ;  furti,  503 ;  in  factum 
concepta,  73,  425,  546 ;  in  factum 
pnescriptis  verbis,  424,  546 ;  de  in- 
oflicioso  testamento,  304,  305;  in- 
Btitoria,  560;  locati,  468;  legis 
Aqnilise,  517,  544;  mandati,  484; 
mutui,  426;  negatoria,  225,  529; 
negotiorum  gestorum,  156;  nox- 
alis,  565;  PauUana,  534;  pecunisQ 
constitutse,  535 ;  de  peculio,  561 ; 
perpetua,  575;  in  personam,  527 ; 
pigneratitia,  430;  popularis,  570; 
prsEJudicialis,  538 ;  pr^toria,  531 ; 
Publiciana,  quasi-Pnbliciana,  531, 
533 ;  quod  jussu,  563 ;  quod  metus 
causa,  544,  545 ;  receptitia,  535 ; 
rei  nxoriee,  647;  in  rem,  527 ;  servi 
comipti,  503 ;  Seniana,  quasi-Ser- 
viana,468,  535;  in  simplum,  540; 
pro  socio,  476 ;  ex  testamento,  488 ; 
de  tigno  injuncto,  194 ;  tributoria. 


560;  tuteln,  152, 156, 417;  venditi, 
467;  vi  bonorum  raptorum,  510 

Actus,  207 

AddicUo,  96 ;  addictio  bonorum  liber- 
tatis  causa,  413 

Addictus,  422 

Aditio  hereditatis,  317 

A^udicatio,  70,  176 

A^junctio,  lUl 

Adoption,  121,  123, 126--8 

Adoptio  plena  and  minus  plena,  124 

Adoptivi,  disinheriting  of,  278 ;  suc- 
cession of,  ab  intestato,  3C9,  370, 
371 

Adpromissor,  453 

Adstipulator,  453 

Adversaria,  458 

i£diles,  19,90 

Affinitas,  116 

Ager  Bomanus,  47 

Agrilimitati,  186 

Agnati,  41,  114,  142;  succession  of, 
ab  intestato,  375,  389 

Alienation,  243 

Alienatio  in  fraudem  creditorum,  534 

Alluvion,  186 

Altius  toUendi  servitus,  209 

Alveus  derelictus,  187 

Anastasius,  555 

Antonina  quarta,  125 

Appeal,  76,  600 

Aquae  ductus,  207 

Aquiliana  stipulatio,  493 

Aquilius  Gallus,  494 

Arbiter,  63 

Arbitrium  judicis,  193 

Argentarii,  536,  557 

Arra,  461,  462 

Arrogalion,  122,  124-0,  412 

As,  divisions  of,  286 

Assertor  libertatis,  99 

R  R 
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AihoDS,  89,  98 

Auctor,  153 

Auctoritas  tutorisi  41, 152, 158 

B. 

BeDeflciom  abstinendi,  818;  legis 
Comelise,  272;  Beparationis,  310; 
inTeiitarii,  816 ;  cedendarum  actio- 
num,  456;  ordinis,  456;  compe- 
tenti»,  556 

Birth,  when  oondition  of  child  de- 
pended on  data  of,  186 

Blood,  relationship  of,  42,  392 

Bona  vi  rapta,  509 

BonsB  fidei  judicia,  424 

Bomtarimn  (dominium),  50, 174 

Bonorum  emptor,  418 

Bononim  possessio,  258,  278,  868, 
403 ;  various  kinds  of,  405 

Bonorum  venditio,  417 


Caduoa,  324 

Calnmnia,  597 

Canon,  226 

Capitis  deminutio,  128 

Capito,  24 

Captivity,  testaments  made  in,  272 

Caput,  48 

Caracalla,  29,  38 

Catoniana  regula,  326 

Cautio,  459 

Census,  99 

Centuries,  11 

Cessio  in  jure,  68, 176 

Chirographa,  459 

Citizenship,  37 

Code,  30,  32 

Codices,  458 

Codidlli,  360 

Cognati,  42,  125;  degrees  of,  392; 

succession  of,  ab  intestato,  390 
Cogoitor,  570 
Co-legatees,  323 
Collegia,  178 
Colonus,  96, 199 
ComiUa,  4, 10, 16,  20 
Commerdnm,  15,  37 
Commixdo,  193 
Commodatum,  427 
Compensatio,  498,  548,  557 
Conception,  when  condition  of  child 

dated  from,  136 


Concubinatus,  48,  119 

Condemnatio,  70,  551 

Condictio,  66,  428 

Condition,  466 

Conductio,  467 

Confarreatio,  112 

Confusio,  192,  498 

Connubium,  15,  88,  39 

Consanguineus,  377 

Consilium,  101, 104 

Consolidatio,  221 

Constitutions,  91  | 

Consuetudo,  93 

Contract,  421,  422,  &c. 

Contubernium,  118, 418 

Conventus,  97 

Convicium,  519- 

Co-promissors,  435 

Co-stipulators,  435 

Crassa  negligentia,  477 

CreUo,  315,  817 

Culpa,  476,  477 ;  lata,  ib. ;  levis,  ib. 

Curator,  40, 187, 154,  156-160 

Curia,  ^  121 

Custom,  98 


Decisions,  tbe  fifty,  82 

Decreta,  22,  91 

Deeurise,  4 

DeditiUi,  100,  401 

Defensor,  151 

Degree  of  relationship,  115 

Delegado,  496 

Deliota,  499 

Demonstratio,  68 

Denuntiatio  actionis,  76 

Deportatio,  110, 124 

Depositum,  428;  made  in  distress, 
543 

Derelictn  res,  204 

Digest,  31 

Dies  continui,  167 ;  utiles,  ib.,  410 

Dies  cedit  and  dies  venit,  332 

Dignitates,  125 

Diligentia,  478 

Divorce,  120 

Dolus,  195,  476 

Dominium,  50, 174;  bonitarium,  50, 
174 

Dominans,  res,  207 

Dominica  potestas,  108 

Donatio,  287;  inter  vivos,  240 ;  mor- 
tis causa,  238, 239 ;  proper  nuptias, 
120,  241 


INDEX. 


Gil 


Dos,  120,  244 
Duplicaiio,  587 


E. 


Edicta,  18,  24, 101, 102 

Emancipatioii,  40, 133-5 

Emancipati,  succession  of,  278 

Emperor,  22 

Emphyteusis,  52,  226,  470 

Emptio,  461 

Epistolse  principum,  91 

Equity,  34 

Ereptitium  legatum,  323 

Exceptio,  71,  578;  metns  causa, 
579;  doli  mali,  679;  in  factum 
composita,  579 ;  non  numerate  pe- 
cuniae, 460,  580;  pacti  conventi, 
581;  jurisjurandi,  582;  rei  judi- 
cata, in  judicium  deducts,  584; 
perpetuffi,  586 ;  temporales,  588 

Exchange,  468 

Execution,  67,  75 

Executor,  76 

Exercitor,  559,  560 

Exheredatio,  273 

Existimatio,  44 

Expensilatio,  498 

Expromissio,  496 

Extraordinaria  judicia,  75 


Facts,  50 

Familia,  108,  256 

Familiffi  emptor,  256,  262,  264 

Family,  38, 107 

FewB,  181 

ildeicommissa,  847,  357 

fidejussor,  452 

Fidepromissor,  453 

Filiu8familia8,peculium  of,248 ;  power 

of  making  testament,  265,  270 
Hscus,  36,  237,  366,  415 
Formula,  68 
Fraud,  101—3 
Freedom,  36 
Fructus,  199,  601 
Fungihiles  res,  425 
Furiosi,  113,  159,  445 
Furtiva  res,  232 
Furtum,  500 ;  manifestum,  501 ;  neo 

manifestum,  501 ;  conceptum,  501 ; 

oblatum,  502 ;  prohibitum,  502 


Gains,  25 
Gentes,  6 
Gentiles,  4,  390 

H. 

Habitatio,  224 

Heres  suus,  310;  necessarius,  103, 

285,  309 ;  extraneus,  313 
Hereditas,  division  of,  285, 286,  288 
Honorarium  jus,  19,  92 
Honoraria,  485 
Husband,  168,  548 
Hypotheca,  52,  227,  429 


Imperium,  92 

Infamia,  44 

Infantes,  446 

Ingenui,  97,  129 

Injuria,  518 

Institor,  559,  560 

Institutio  heredum,  280 

Institutes,  32 

Intentio,  68 

Interdicts,  74,  588;  origin  of,  588; 
prohibitory,  restitutoiy,  exhibitory, 
589  ;  possessory,  590 ;  Salvianum, 
469,  591;  uti  possidetis,  592; 
utrubi,  593;  simple  and  double, 
595 ;  procedure  in,  596. 

Interdictio  aque  et  ignis,  64, 124 

Intestati,  56,  363;  order  of  succes- 
sion to,  363, 364,  &o, ;  order  of  suc- 
cession, as  fixed  by  Novels,  411 

Inventory,  316 

Islands  formed  in  sea,  187 ;  in  rivers, 
187, 188,  189 

Italy,  conquest  of,  16 

Italicum  solum,  229 

Iter,  207 


Judex,  62,  63,  68,  76 ;  office  of,  599 

Judicatum  solvi,  572 

Judicia  legitima,  583 ;  imperio  conti- 
nentia,  583;  publica,  603;  extra- 
ordinaria, 75,  417,  604 

Jura,  in  re,  49, 173,  205 ;  ad  rem,  49 

Jurisconsult!,  19 

Juris  proecepta,  87 

Jurisprudentes,  19,  93 

Jurisprudentia,  6 

Jus,  84,  86,  87;  civile,  87;  gentium, 
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88 ;  naturale,  88 ;  liberorum,  386 ; 

ad  rem,  49,  419 ;  in  re,  49 
Jusjurandura,  597 
Justinian,  80 

L. 

Labeo,  24 

Lacedeemon,  93 

Latini  Juniani,  100,  401 

Legacy,  317;  kinds  of,  818,  319; 
ademption  of,  327,  342 ;  invalida- 
tion of,  338 ;  po&nse  nomine,  341 

Legitirai  heredes,  379 

Legilimatio,  121 

Letters,  197 

Lex,  22,  90 ;  JEbutia,  67,  502 ;  ^lia 
Sentia,  101,  102;  Anastasiana, 
378,  391;  Apuleia,  454;  Aqni- 
lia,  512;  Atilia,  128;  Atinia,  230; 
Cornelia,  92;  de  falsis,  272  ;  de 
sicariis,  109,  515,  522,  605 ;  Fabia, 
607;  Falcidia,  306,  342;  Furia, 
454;  Fusia,  106,  336;  Hortensia, 
90 ;  Hostilia,  569 ;  Julia  de  adul- 
teriis,  605 ;  de  ambitu,  608 ;  de 
annona,  608  ;  msjestatis,  604 ;  pe- 
culatus,  607 ;  repetundaiiim,  608 ; 
de  residois,  608 ;  de  vi,  230,  594, 
605 ;  Junia  Norbana,  401  ;  Junia 
Velleia,  277  ;  Papia,  324,  335,  398, 
399  ;  Petronia,  109  ;  Plantia,  230; 
PlflBtoria,  151;  Pompeia,  606;  Pub- 
]ilia,454;  Begia,  92;  Valeria,  90; 
Voconia,  335,  344,  377 

Libellus  conventionis,  76, 544 

Liberalis  causa,  538 

Libertas,  98 

LibertinuB,  98 

Libertus,  succession  of  ab  int«stato, 
397  ;  assignment  of,  402 

Libripens,  175 

Lis  sua,  524 

Liters,  457 

Litis  festimatio,  572 

Litis  contestatio,  71 

Locatio,  467 ;  principal  heads  of,  468 

Loci  venerabileS)  489,  541,  602 

M. 

Mancipatio,  5,  6, 175,  176 
Mancipi  (res),  48,  175 
Mancipium,  108 
Mandatum,  478 
Manumission,  98,  99-107 
Manus,  107, 108 


Manus  injectio,  66 
Marriage,  112-118;  prohibited    de- 
grees of,  114 
MaterfamUias,  111 
Matrimonium,  110 
Memoria  damnata,  366 
Militare  testamentum,  264 
Missio  in  bononun  possessionem,  75 
Modestinus,  27 
Morality,  34,  86 
Mother,  succession  of,  382,  387 
Mutuum,  426 

N. 

Naturale  (jus),  88 
Naturales  liberi,  40,  120,  122 
Necessarius  hefes,  103,  285 
Nezum,  422 
Nomina,  469 
Novatio,  495,  496 
Novels,  32 
Noxa,  568 
Nullius  res,  179 
Nuncupatio,  237 


Oath,  597 

Obligation,  57,  419;  divisions  of, 
421,  422;  made  re,  425;  made 
verbis,  430;  made  literis,  457; 
made  consensu,  460 ;  quasi  ex  con- 
tractu, 485 ;  dissolution  of,  491 ; 
ex  delicto,  499 ;  quasi  ex  delicto, 
524 

Occupatio,  53, 181 

Officium  judicis,  599 

Operarum,  Operis,  locatio,  468 

Oratio,  303 

P. 

Pacta,  Paetio,  422 

Pandects,  31 

Papinian,  26 

Papirius,  11 

Parricide,  punishment  of,  606 

Paterfamilias,  107 

Patria  potestas,  39, 110,  111 ;  disso- 
lution of,  129 

Patricians,  131,  132 

Patiimonium,  res  in  patrimonio  vel 
extra  patrimonium,  176 

Patron,  102,  146;  right  of  succes- 
sion to  libertus,  398  ;  power  of  as- 
signing libertus,  402 

Paul,  26 
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Peculium  adveniitinm,  249,  450; 
castrense,  110,  246,  261;  quasi 
castrense,  110,  249;  profeotitiam, 
249  ;  of  slaves,  251,  831, 559 ;  tes- 
taments respecting,  269 ;  contracts 
affecting,  557 

Peregrini,  37 

Persona,  35,  95 

Petitio  hereditatis,  545 

Pictures,  197 

Pignue,  52,  227,  429 

Pignoiis  capio,  67 

Plagiarius,  608 

Plebeians,  7 

Plebiscita,  20 

Plus  petiUo,  551,  552,  553 

Pcenee  nomine  legatum,  341 ;  poensB 
stipulaUo,  450 

Populus,  7, 14 

Ports,  177 

Possessio,  51, 174,  204,  234 

Possessionis  justa  causa,  234,  235 

Possessor  bona  Ade,  199,  231,  234 

Possessory  interdicts,  590,  594,  595 

Posthumi,  14J ,  275,  337  ;  quasi  post- 
humi,  277 

Postliminium,  132,  133, 164 

Postulatio  jndicis,  66 

Prsedia  stipcndiaria,  202;  iributana, 
202 

PruBfectus  urbi,  150 

Pra^udicialis  formula,  70 

Prsepostere  concepta  stipulatio,  449 

Prffiscriptio,  54, 229  ;  longi  temporis, 
229, 253 ;  longissimi  temporis,  236 

Prtetor,  18,  92 

Pnetorium  jus,  92 

Precario,  503 

Procurator,  105,  570,  572 

Prodigus,  187,  160,  271 

Promissor,  431 

Proprietas,  173,  181 

Proof,  burthen  of,  460,  578 

Provinciale  solum,  229 

Prudentes,  19,  24,  03 

Puberty,  155 

Publicfle  res,  1 77 

Publicatio,  475 

Pupil,  see  Tutor ;  alienation  by,  245 

Pupillary  substitution,  294 

Q. 

Quadrupes,  568 

Quarta  Antonina,  125,  305  ;  legitima, 
or  Falcidia,  306,  308 


Quasi  possessio,  206 ;  traditio,  206 
Quirites,  7 
Qulritium  jus,  7 

R. 

Ramnes,  3 

Redhibitio,  464 

Regula  Catoniana,  326 

Relegatio,  131,  144 

Religiosffi  res,  179 

Replication,  587 

Res,  45,  173,  176 ;  communes,  176 ; 

publicfiB,  177;  nuUius,  179;  sacrsB, 

179;  religiossD,  1 79 ;  sancUe,  180; 

incorporales,  205 ;  fungibiles,  425 ; 

inter  alios  acta,  443 
Rescripta,  22 

Restitutio  in  integrum,  130, 145,  158 
Revocation  of  testaments,  299 
Rights,  48 
Rivers,  177, 178 

S. 

Sabines,  5-8 

Sacrament!  actio,  64 

Sacrse  res,  179 

Sale,  effect  of,  in  passing  property, 
202  ;  contract  of,  461,  464 

Sanct»,  189 

Satisdatio,  571 ;  tutorum,  160 

Sea,  176 

Sea- shore,  177 

SecUo  bonorum,  475 

Semestria,  164 

Senate,  20,  23,  90 

Senatus-consultum,  90 ;  Claudiannm, 
96 ;  Largionum,  401 ;  Macedonia- 
num,  583;  Orphitianum, 367 ;  Pe- 
gasianum,  349 ;  Sabinianum,  878  ; 
Tertullianum,  382;  Trebellianum, 
350;  Velleianum,  244,  455 

Separatio,  310 

Serviens  res,  207 

Servitus,  52,  206,  Ac. ;  rusticorum 
prsediorum,  207;  urbanorum  prae- 
diorum,  208,  209 ;  mode  of  consti- 
tuting, 212;  mode  of  extinguish- 
ing, 220,  221 ;  personal,  216,  222; 
actions  relating  to,  225 

Servns,  108,  109;  appointed  tutor, 
640;  appointed  heir,  283;  ordi- 
narius,  330;  stipulations,  437;  vi- 
carius,  330;  corruptus,  503;  orci- 
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ntis,  859 ;  servus  poen»,  131 ;  con- 
tracts made  by,  658 

Slave,  see  Seims 

Slavery,  95 

Societas,  471 ;  divisions  of,  472 ;  So- 
cietates  vectigales,  472,  475 

Solatio,  491 

Spadones,  128 

Specificatio,  185,  190 

Sponsalia,  117 

Sponsio,  431 

Sponsores,  458 

Spurii,  119 

Statn  liber,  99 

Status,  36, 128 

Stipulation,  431,  Ssc ;  of  slaves,  487 ; 
division  of,  439 ;  ineffectual,  441 ; 
Stipulatio  de  rato,  441 ;  Aquiliana, 
493 

Stoicism,  27 

Stuprum,  119 

Substitudo  vulgaris,  290;  pupiUaris, 
294 ;  quasi  pupillaris,  295 

Sui  heredes,  49,  310 ;  order  of  suc- 
cession ab  intestato,  864,  874 

Superficies,  52,  226 


Testament,  55,  254;  modes  of  mak- 
ing, 255,  256, 259  ;  calatis  comitiis, 
255 ;  per  ees  et  libram,  255,  260 ; 
procinctum,  255 ;  tripartitum,  259 ; 
military  testament,  264;  destitu- 
tum,  299 ;  irritum,  267,  299  ;  rup- 
tum,  299 ;  inofficiosum,  804 

Testamenti  factio,  260,  282,  335 

Theft,  500 

Theodosius,  29 

Thesaurus,  200 

Thing,  45,  173 

Tignura,  194 

Tignum  iqjunotum,  194 


Titienses,  5 

Tradition,  53,  176,  201,  208;  quasi 
traditio,  206 

Transcriptinm  nomen,  459 

Treasure,  200 

Tribune,  12 

Tribus,  8 

Triplicatio,  71 

Turpitudo,  44 

Tutela,  136 ;  of  women,  151 ;  of  pa- 
trons, 146;  of  parents,  147;  fida- 
ciaria,  147 ;  how  ended,  155 

Tutor,  137 ;  appointment  of,  by  tes- 
tament, 139;  legitimi  tutores,  142; 
fldudarius,  148 ;  dativus,  148 ;  ex- 
cuses of,  163 ;  suspected,  168 

Twelve  Tables,  13 

U. 
Ulpian,  26 
Universitas,  54, 178 
Usucapio,  54,  228 
Usurpatio,  286 
Usus,  222 
Ususfructus,  216 
Uterini,  378,  381 


Vacantia  bona,  233 
Venditio,  461 
Via,  207,  208 
Vindicatio,  190 
Vindicta,  99 

W. 
Way,  width  of,  208 
Wife,  42 ;  property  of,  242,  244,  547, 

548 
Wild  animals,  181 
Women,    their   power  of  adopting, 

128;    under    tutelage,  187,    151; 

could  not   bring   public  actions, 

169,  604. 


Woodfall  and  Kinder,  Printers,  Angel  Court,  Skinner  Street,  London. 


